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COEEIGENDA. 



Page 675, line 13, for “Plailifis” read “Plaintiffs”. 

Page 675, line 2, from bottom, for “John” read “Sir John”. 
Page 688, line 19, for “Es. 35,00” redd “Ks. 35,000 . 

Page 689, line 7, for “Es. 2,32” read “Es.' 2,325 . 

Page 698, line 19, omit the comma after “Company”. 

Page 705, line 10 from bottom, for “does no” read “does not” 
Page 729, footnote, /or “Ch., W., “read “Ch. D.,”. 

Page 735, side margin, for “Boys, J.” read “King, J”. 

Page 741, line 6 from bottom, for “ o rthe” read “or the ”. 
Page 746, line 15 from bottom, for “annual” read “annul”. 
Page 810, line 18, omit “to obtain”. 

Page 820, footnote No. (3), fof “321” redd “331”. 

Page 821, line 21 from bottom, for 1292P.” read “of 1292F.” 
Page 828, line 9, for “Mardas” read “Madras”, 

Page 839, Une 1, omit the full stop after “Lindley”. 

Page 855, line 12, for “foEo-wed” read “following”. 

Page 870, line 12, for “aginst” read “against”. 

Page 874, line 11 from bottom, for “endnig” read “ending”. 
Page 926, line 15^ omit “to”. 

Page 969, line 10, for i'deed” read “deeds”. 

Page 998, line 23, for “slit” read “suit”. 
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ALLAHABAD SERIES. /t " 

APPELLATE CIVIL. V I " 

Before Mr. ^ Justice Sen and Mr. Justice Niamat-ullah. 

EAM IvALI (Plaintiff) v . KHAMMAN LAL and others 

(Defendants)/^ • is. 

Hindu law — Joint family — Partition — Facts necessary to con- 
stitute separation — Intention of members. 

Partition is the severance of the status of a joint family, 
which may be effected by the exercise of individual volition 
indicating an intention to separate from the other members 
of the family. 

The said intention must be manifested clearly and un- 
ambiguously. 

The intention to separate may be established either by ex- 
plicit declaration or from an uniform and consistent course 
of conduct of the party concerned or of other members of the 
family. The intention may be declared orally or in writing, 
and may manifest itself from the filing of a plaint for partition, 
from an application for mutation of names to the Tahsildar in 
specific shares with a view to separate enjoyment, from a 
written notice served upon the members of the family de- 
manding a partition of the property , from an agreement exe- 
cuted by the various members of the family whereby the 
shares of the individual members are defined with the object 

*First Appeal No. 340 of 1925, from a decree of Ganga Nath, Subordin- 
ate Judge of Moradabad, dated the 5tli of May, 19*2o. 
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of securing separate enjoyment of the profits, or from an 
agreement of reference to arbitration for the partition of the 
property. Instances like these may be enumerated but cannot 
be exhausted. 

It is not necessary that there should be a consensus or 
agreement among the coparceners for the severance of status 
of a joint family. 

Where severance is effected by explicit declaration, the 
result is decisive, and the legal result cannot be affected or 
controlled by the subsequent conduct of the parties. 

In the absence of an explicit declaration, an inference 
in support of the intention may be drawn from evidence of 
conduct which will necessarily be different according to the 
varying postures of each case. 

Where there is evidence of intention to separate, this can 
only be annulled by clear evidence of the renunciation of such 
intention, and, in some cases, by consensus or agreement on 
the part of the members of the family to reunite. 

Partition may also result from a definement or ascertain- 
ment of shares with a view to separate enjoyment of property. 

The separation of one member of a coparcenary is not 
necessarily a separation of the other members inter se. 
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Sahu (16), referred to. 


(I) (1873) L.R., 1 I.A., 56. 

(3) (1909) LL.R., 31 AIL, 412. 

(5) (1912) 35 AIL, 80. 

(7) (1922) 45 Mad., 489. 

(9) (1878) 4 Calc., 434. 

(II) (1917) I.L.R,, 39 AIL, 496. 
<13) (1925) 99 Indian Oases, 720. 
aS) (1910) LL.B., 32 AIL, 415. 


(2) (1866) 11 Moo. LA., 75. 

(4) (1917) 33 M.LJ., 769; and 
(1924) 48 Mad., 254. 

(6) (1928) I.L.B., 50 AIL, 615. 

(8) (1927) I.L.B., 52 Bom., 8. 

(10) (1916) I.L.B., 43 Calc., 1031. 
(12) (1925) 91 Indian Cases, 285. 

(14) (1922) 60 Calc., 84. 

(16) (1903) I.L.B., 30 Calc., 738. 


VOL. LI.] 


ALLAHABAD SERIES. 


3 


The facts of this case were as follows ; — 

The plaintiffs sued for a declaration that one Lai 
Kunja Mai was a separated Hindu who owned a one- 
sixth share in the zamindari and house properties sche- 
duled in the plaint, and that a deed of partition, dated 
the 14th of June, 1917, executed and completed by the 
principal defendants, and several items of transfer made 
by some of them, were void and ineffectual as against the 
reversionary heirs of Kunja Mai. 
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The common ancestor of the family -was one Kain 
Sukh. Kunja Mai was one out of six sons of Nain Sukh. 
He had a son, Kaqir Chand, who predeceased him, leav- 
ing a widow, Musammat Bishan Dei. It was not known 
when Kaqir Chand died. Kunja Mai died on the lOtli or 
11th of April, 1915, leaving a widows Musammat Gendo 
(defendant No. 26), and a daughter, Musammat Eamkali 
(original plaintiff No. 1). Plaintiffs Nos. 2 and 3 were 
the minor sons of Eamkali by Lala Earn Chandra Sahai, 
and were not in existence at the time of Kunja Mai’s 
death. On the 14th of June, 1917, a formal deed of par- 
tition was drawn up by the various members of the 
family, which stated that the family of Nain Sukh Mai 
had continued joint right up to that date; that the parties 
considered it desirable to separate; that, therefore, they 
divided the property in certain shares, and made a grant 
of certain properties to Musammat Gendo and Musam- 
mat Bishan Dei for their maintenance. 


The plaintiffs repudiated the statement contained in 
the partition deed, dated the 14th of June, 1917, and 
complained that the document was fraudulent and col- 
lusive; that the recital that the family w^as still joint w-as 
wrong to the knowledge of the members of the family, 
and that the main object of the said document was to de- 
prive the reversionary heirs of Kunja Mai of their rights 
of inheritance in the estate left by him. 
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The material averments of the plaintiffs were to- 
the effect that on the 30th of September, 1907, Kunja 
Mai and his two brothers, Khamman Lai, defendant No. 
1, and Hira Lai, defendant No. 2, and the sons of the- 
other three brothers of Kunja Mai executed a document 
whereby they appointed certain arbitrators to divide the 
entire property amongst all the six branches descended 
from Nain Sukh Mai; that, “ although the business,, 
residence, etc., of the above-named persons were already 
separate, the said arbitration agreement made the family 
publicly separate and divided, and every one enjoyed his 
own property and income; but the arbitrators did not 
record the award advisedly ”; and that Kunja Mai died 
as a member of a divided family. 

Defendants Nos. 1 and 2 were the surviving sons of 
Nain Sukh Mai. Defendants 3 to 10 were the sons and 
grandsons of defendant No. 2. Defendants 11 to 13 were 
the sons of Gulab Kai, who was a brother of Kunja MaL 
Defendants 14 to 18 and 39 were descended from' Prabhu 
Lai, and defendants 19 to 25 were descended from Gane- 
shi Lai. Defendant 26 was the widow of Kunja Mai,, 
and defendant 27 was the widow of Faqir Chand. De- 
fendants 28 to 38 and 40 to 42 were transferees of por- 
tions of the property in dispute from defendants 5, 11 
and 19. 

The suit was contested by defendants 1, 2, 3, 4, 6,. 
11 to 14, 17, 19, 21 to 23, 27, 34, 37 and 38 upon a varie- 
ty of grounds, most of which were repelled by the trial- 
court and were not repeated in the High Court. 

The suit was dismissed on the short ground that 
Kunja Mai was not separate from his brothers and 
nephews at the time of his death. Plaintiff No. 1 ap- 
pealed; but during the pendency of the appeal she died, 
and the appeal was continued by her minor sons, Kesho 
Saran and Om Pi-akash, under the guardianship of their 
father Lala Eam Chandra Sahai. 
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Dr. Kailas Nath Katju and Munshi Shamhhu Nath 
Seth, for the appellants. Eam Kau 

■y. 

Babii Piari Lai Banerji and Pandit Narmadeshwar e^mmak 
Prasad Upadhiya, for the respondents. 

The judgement of the Court (Sen and Niamat- 
ULLAH, JJ.), after stating the facts as above, thus con- 
tinued : — 

It has been contended for the appellant that the 
agreement of reference to arbitration, dated the 30th of 
September, 1907, indicated a demand for partition and 
amounted to an unequivocal and unambiguous intention 
on the part of Kunja Mai and the five other branches of 
the family to effect a complete severance of the joint 
status and to bring about a detailed partition of the 
family property, and that the legal effect of this docu- 
ment was a disruption of the joint family. 

It is next argued on the merits that although the 
arbitrators did not make a formal award, they did as a 
matter of fact divide the family property, or, at any rate, 
a considerable portion thereof. 

The agreement, dated the 30th of September, 1907, 
is a registered instrument, which appears to have been 
prepared with deliberation and care. The parties to tliis 
document are Khamman Lai, first party; Kunja Mai, 
second party; Hira Lai, third party; Ram Chandra for 
se]f and as guardian of Lakhshmi Narain, and Bhola- 
nath, fourth party; Jhanjhan Eai and Kundan Lai, fifth 
party; and Shadi Lai for self and as guardian of Cilia 
Mai, his own brother, sixth party. 

A reference to the genealogical table at page 12 of 
the Paper Book will show that each of these six parties 
w-as under the Hindu law entitled, on partition, to a- 
one-sixth share in the joint ancestral estate. 

The words of this document leave no room for doubt 
that the parties intended at the time to completely divide 
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the estate, and this intention has been expressed without. 
Ram K.tti equivocation or mental reservation. The following quo- 
khaIimas tation is useful : — “■ We, the parties, have, owing to 
the family being a joint Hindu family, been the owners 
and partners in equal shares of all the movable and im- 
movable properties, sugar manufacturing business, 
money dealings, cash etc. up to this time, but owing to 
certain reasons we wish to divide all the existing effects; 
but dissolution of partnership and division of movable and 
immovable properties cannot be made by ourselves . . . 
We have appointed Lala Newal Kishor, Lala -Chhote Lai 
and Lala Munna Lai as our arbitrators for settlement of 
disputes and division of all the effects such as immovable 
properties, all the movables, sir and khiidkasht lands and 
groves. We, therefore, covenant that the above-named 
arbitrators should divide all the houses, shops, zamin- 
dari properties, self-acquired and held under mortgage, 
sugar business at the manufactories, money dealings, 
bonds registered and unregistered, outstanding debts, 
existing cash, and pawned ornaments, detailed as below, 
either in equal or disproportionate shares as it may be 
possible, and put each party in separate possession of the 
same.” The agreement proceeds to give detailed in- 
structions to the arbitrators as to the mode in which the 
'■ partition should be effected. A list of the entire property 
available for partition is annexed to the document. The 
document was signed by all the parties and was attested 
by a number of witnesses; it was presented for registra- 
tion by all the adult members and was eventually regis- 
tered. 


There can be no doubt that the parties, on the date 
of the execution of this instrument, had a clear intention 
to separate, and, even if matters did not go any further, 
from this point of time onwards Lala Kunja Mai must, 
in the eye of the law, be taken to be a separated Hindu. 
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The above view is supported by a long array of de- 
cided cases, which will be referred to at the proper place 
and the result of judicial decisions summarized. 

Of the arbitrators, Chhote Lai was a resident of 
Chamrawa and the other two belonged to Hasanpur and 
Mahmudpur. It is a matter of common knowledge that 
great care and circumspection are exercised in the selec- 
tion of arbitrators; and before the formal execution of 
any agreement of reference, the persons selected to act 
as arbitrators are as a rule approached and consulted by 
the parties concerned with a view to obtain their willing- 
ness to act. Without violence, it may be presumed that 
this procedure must have been adopted in the present 
case. 


19-28 
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L.al. 


An instrument of reference to arbitration to divide 
joint family property is a transaction of the most solemn 
character. The parties must be taken to be fully alive 
to its importance, scope and legal effect. Where all the 
branches of a family having pecuniary or proprietary 
interest in different kinds of property of considerable 
value unite in their demand for partition of the family 
estate, prepare an elaborate list of the entire property 
including movables and immovables with details of bonds, 
specifying the names of the debtors, the amoimts due and 
the dates of their execution, and detailed instructions 
are given to the arbitrators to divide houses, shops, 
zamindari properties, groves, sir and khudhasht lands, 
sugar business, outstanding debts, existing cash or effects 
and pawned ornaments, it should, indeed, be extremely 
difficult to hold that the document was intended to be no 
more than a paper transaction, and that the intention 
of the executants was different from what the document 
itself peals out in ringing notes. The parties could not 
have employed more emphatic language to declare their 
intention to separalc. 
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It was in tlie contemplation of the parties that the 
agreement of reference sliould culminate in a written 
award. It is possible that for some reason or other the 
arbitration fell through. The arbitrators may have re- 
fused to act. Difficulties may have arisen in bringing 
together ail the three arbitrators, who were residents of 
three different places. The other members of the family 
may have realized the disadvantage resulting from the 
separation of Kunja Mai and Khamman Lal, who had no 
male issue, and may have employed obstructive tactics 
and exerted their influence to prevent the progress of the 
arbitration proceedings. But all this is speculation. We 
have this solid fact that the reference did not materialize 
in a written award. 

The agreement of reference does not specify the state 
of things which led to its execution. All it says is, 
“ owing to certain reasons we wish to divide all the exist- 
ing effects.” The written statements are silent on the 
point. Those of Khamman Lal, defendant No. 1, and 
Jhanjhan Eai, defendant No. 4, state as follows : — 
” Merely the arbitration agreement, relied on by the 
■plaintiffs, never effected any partition . among the mem- 
bers of the family. The members of the family never 
showed their intention directly and clearly, or in any 
other way; nor was any division or specification of shares 
ever made actually or independently; nor was there any 
change in the mode of management of the joint proper- 
ty” (Paragraph 8 of the additional pleas). “After 
the execution of the said agreement, the members of the 
family took no further steps regarding arbitration, or 
got no partition effected in any other way, and let the 
family remain joint as before” (Paragraph 9. “The 
arbitration agreement, with whatever intention it might 
have been written, was revoked at once with mutual con- 
sultation, and it ceased to have any effect thereafter. The 
parties to the said agreement could change their mind and 
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intention, and they did give up their former intention. 
Under the circumstances, even if the intention of parti- 
tion is deemed to have effected separation according to 
law, which the defendants do not admit, still the imme- 
diate giving up of the intention and the continuance of 
.jointness amount to re-union according to law-” (Para- 
graph 10). 

The difference betw'een a ‘•notional” partition or 
partition of a legal right and “actual” partition or parti- 
tion of the subject to which the legal right attaches w'as 
clearly present in the mind of the defendants. It is re- 
markable that no issue w^as framed by the trial court as 
to w^hether the intention to separate was ever given up 
by Kunja Mai and others, and wdiether the sequence of 
■events which follmved the execution of the agreement of 

reference amounted to a re-union under the Hindu law. 
* ^ ^ ^ ^ 

We hold that the story of an actual partition by the 
-arbitrators has not been made out. 

Matters have been complicated by the fact that 
neither party has come to court with a straightforw'ard 
case. We feel inclined to hold that no aw^ard, written 
or verbal, w'as made by the arbitrators. The reason wdiy 
the arbitration fell through will never be knowm. The 
chances are that strained relations between the parties 
preceded the execution of the agreement of reference; 
and the family differences continued, though these might 
have been patched up on certain emergencies for the com- 
mon benefit of the parties, having regard to the gain of 
the moment. 

The appellants chiefly relied upon the legal effect 
of this agreement. 

In Baboo Doorga Pershad v. Wlussimiat Kundun 
Kooioar (1) the respondent, who was the widow of a 
• Jain banker of the Agarwala caste, claimed the estate by 
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right of inheritance against the collaterals of her husband. 
The common ancestor of the plaintiff’s husband and of 
the defendants was one Lala Chedi Lai. In 1851 Makhan 
Lai, who was the only surviving son of Chedi Lai, exe- 
cuted an ekrarnama along with the representatives of 
three deceased sons of the common ancestor, the terms of 
which have been set out at pages 56 to 58 of the report. 
By this ekrarnama, the interest of the four branches of 
the family was differentiated and defined, hut no formal 
partition was effected, and the parties were content tO' 
share the profits and bear the losses in equal shares of 
one-fourth each. Applying the rule of law laid down in 
Appovier v. Rama Suhba AiyanXT), it was held that the- 
family must he taken to have been separated in interest 
and title. Their Lordships declared that there might be- 
a division of a joint and separate Hindu family and of 
the joint property without a regular partition by metes 
and bounds, and that the question in each case must be- 
one of intention, which was to be inferred from the in- 
struments executed and acts done. The peculiar feature- 
of this case was that, by a common understanding, cer- 
tain movables were kept in common, but four cMthas- 
had been drawn up and signed by all the parties concern- 
ed and that the accounts were kept as they would be- 
kept between four ordinary partners, and not as they 
would be kept as between the members of a joint and un- 
divided Hindu family. Thus, on the facts, this case is- 
distinguishable and is not of material assistance to the- 
plaintiff. 

In Parbati v. Naunilial Singh (2), the respondent 
had instituted a suit for ejectment against Musammat 
Parbati, wddow of his paternal uncle Dalip Singh, on 
the allegation that his father Nirmal Singh and Dalip- 
Singh were members of a joint family, that Nirmal Singh 
died in 1861, that Dalip Singh died in 1899, and that the- 

(1) (1866) 11 Moo. I.A., 75. (2) (1909) I.L.E., 31 All., 412. 
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plaintiif was the sole surviving member of the joint 
family. The defendant contested the suit on the ground 
that on or before the 13th of June, 1861, a partition had khaumas 
been effected in law, and that, on that date, Dalip Singh, 
Musammat Eani acting for self and also on behalf of her 
infant son Naunihal Singh, and Musammat Phool Kuer, 
the plaintiff’s grandmother, addressed a petition to the 
Tahsildar for mutation of names in equal shares in favour 
of plaintiff and Dalip Singh. Their Lordships held that 
this constituted a partition of the joint family, that the 
plaintiff had acted upon the partition, that he had taken 
full advantage of it, and had never repudiated it during 
Dalip’ s lifetime. Eeversing the judgement of the High 
Court the Judicial Committee held that Dalip Singh was 
a separated Hindu. It is clear, therefore, that where 
the shares of the individual members of the family, be 
they majors or minors, have been ascertained with the 
object of effecting a partition, it results in the disruption 
of the joint estate. 

This view does not in any way militate against the 
later pronouncement of the Privy Council in Palani 
Annual v. Muthuvenkatachala Moniagar (1), wdiere their 
Lordships observed as follows: — “But the mere fact 
that the shares of the co-parceners have been ascertained 
does not by itself necessarily lead to an inference that 
the family had separated. There may be reasons other 
than a contemplated immediate separation for ascertain- 
ing what the shares of the co-parceners on a separation 
would be.’’ But where the ascertainment of shares is 
made with the distinct object of partition or the separate 
enjoyment of the profits, it effects in law a partition of 
the property. 

In Siiraj Narain x. - Iqbal Narain (2), the question 
turned upon the construction of a deed of compromise 

(1) (1924) I.L.R., 48 Mad., ‘254. (2) (1912) I.L.E., 35 AU., 80. 
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dated the 27th of February, 1901. Their Lordships re- 
marked as follows: — “ What may amount to a separa- 
tion, or what conduct on the part of some of the members 
may lead to a disruption, of the joint undivided family 
and convert a joint tenancy into a tenancy in common 
must depend on the facts of each case. A definite and 
unambiguous indication by one member to separate him- 
self and to enjoy his share in severalty may amount to 
separation. But to have that effect the intention must 
be unequivocal and clearly expressed. In the present 
case, that element appears to their Lordships wholly 
wanting. By the compromise of February, the parties 
were agreed to retain the status of jointness which had 
existed till then ‘until any dispute arose among the 
heirs’.” Suraj Narain’s statement that he separated a 
few months later was not accepted as an expression of 
an unambiguous intention to separate, and his oral evi- 
dence was rejected as inconclusive or unreliable. On the 
other hand his conduct, borne out by documents, went 
against his contention. 

It is settled law that where there is an unambiguous 
intention to separate, partition is the inevitable result. 
Where, however, the expression of intention is clothed 
in ambiguous terms, the question of jointness or other- 
wise may be legitimately tested by an appeal to the con- 
duct of the parties and by a reference to the surrounding 
circumstances. It has been held by this Court in Jai 
Narain Rai v. Baijnath Rai (1) that separation can be 
effected either by deeds or by acts, or both by deeds and' 
acts. If the deed be unequivocal in its -language and the 
intention of the parties is clear from it, it would not be 
necessary to prove acts in support of the deed. 

In Ramalinga Annavi v. Narayana Annavi (2) their 
Lordships point out that ‘ ‘ under the Hindu law it is 
open to the members of a joint family to make a division 

(1) (1928) I.L.E., 50 All., 615. (2) (1922) I.L.E., 45 Mad., 489. 
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and severance of interest in respect of a part of the joint was 
estate, while retaining their status as a joint family and ■r.am 
holding the rest as the properties of a joint and undivided khamman 
family.” In each case, the question will resolve itself 
into one of intention. There is nothing to prevent the 
members of a Hindu family upon grounds of expediency 
to divide off a portion of the joint family property and 
yet to continue the resolve of retaining the rest of the 
property in joint ownership as members of an undivided 
family. It is essentially a case of intention, and their 
Lordships point out that a disruption may ensue even 
by a notice being served by one member of the family 
upon the other members, clearly intimating an intention 
to separate. 

Separation is the result of the exercise of individual 
volition, and is not dependent upon a consensus or con- 
sent of the other members of the coparcenary body. But 
some overt act is necessary for the expression of that 
intention. Intention may be expressed by declaration 
or may be gathered from the conduct of a particular 
member of a family such as his leaving the family roof, 
setting up a separate business, or asserting his claim to 
portions of the family property as his owm, coupled with 
his conduct generally, if such conduct be inconsistent 
with his position as a member of an undivided family. 

The declaration or the conduct should be such as to con- 
vey an intimation to the other members of the family 
of a clear intention to separate. 

In Miihund Dharman Bhoir v. Bdkrishjia Padman- 
fi (1), the question for determination by the Judicial 
Committee was w^hether a document executed by Pad- 
man in the year 1907 had the effect of separating Pad- 
man and his twm sons in status from the joint family, 
with a consequential partition of the joint family estate. 

On the date of the execution of the aforesaid document 

(1) (1927) T.L.E., 52 Bom., 8. 
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_ Padman did not know that there was a joint ancestral 
estate, owned by him and by his father. Padman was 
an idle and vicious young man of weak intellect, a bur- 
den to the family and incapable of assisting in the 
management of the family property. A portion of the 
family estate was allotted to him for his maintenance 
and he began to live separately. Their Lordships held 
that there was a twofold application of the word “divi- 
sion” in connection with partition. In the first place 
there is separation, which means the severance of the 
status of jointness. That is a matter of individual voli- 
tion; and it must be shown that his intention to be di- 
vided has been clearly and unequivocally expressed, it 
may be by explicit declaration or by conduct. Secondly, 
there is the partition or division of the joint estate, com- 
prising the allotment of shares, which may be effected 
by different methods. Their Lordships held that the 
■deed of 1907 was not operative in effecting a separation. 

The above case does not go against the appellant 
■and is clearly distinguishable. 'Padman was not 
“separated” from the family in its legal or technical 
sense. His share in the joint family property was not 
;ascertained, and no property was allotted to him as his 
share on partition. He was removed from the family 
■as a good riddance, a dry crumb having been thrown out 
to him to satisfy his immediate wants. 

One of the commonest ways of declaring the inten- 
tion to separate is by the institution of a suit for parti- 
tion. In Appovier v. Rama Suhha. Aiyan (1) the dis- 
pute related to the estate of one Sita Eamiyan and his 
■six sons who formed an undivided family. Trouble arose 
in 1806 when a temporary arrangement was made about 
the division of the family property. But the parceners 
•continued to hold the property as joint property until 
.1830. On the 30th of September, 1830, an ekrarnama 

a) a866) 11 Moo. I.A., 75. 
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was executed for a prospective division of the family vil- 1928 
Jages at some future period as might be agreed on, wdth -ra i. t 
joint cultivation and engagement thereof in six equal 
shares in the meanwhile. On the •22nd of March, 1834, Lal. 
a more effective deed was executed, allotting properties 
in certain shares to the parties concerned. On the 11th 
of November, 1855, a suit for partition was instituted 
in which the document dated the 22nd of March, 1834, 
was challenged upon a variety of grounds. The plain- 
tiff’s case rested mainly upon the contention that the pro- 
perty in dispute belonged to an undivided family of 
which the plaintiff appellant w^as a member. Tiieir 
Lordships overruled this contention with the following 
observations: — “But when the members -of an undi- 
vided family agree among themselves with regard to a 
particular property that it shall thenceforth be the sub- 
ject of ownership in certain defined shares, then the 
character of undivided property and joint enjoyment is 
taken aw'ay from the subject-matter so agreed to be dealt 
with; and in the estate each member has thenceforth a 
definite and certain share, which he ma.y claim to receive 
and to enjoy in severalty, although the property itself 
has not been actually severed and divided.” Their Lord- 
ships took into consideration the fact that there was no 
uniform or consistent course of decisions in India one 
way or the other : ‘ ‘ Upon an examination of the cases 
it will be found that in some the deed of partition was 
not attended by any subsequent act and had been repudi- 
ated by the subsequent conduct of the parties; and in an- 
other of the cases cited, wLere there had been a decree 
of partition, it seems that the decree of partition had been 
abandoned . ’ ’ Their Lordships next proceed to lay down 
the general principles relating to partition : — “ It is 
necessary to bear in mind the twofold application of the 
word ‘division’. There may be a division of right and 
there may be a division of property; and thus after the 
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execution of this instrument there was a division of right 
in the whole property, although, in some portions, that 
division of right was not intended to be followed up by 
an actual partition by metes and bounds, that being post- 
poned till some future time when it Would be convenient 
to make that partition.” Their Lordships ruled that the 
effect of the agreement of the year 1834 was that the 
joint tenancy was severed and converted into a tenancy 
in common. 

It follows from this that where the intention of the 
parties found its expression in an agreement to separate, 
it has the effect of bringing about a partition in law, al- 
though the de facto partition may not be carried out 
either immediately or even for years, as happened in this 
case. 

In'Joy Narain Giri v. Girish Chunder Myti (1) the 
joint family consisted of Joy Narain Giri and Shivapro- 
sad Giri, who were the grandsons of one Mahant Nand 
Kishore. Shivaprosad quarrelled with Joy Narain as the 
latter had refused him any participation in the joint es- 
tate. He left the house in which they jointly resided, 
lived with his sister’s husband and maintained himself 
with borrower! money. He sued Joy Narain for his half 
share and obtained a decree which provided that the date 
of separation from commensality was to be counted from 
Baisakk, 1272 Fasli. This decree was affirmed by the 
High Court in appeal. Joy Narain appealed to the Privy 
Council, during the pendency of which Shivaprosad Giri 
died. He was substituted by Girish Chunder, his sis- 
ter’s son, who claimed under a will made by Shivapro- 
sad. The Ti-ivj Council dismissed the appeal. Then 
Joy Narain brought the present suit for a declaration that 
Shivaprosad died as a member who was joint in estate 
with Joy Narain and that, therefore, the partition de- 
cree enured for his benefit. The Privy Council held that 

(1) (1878' 4 Calc., 434. 
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although the previous suit was not in terms for partition, 
the decree passed therein effectually destroyed the joint 
estate and the plaint indicated a distinct intention of ob- Khamman 
taining a separation of estate, as regards both the real 
and personal property. 

Girja Bai v. Sadashiv Dhundiraj (1) was an appeal 
to the Judicial Committee in a suit brought by one Hari- 
har against the descendants of the common ancestor, 

Bapuji, for a declaration of his title to a third share in 
the joint ancestral property. On the 14th of February, - 
1902, Harihar and Jageshwar wrote to Dhundiraj, w'ho 
had been introduced into the family by adoption, asking 
him to have a partition effected by arbitrators. On the 
1st of October, 1908, Harihar served a registered notice 
on the first defendant, who was the manager of the joint 
family, communicating his intention to the defendants 
that he did not wish to continue as a joint member of the 
family. On the 19th of October the defendant, in his 
reply, tried to persuade Harihar to abandon his intention 
and added that, if he persisted, he had better make the 
partition himself, since he was senior to him. Harihar 
brought this suit three days after this._ The District 
Judge directed the parties to appear before him in person 
to ascertain from them how the partition w^as to be effec- 
ted. Their Lordships held that the notice dated the 
1st of October, 1908, coupled with the partition suit 
amounted to a separation with all its legal consequences. 

In this case there was a persistence in the demand for 
partition, and all acts of Harihar, subsequent to the 
registered notice, indicated a firm resolution to separate. 

In Kaical Nain v. Budh Singh (2), Prabhu Lai, one 
of the sons of Budh Singh, left his ancestral house and 
sued his father for partition. On the 19th of July, 

1890, the suit was dismissed on a technical ground. 

The elders of the community intervened; and by a 

(1) (1916) I.L.E., 43 Calc., 1031. ”(2) (1917) I.L.E., 39 All., 496. 
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private settlement a one-third share, to which Prabhu 
EAM^KAti -ypgg gntitled, was allotted to him, although the name 
k^man of Budh Singh continued in the revenue papers. On the 
28th of August, 1890, Prabhu Lai executed a simple 
mortgage in favour of the predecessors of the appellant, 
Kawal Nain, and others. On the 22nd of August, 1910, 
a suit for enforcement of this mortgage was brought 
against Prabhu Lai; and the other members of the family 
were joined as defendants. These defendants resisted 
the suit on the ground that Prabhu Lai was a member of 
a joint family, and a mortgage by him of his share of the 
family properties was invalid. This plea prevailed in 
the High Court with Eichards, C. J., and Banbrji, J. 
The Privy Council reversed this decision on the short 
ground that by his plaint in the partition suit Prabhu 
Lai had claimed a fifth share of the family property, 
and that the claim amounted to an intimation to the de- 
fendants, his co-sharers, of his unequivocal desire to 
separate, and that the partition was effected by the com- 
mencement of the aforesaid suit. They further held 
that the status was altered by his assertion of his right to 
separate, whether he obtained a consequential judgement 
or not. 

The learned advocate for the appellant contends be- 
fore us that the same result should follow from an agree- 
ment of reference to arbitration for partition of the 
family property, where the intention to separate is clearly 
manifest from the document, and the circumstances that 
the arbitrators did not proceed with their duty, or made 
no partition in fact, or gave no award at all will in no 
way affect the legal consequences of the agreement. In 
principle there does not seem to be any difference between 
a plaint for partition filed in court and an agreement duly 
executed by the members of the joint family to divide the 
family property through the intervention of arbitrators. 
The crucial factor in each case is the intention of the 
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party or parties concerned. If the intention has been ' .. 

expressed in clear terms (no matter what the nature of 
the document might be, — a plaint or an agreement), the 
inevitable result is the termination of the joint status. 

In Joy Narain Gin’s case (1) their Lordships 
never intended to lay down the rule that the plaint in a 
suit for partition, indicating a distinct intention to se- 
parate, was not sufficient to effect separation until effect 
was given to that intention by the judgement passed in 
the case. It was a matter of coincidence in that case that 
the suit for partition succeeded and a judgement was 
entered in favour of the plaintiff. In Kawal Nain’s 
case (2), in spite of the dismissal of the suit for partition 
on a technical ground, their Lordships held that the 
legal effect of the filing of the suit was partition, as the 
intention to separate had been expressed unequivocally 
in the plaint, and that was enough to effect a severance. 

The non-passing of a decree was immaterial, as a decree 
was necessary only for working out the result of the 
severance. The conscious withdrawal of a suit for parti- 
tion leads to a different result from the erroneous dis- 
missal of a suit for partition. 

The case of Challa LaTcshmahha v. Ghalla Bala 
Rangappa (3), presents up to a certain point some fea- 
tures of similarity. The property in suit belonged to 
four brothers, who executed a document, miscalled a 
mukhtearnamd, appointing certain persons to act as arbi- 
trators and effect a final division of the joint family pro- 
perties. The material portion of this document was in 
these terms: — “Already, three years ago, not having 
been on good terms among ourselves, we were living 
separately and the lands and the debts due by us to out- 
siders were, however, held in common; but dispute hav- 
ing arisen among us thereby, we have appointed you this 

(1) (1878) I.L.R., 4 Calc., 434. (2) (1917) I.L.E., 89 AIL, 496. 

(3) (1925) 91 Indian Cases, 285. 
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day for the purpose of putting a stop to our dispute and 
for finishing the division of our assets and liabilities. 
Therefore, we shall abide by the decision given by you.” 
In this case the arbitrators entered upon their duties,, 
made partition of certain properties, but gave “a joint 
share” to the plaintiff’s husband. But before the arbi- 
trators had entered upon the scene, disruption had already 
commenced by the act of the parties. These circum- 
stances differentiate this case from the one in hand. The 
feature in common between the two cases is the agree- 
ment to refer to arbitration, and, although the terms of 
the document were not so clear nor the instructions so' 
detailed and minute as in the present case, Nair, J., 
held that a severance of interest was created by the docu- 
ment then before him. 

In Periasioami Nainar v. Kandasami Nainar (1), 
during the progress of a partition suit, which had been 
instituted on the 23rd of April, 1919, three sets of de- 
fendants executed a registered instrument on the 28th 
of April, 1919, whereby they appointed five arbitrators- 
to effect a partition of the entire property. Two of the 
arbitrators refused to act. On the 25th of July, 1919, 
a fresh document was executed in favour of five arbitra- 
tors to effect a partition of the family property. The 
partition suit itself had been preceded by a demand for 
partition in March, 1919, and the plaintiff had to borrow 
money for the prosecution of the suit. These circum- 
stances evinced an intention to separate in a manner 
which cannot admit of any mistake. Their Lordships 
held that Vythi (the first defendant), equally with the- 
plaintiff, wanted a partition to be made, that his de- 
mand was unequivocal and unambiguous, and that he- 
had not gone back on his first decision for the partition 
of the property. 


(1) (1925) 99 Indian Cases, 720. 
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A person executing an agreement of reference for 
the appointment of certain persons as arbitrators to di- kau 
vide the joint family property may have a locus poeniten- khammas 
tice and may abandon his intention v^here the other par- 
ties to the reference agree. It must be in very rare 
cases, if any, that the arbitrators should be justified in 
continuing the proceedings where all the parties to the 
reference are agreed that the proceedings are no longer 
necessary and that they are in favour of the conservation 
of the status quo. The mere fact that no avirard was 
given is wholly insufficient for any inference either that 
the party or parties concerned had renounced their in- 
tention to separate or that the family had become re- 
united. 

In Syed Kasam v. Jorawar Singh (1), the respond- 
ents Nos. 1 to 6 formed a joint family with one Nain 
Singh, who died in 1906. Nain Singh had sold certain 
properties to Syed Kasam in 1902. The plaintiffs res- 
pondents claimed to recover these properties from the 
vendees on the allegation that the property belonged to 
the plaintiffs and Nain Singh as members of the joint 
family. In defence it was pleaded that Nain Singh had 
separated. On December 4th, 1905, all the members of 
the family executed an agreement appointing one Ghasi 
Earn as arbitrator to partition the property. Certain 
lists were drawn up by the arbitrators, but the formal 
division was not at once carried out, as Nain Singh 
died on March 26th, 1906. Effect, however, was given 
to the lists after his death. Their Lordships appear to 
have treated the agreement of reference to arbitration 
for effecting a partition upon the same footing as a plaint 
in a suit for division of joint family property, and 
held that Nain Singh having claimed his half share and 
having signed the deed of agreement, these v^ere sufficient 

(1) (1922) I.D.E., SO Calc.. 84. 
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to effect a severance in interest and to prevent the share 

bam^Kali Qjf Singh from passing by survivorship. 

Khammm. Kedar Nath v. Ratan Singh (1), the facts were 

somewhat peculiar. Two estates in Oudh, before its 
annexation, were held by a joint Hindu family consisting 
of three brothers, G-ayadin, the eldest, Umrao, the 
second, and Eatan, the youngest. These estates were 
confiscated by the Government, but subsequently one of 
the estates, namely Sherpur, was granted to Gayadin. 
The grant must be taken to have been made to all the 
three brothers as members of an undivided family, and 
it was so held by the courts in India and also by the 
Privy Council. In 1867 Umrao quarrelled with Gaya- 
din, left the family house and brought a suit for parti- 
tion, which he continued against Gayadin’ s widow and 
obtained a consent decree about one-third of the property. 
Eatan also brought a suit for partition, claiming his 
one-third, but he remained with Gayadin, and withdrew 
his claim. Later on, Eatan brought a suit against the 
widow, alleging that she was wasting the estate. Upon 
the death of Gayadin’ s widow in 1896 Umrao brought 
a suit claiming a share in Sherpur. The Judicial Com- 
missioner held that Eatan Singh remained joint with 
Gayadin till the latter’s death, and then became en- 
titled to two-thirds of the property. The Privy Coun- 
cil agreed with this opinion. This case has been under- 
stood as an authority for the proposition that the with- 
drawal of a suit for partition negatives the discon- 
tinuance of the joint family. It ought to be borne in 
mind that Eatan Singh continued to live with Gayadin 
after the withdrawal of his suit. 

In Madras there was a long course of decisions that 
partition could only result either by an agreement of the 
coparceners to separate, or by a preliminary decree in 
(1) (1910) I.L.R., 32 AIL, 415. 
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a suit for partition. This view had to be departed from 1938 
in I.L.E., 39 Mad., 186 and 159 (F.B.), after the clear 
pronouncement of the Privy Council in I.L.E., 35 All., 

80 and in other cases. Then came the case of Palani- lai. 
ammal v. Muthuvenhatachala Maniagar (1), the facts 
of which were somewhat complicated. In 1835 a suit 
for partition was instituted by one of the younger sons. 

The pleadings of that suit, or even the terms of the 
decree passed in that suit, are not very clear from the 
report. In 1843 a second suit for partition was insti- 
tuted, in which shares were claimed under a will of the 
first zamindar. The Civil Judge held that the will could 
not operate with reference to the joint family property, 
but he directed the partition on lines inconsistent with 
the Hindu law of inheritance. The parties subsequent 
ly effected a razinartla or compromise in the Sudder 
Adalat on appeal, asking the court not to proceed with 
the partition. The court accepted the compromise and 
declared in the judgement that the family was to continue 
joint. In 1849 one of the plaintiffs sued the eldest son 
for partition and obtained a decree. Later on was insti- 
tuted the suit for partition which gave rise to this appeal. 

The case turned principally upon the construction of 
Exhibit 1, which was an agreement between the senior ; 

coparcener and only one of the junior coparceners, and 
upon the inference permissible from the transactions of 
the family members between the years 1835 and 1855. 

Their Lordships held that the effect of these was not to 
cut off the junior coparcener from the joint family and 
did not let in the other coparceners who were not parties 
to Exhibit 1 or their descendants by rule of survivorship 
upon the failure of the senior coparcener’s branch. 

Wallis, G. J., observed as follows: — “Treating the 
matter as one of individual volition, it seems to me that 

a) (1917) 33 M.L.J., 759. 
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it is open to a coparcener who has filed a plaint for parti- 
tion to abandon that intention before the suit has pro- 
ceeded to a decree and to elect to continue in a state of 
jointness.” Kumaraswami Sastri, J., after setting out 
the facts, summarized the result in these words : — “It 
will thus be seen that by various agreements or transfers 
the first branch of the family continued to be in possession 
and enjoyment of the zamin without any actual parti- 
tion being effected.” As regards some of the other docu- 
ments relied on, he held that they did not indicate an 
unequivocal intention to separate, but tended to show 
that an arrangement was reached as to the mode of en- 
joyment in such a way as to impress upon the property 
the character of impartibility. The learned Judge re- 
marks : — “Assuming that tlie mere filing of a plaint is 
sufficient to sever the status of the coparceners, it seems 
to me that till a decree is passed in that suit it is open 
to the plaintiff to change his mind and to withdraw the 
suit so as to leave him in the same position as if no suit 
had been filed. I can find nothing either in Hindu law 
or in the decided cases to countenance the view that a 
mere expression of an intention to separate is irrevo- 
cable. ’ ’ His Lordship further observed ; — ‘ ‘Where from 
the scope of the plaint or pleadings all that appeared is 
that one member of an undivided family wanted to cut 
himself off from the rest after receiving his share, and 
the other members neither asked nor evinced any desire 
for a partition inter se, the consideration of the shares of 
the others is only incidental for the purpose of giving the 
relief which the plaintiff w'ants (as it is not possible to 
arrive at the share of one coparcener without knowing 
how many coparceners there are and their shares), and 
the status of the others is unaffected by the decree in 
favour of one member. ” 

If the institution of the suit for partition be an in- 
dication of an unequivocal intention to separate, the 
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moment tlie intention is expressed it must inevitably 
result in partition. The other members of the family 
have from that moment onwards become members of a Khammah 
divided family, holding their property as a separate 
tenure, with or without a division of their interest inter 
se. It cannot he questioned that in view of the decision 
of the Judicial Committee in I.L.R., 32 AIL, 415, and 
I.L.E., 48 Mad., 254, it must be held to be settled law 
that the intention to separate can very well be aban- 
doned. But how can the abandonment of intention on 
the part of the plaintiff bring about the restoration of 
the status quo, independent of the volition of the other 
members of the family? Another question w-hich arises 
is whether the intention could be abandoned only before -v>; 
a preliminary decree for partition has been passed by 
the trial court? Could it be abandoned at a later stage - ' 
of the same suit? It is true that the effect of the pre- 
liminary decree is the ascertainment of the shares of the 
party or parties concerned in the joint family assets. 
Supposing there is an appeal from the preliminary decree 
and the suit is withdrawn during the pendency of the 
appeal, how- wull this withdrawal operate upon the status 
and character of the family and the property held by it? 

It has been held that in order to constitute- a disruption 
of the family it is not necessary that the suit for parti- 
tion should culminate in a preliminary decree for parti- 
tion. The Privy Council has held that the effect will be 
a division of the family even where the suit has been 
wrongly dismissed. 



The case in 33 M.L.J., 759 is not helpful to the 
■defendants for the following reasons : — 


(1) The evidence disclosed that the family had con- 
tinued joint and had not intended or persisted in its in- 
tention to separate. 
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(2) The transactions in support of partition were 
held not to indicate an unambiguous intention to se- 
parate. 

(3) It was found that the real intention of the 
members of the family was not to divide the family pro- 
perty, but to create an impartible estate by agreement. 

This case is, therefore, no authority for the proposi- 
tion that where six different branches of the family, 
descended from a common ancestor, enter into an agree- 
ment to get the entire property partitioned fully and com- 
pletely through some arbitrators, this does not effect a 
partition of tlie family either because the arbitrators 
did not enter upon their duty at all or because the pro- 
perty. was not divided by metes and bounds for some 
unexplained cause. 

The above case was followed in 57 Indian Cases,. 
800, 46 M.L.J., 404 and was affirmed on appeal by the. 
Privy Council in I.L.E., 48 Mad., 254. 

It was held in the last-mentioned case that the co- 
parceners in a joint family can by agreement separate 
among themselves, but the separation of one member 
does not necessarily result in the separation of the other- 
members of the family, and that “the remaining copar- 
ceners, without any special agreement among themselves, 
may continue to be coparceners and to enjoy as members 
of a joint family what remained after such a partition 
of the family property. That the remaining- coparceners 
continued to be joint, may, if disputed, be inferred from 
the way in which their family business was carried on 
after their previous coparceners had separated from 
them.’’ Tlieir Lordships further held that if a member 
of a joint family withdrew his suit for partition, it may- 
result, as was held in Kedar Nath’s case (1), that na 

(1) (1910) I.L.E.. 32 All., 415 
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severance of the joint status resulted. “Their Lord- isss 
ships see no reason to depart from that view, although eah Eali 
such a plaint, even if withdrawn, would, unless explained, 
afford evidence that an intention to separate had been Lal. 

entertained In a suit for partition w^hich 

proceeds to a decree which was made, the decree for parti- 
tion is the evidence to show whether the separation w^as 
only a separation of the plaintiff from his coparceners, 
or was a separation of all the members of the family 
from each other.” 

There can be no doubt that, if an agreement for 
partition of the property by reference to arbitration des- 
troys the status of the joint family, it produces in law 
much the same result as a preliminary decree for parti- 
tion. This will be the logical result of the agreement. 

Shares may be ascertained by a preliminary decree as 
much as by an agreement of the parties. 

Where an ekrarnama entered into between the mem- 
bers of a Hindu undivided family clearly and unequi- 
vocally declared that defined shares had been allotted to 
the various coparceners in the entire property, this 
effected a partition of the estate, and its legal effect and 
construction could not be controlled or altered by evi- 
dence of the subsequent conduct of the parties — see 
BaTkishen Das v. Ram Narain Sahu (1), and Jai Narain 
Rai V. Baijnath Rai (2). In the last-mentioned case 
reliance was placed upon a sale-deed dated the 21st of 
May, 1919, to prove that in spite of the document, dated 
the 12th of April, 1919, all the three branches of the 
family purchased the property without any definemeht 
of the shares, and upon the fact that the Subordinate 
Judge had found that there was no sufficient evidence to 
prove that the division of movables had ever taken place. 

The Court held that these facts did not affect or control 
the result of the agreement, dated the 12th of April, 

(1) (1903) I.I,.E., 80 Calc., 738 (2) (1928) I.L.E., 60 All., 615. 

(762). ■ , 
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1919, which was construed to have effected a partition 
in law. 

The result of the decisions may be conveniently 
summarized as follows : — 

(a) Partition is the severance of the status of a 
joint family, which may be effected by the exercise of 
individual volition indicating an intention to separate 
from the other members of the family. 

(&) The said intention must be manifested clearly 
and unambiguously. 

(c) The intention to separate may be established 
either by explicit declaration or from an uniform and 
consistent course of conduct of the party concerned or of 
other members of the family. The intention may be 
declared orally or in writing, and may manifest itself 
from the filing of a plaint for partition, from an appli- 
cation for mutation of names to the Tahsildar in specific 
shares with a view to separate enjoyment, from a written 
notice served upon the members of the family demanding 
a partition of the property, from an agreement executed 
by the various members of the family whereby the shares 
of the individual members are defined with the object of 
securing separate enjoyment of the profits, or from an' 
agreement of reference to arbitration for the partition 
of the property. Instances like these may be enumerated 
but cannot be exhausted. 

(d) It is not necessary that there should be a con- 
sensus or agreement among the coparceners for the 
severance of status of a joint family. 

(e) Where severance is effected by explicit declara- 
tion, the result is decisive, and the legal result cannot 
be affected or controlled by the subsequent conduct of 
the parties. 
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(/) In the absence of an explicit declaration, an in- , — - 

ference in support of the intention may be drawn from 
evidence of conduct which will necessarily be different khamman 
according to the varying postures of each case. 

ig) Where there is evidence of intention to separate, 
this can only be annulled by clear evidence of the renunci- 
ation of such intention, and, in some cases, by con- 
sensus or agreement on the part of the members of 
the family to re-unite. 

(h) Partition may also result from a definement or 
ascertainment of shares with a view to separate enjoy- 
ment of property. 

(i) The separation of one member of a coparcenary 
is not necessarily a separation of the other members 
inter se. 

The document dated the 30th of September, 1907, 
does not lend itself to the construction that the execu- 
tants did not intend to separate unless a complete parti- 
tion was effected of the entire property into six parts. 

A like construction w^as sought to be placed upon the 
ekrarnama referred to in I.L.E., 50 Calc., 84, the pro- 
visions of which w'ere not dissimilar to the agreement of 
reference in this suit (see page 89. But the Judicial 
Committee did not accept this construction. 

The division of the property is the consequence of 
the intention to separate, and the separate enjoyment of 
the property was evidently the result aimed at. As al- 
ready noticed, the intention to separate w'as expressed 
in the document in unmistakable terms. Its legal effect 
was to produce a disruption of the family. 

[The rest of the judgement w'as mainly concerned 
with the discussion of the defendants’ evidenuce in sup- 
port, of their position that either there had been a relin- 
quishment of the intention to separate as evidenced by 
the reference to arbitration of the 30th of September,. 
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1907, or else a re-imion of the family. The judgement 
tlien concluded : — ] 

'riie agreement dated the 30th of September, 1007, 
lias tlie effect of creating a partition of the joint family. 
The defendants’ direct evidence relating to the retiuncia- 
tion of that intention and of a formal re-union of tlu' 
several members of the family has been rejected as titterly 
unworthy of credit. The other documents produced by 
the defendants are inconclusive. They do not prove 
jointness or re-union, and are not inconsistent with tlu‘ 
business of the family being carried from 1907 onwards 
on the basis of a partnership amongst the members of 
the family who held as tenants in common. The failure 
of Hira Tjal, Khamman fjal and .Ihanjlian Rai to offer 
tliemsclves as witnesses in this ca.se, tiu' non-production 
of account books, and the non-production of CMthoii' hal. 
one of the surviving arbitrators, as a witness, an' Tiiatters 
whif'lt eannot he lightly disregarded. They raise pre- 
sumptions against the defendants. 

W(^ would allow ifio app('al and grant the plaintiffs 
a declaratory decree for the property claimed, except 
such items of property as have been acquired by the de- 
fendants after the 10th of April, 1915. The plaintiffs 
will receive their costs throughout. 

AppeM allowed. 


Before Mr. Ju.'itiee Banerji nnd Mr. Justice Weir. 

MTTH.MMMAD 8HAFTQ AITM'AD (Poaintiff) ». 'MUTTAM- 
MAP MTT.TTABA ano AnoriiEB (llBPRurtAN'rsb* 

Muhammadan Uitc 'Waqf“ -Waqf-!il-ul-aula(l- Private nr 
public iru.'il-—Pivil Procedure Code, seel ion 92. 

A “wagf-al-ul-aulad" in Tduluunniadiin law is not, 
generally speaking, a public trust of tlic kind to wliieh se(>- 
tion 92 of the Civil Procedure Code applie.s, and the fact that 


^First Appeal Nov 852 of 1925» from a docroo. of Vifihnu Ram MchUi, 
Adtlifciooal Judge of the Court of Small CatiBCH* exorciHing the powerw of Firflt 
Bubordinate Judge of Cawnpore, dated tbe Blfit of March, 1925. 


VOL. LI.] 


ALLAHAIJAD SERIES. 


31 


a very small portion of the income of the waqf property may issfi 

be assigned to purposes of a charitable nature will not make muhammad" 

it so. Shapkj 

Ahmad 

Mahomed Ismail Arif} v. Ahmed Moola Daioood (1), 

Williams v. Kershaw (2), Attorney- General for New Zealand "mootaba. 
V. Broicn (3), Mahomed Ahsanulla Choiodhry v. Amarchand 
Kundu (4), Mujib-un-nissa v. Abdur Rahim (5), Muham- 
mad Munatvar Ali v. Razia Bibi (6), Sajedur Raja Chowdhuri 
V. Gour Mohtin Das Baishnav (7), Muhammad Ibrahim 
Khan v. Ahmad Said Khan (8), Muhammad Abdul Majid 
Khan v. AShmad Said Khan (9), Puttii Lai v. Daya Kand 
(10) and Abdur Rdhim v. Mahomed Barkat Ali (11), referred 
to. 

The facts of this case are 'fully stated in the judge- 
ment of Weir, J. 

Maulvi Iqbal Ahmad and Maulvi Muhammad 
Abdul Aziz, for the appellant. 

Dr. Kailas Nath Katju and Maulvi Mushtnq 
Ahmad, for the respondents. 

Weir, J : — This appeal arises out of a suit for the 
following reliefs. First, a declaration that the right of 
the first defendant to remain mutwalli of certain roaqf 
property has become extinct, and that the plaintiff is 
entitled to possession of the toaqf property as mutwalli, 
and that he may be put in possession of it as such. 

Secondly, a declaration that a sale-deed of the 5th of 
October, 1920, by which the first defendant transferred 
a certain portion of the waqf property to the second 
defendant is void, and that the second defendant may he 
ejected from that property and tlie plaintiff put in pos.ses- 
aion of it as mutwalli. The plaintiff is the eldest 
son of the first defendant, and the waqf in question was 

(1) (1916) I.L.R., 43 Calc., 1086. (9) (183r)) .’yli Cl. ami F., 111. 

(3) (1917) A.O., 393. (4) (1889) I.L.R., 17 Calc., 498. 

(6) (1900) T.L.R., 23 All., 233 (2.l2i. (0) (190.6) T.L.E., 27 All., .320. 

(7) (1897) T.L.R., 24 Calc., 413. (8) (1910) I.L.B., 32 All., 603. 

(9) (1913) I.L.B., 35 All., 4,59. (10) (1922) I.L.E., 44 All., 721. 

(11) (1927) I.L.B., 66 Calo., 619. 
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created by tlic i'allier oi' tlic lii-sl fit-tViidant b}' a deed, 
dated the I3tli of 8e|)teiiil)('r, I'.MU. 'I'lie deed de< lares 
lliaf ilie »•(/(/// makes “a iraqf for .'clf ami (diildreii" in 
respect of his iiiimo\able |)roperly speeilied al ihe foot 
of the deed, and that the property “rdial! heni-id'orwarcl 
1)0 property dedicated to (!od.” The deed eonlaius tlie 
following provisions: — Th;it the initi'ij ^iloldd nmiain 
inutirnUi to the end of his life; that on hi> death his son 
Midiajniuad IMnjtalia (Jirst defendant) should be sole 
nmlwalli and, after hi-vi, his son. Alulta’iimad Shaftq 
Ahmad (the plaintill) shotdd be nittfintili; llKi;.. the 
office of muticaUi should be lierediiary in tlie family of 
tlic waqif : tliat after the death of tlie truijif, it should 
be tlie duty of the muliralli to maintain the iniqf pro- 
perty in repair, and fo jiay faxe-; and to expimrl at least 
t) pies per niiiei' of tlie residue of the iiieome on “good 
deeds and charity. “ 3’he balance of the income, so far 
as the plaintifl' and the first dcfenilanf are concerned, is 
to lie divided as foi!ow.s : ‘2 ,s’a/.s' sliare to the tlrst 
defendant and 1 siils share to the plaintiff. 'Fhe deed 
fiirllier {irovides that inasnmch as a portion of the iraqf 
property, namely an ahaUi, (which 1 shall henciTorth call 
flic ahata), had been inorlgtiged by the waqif before lie 
created tlic waqf; and inasmneh as tlie waqif was also 
under an obligation to build ujiper stories on certain 
shops which are also included in the waqf, it should bo 
the duty of the ■muiwalU to pay off the mortgage de.bt 
and to Imild the ujiper stories of (lie shojis “out of fhe 
rent of the ahata" or “by raising money against the said 
ahata in any other reasonable and proper manner.” 
(This ahata is the property whiidi the first defendant 
subsequently sold to the seeond delVmlanI and which the 
plain'tilT now seeks to recoviu-.) Tlu' deed finally pro- 
vides that if any of the mntwatlis “fails to abide' by the 
dictates of Islam or does anything against Hit* condition 
of tlie tvagfnajna he shall be deprived of the right of 
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being ■mutica.lli, and after him whoever may he .surviv- ' 

ing and entitled according to the conditions of t!ie wiiqf- 
nahia shall be mutwalli" ; but if none of tlic niiile or aum\t> 
female descendants of the ivaqif survives, “the District Mun.\MMAi> 
Judge shall have power to appoint any reliable Musal- 
man of the Bunni sect and belonging to the Hanafi school 
as 7nutwalli” ; and that such m utwalli should sjiend wdr.j. 
the income from the waqf property on the religious 
education of Mnsalmans, submit an account of income 
and e.xpenditnre to the District Judge every year, and 
comply with his orders regarding managemont of tlu' 
property. 

The present suit was lirought as an ordinary suit 
before the first Subordinate Judge of Cawnponp w ho, 
holding tliat it should have been lu-ought under sec- 
tion 92 of tlie Civil Procedure Code, granted a decree 
declaring that the properties mentioned in the plaint 
were iMqf property and refused to give the plaintiff any 
other relief. The plaintiif has appealed against so imieli 
of this order as refuses him the relief for winch he asks, 
and the defendants have appealed on the ground that no 
declaration should have been given to the plaintiff. 

The first point to be decided is whether section 92 
of the Civil Procedure Code applies to this suit or not. 

Counsel for the defendants divided his argument on this 
point into two Iieads; first, that under Muhan'unadan law 
every vjaqf-ul-aulad is an express trust for a charitable 
purpose of a public nature, so that, (wen if the wdiole of 
the income of the waqj bo devoted to the support of the 
waqifi^ ^nmily, tlie iraqf is, by reason of the iiltimale 
remainder to charitiible purposes, a public' icnql. 

Secondly, that even if this is not so, the ohligalion h> 
expend 6 pies per rupee of tlie not income of tlie projierty 
on cfood deeds and charity makes this waqf a public 
toaqf. 

;un 
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As to the first point, in Mahomed Ismail Ariff v. 
Ahmed Moolla Dawood^ (1), their Jjonishijis of tlie Privy 
Council make the following observations :“-“Thc Musal- 
man law, like the English law, draws a wide distinction 
between public and private trusts. (Jcnerally speaking, 
in case of a waqf or trust created for specific individuals 
or a determinate body of individuals, the Qazi, whose 
place in the British Indian system is taken by tlie civil 
court, has in carrying tlic trust into execution to give 
effect as far as possible to the expressed wishes of the 
founder. With respect, liowever, to public religious 
or charitable trusts, of wliich a pulilic mo.sque is a 
common and well-known cxanpile, tlie Qazi’s discretion 
is very wide.” In view of this authoritative expression 
of the law on the suliject, I think it is not ojien to this 
Court to hold that there can lie no sueh thing as a 
private vaqf in Muliaiimiadan law; hut even if we had 
not the opinion of their Lordships to guide us, I should, 
tliougli with less eonruli nci', he inclined to agree with 
the arguiiient of counsel for (lui plaintilT that in con- 
struing section 1)2 of the ('ivil Procedure Code the words, 
“public trust of a charitable or religious nature”, should 
be given tlieir ordinary meaning, and cannot bo made to 
vary according to the classification of trusts which may 
be adopted in different systems of lavv. The section does 
not affect substantive rights except in so far as it pres- 
cribes tlie manner in wliieh they cun be enforced. If 
the provision for expending six [yies p(*r rupn^ on good 
deeds and cliarity be ignored, the imiqf with which ue 
are concerned e.onstitutcs a trust for llu^ lu'nefit of the 
family of the mtdwalli so long as any iiHuiiher of that 
family survives, and that trust is, in iiiy opinion, a 
private trust oven though the. iiltimate. trust is for a 
charitable purpose. The situation apjicars to mo t-o be 
similar to that which would arise if pro])erty were vested 

(1) aaiC) I.Ij.B., 43 Calc., 1085 (1100). 
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in a trustee upon trust for some named individual for liis 

life and after liis death upon trust for a named public 
■charity. Such a trust, so far as the individiigil tenant aiimad 
for life would be concerned, would bo a purely private mohaiuiab 
trust, in enforcing which he would be entitled to proceed 
in the ordinary way; although, if the trustee Avere Avast- 
ing the corpus of the trust funds, the Advocate-General J 

(i.e., in these Provinces, the Legal Remembrancer), or 
two members of the public with his consent in vmiting, 
might institute a suit under section 92 of the Code of 
Civil Procedure for the purpose of preserving the corpus 
of the trust funds. I noAv turn to the second argument 
put forward on behalf of the defendants, namely that the 
direction to spend a 1/32 part of the income of tlio jiro- 
perty on “good deeds and charity” makes tlic icagf a 
public trust within the meaning of section 92 of the Civil 
Procedure Code. The exact provisions of the waqf nama 
concerning charity arc these : — There is no dedication 
of any defined portion of the income of the property to 
any benevolent or charitable purpose during the life of 
the waqif. He merely announces his intention “to 
spend such amount as he may think proper in tlie name 
of God.” After the death of the tcaqif it becomes the 
duty of the mutwalli to spend “according as he thinks 
proper, at least 6 pies per rupee of the net income on 
good deeds and charity”, and it is finally provided that 
“no outsider shall be entitled to benefit himself” in the 
life-time of the waqif or in the life-tinic of Miihimnnad 
Mujtaba and his sons, as avcH as of his Avife Alusarnmid; 

Mariyam Bibi, “Avitli tlie exception of the fact tliat the 
m.utioalU may render help to any needy person by AA’ay 
of charity out of the aforesaid amount”, tliat is, the 
l-32nd part of the net income of the ivaqf property. The 
first comment Avhicli I wish to make on these provisions 
is that the amount to be spent in accordance with them 
is exceedingly small. The income of the property at the 


THE INDIAN LAW DEPORTS, 


[vOL. LI, 


n>28 

Ai r:a.AX5\iAT> 
Hnm-Q 
^nmM} 

n, 

Mohammad 
MturAivA , 




m 

;l;!l(.' ol the wfiqinmm was a!M»ut Rs. 180 {ht inunili, 
from which Ks. 70 per mensem would hav(> to lx; dt'duefc- 
ed for interest nt 1 per cent, iier men.-^eiii on a niorto;igo 
for Es. 7,000 on tlic ahata, so that the sum whidi ought 
to bo spent would be about Es. 3-8-t) jier month. 'J’he 
objects on wliich this small sum is to he spent an' staled 
so vaguely, and the discretion allowed to the niuhrtiUi 
is consequently so wide, that I gn'atly doubt whetlu'r 
there is any elTcctual dedication of any ptjrtion of tlie 
income to cliarity. All good deeds are not neces.sarily 
charitable in tlie legal sense. Thus, for insfanee, in 
WiUiamf! v. Kershaw (1), Lord CoTrKNiiA’u field tliat a 
gift “to benevolent, eharitaWe and religious pur()oses” 
was void, and tins decision was (pioted and applied by 
their liordshijis of the Privy Council in Atlnruetj-dcarral 
for New Nraland v. Brown ("2l. wlu'rc the legacy was 
for “such eharitahle, benevolent, religious and educa- 
tional institutions, societies and olijects'’ as the trustees 
of the will should .select. It migfit, howcv(*r, he said 
t hat in this case the words “good deeds” are merely u.se<! 
as a synonym for ciiaritahle almsgiving, and that, tlu'rt'- 
fnre, tlie fraction of the income with whicli I am (h'aling 
is to be devoted to the relief of poverty. But, even if 
this w'ere so, the pow'crs wliich are given to the mut- 
walli in spending this small sum are so extensive as to 
“when" and “how” and “where” it is to ho dishur.sed. 
that it would be impossible {'ITectually to enforce this 
tru.st (if there he a trust) without sell ling a schi'ine for 
the apidieation of the mone,^ ; and it seems to me Hint 
tliis is a thing that the VHiqif nt'ver eontenijdaled. In 
my opinion, taking the deed as a whole, it amounts lo 
lhis:-~“That the waqif wished to impose a religious or 
moral duty upon the mniwalU to spend a 1/32 part of 
the income on almsgiving in such a way ns would hc; 
becoming to a pious Muhammadan in tfie iiosition of the 

(D (IBin) 5 O!. ami P., HI. (2) 0017) A.C., 31)3. 
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waqif, but that he Just stopped short of imposing a legal 
duty to do so; because the provisions of tlie icaqjnnma •.!! immmm’i 
show that it was the intention of the laaqil tlint as long 
as any member of the waqif s family was living tlie 
mutivalli should not be obliged to render accounts to JirwT.m- 
any public authority. The fixing of a minimum amount 
for purposes of almsgiving appears hi me to have been 
inserted in order to prevent quarrels among the members 
of the waqif s family concerning tlie amount which the 
mutwalli might properly spend on charity if lu' chose to 
do so. But even if I am wrong in this, and if tlie deeil 
be taken as imposing a cliarge on the property to the 
extent of 1/32 part of tlie income for charitable purposes, 

I do not think tliat tins would have the elTect of riiakiug 
the waqf a trust for a public purpose of a charitable 
nature within the meaning of section 92 of tlie Civil 
Procedure Code. In the absence of any express autlior- 
ity on tins question — and none such has heeri cited in 
argument — I tliink that I am entitled to rely on the 
analogy of certain cases which came before tlieir Lord- 
ships of the Privy Council before the Waqf Validating 
Act was passed, and in which the question was whether 
the dedication of a part of the income of waqf property 
to charity was or was not sufficient to support a valid 
waqf of the whole, where the bulk of the property was 
devoted to the maintenance of the laaqifs family in per- 
petuity, with an ultimate i*emaindcr to charity if the 
family died out. In MaUomed Ahsanulla Ghowdlmj v. 
Amarchand Kimdu (1), their Lordsliips, when discussing 
the cflect of the rvaqfnama in that case, said ; — “Tlieir 
Lordships cannot find that the deed imposes any obliga- 
tion on the grantor’s male issue, or on any other person 
into whose hands the property may come, to apply it to 
charitable uses except to the extent to which he (the 
waqif) had himself been accustomed to perform them . 

(1) (1889) 17 Calc., 498. 
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. . . . For all that appears, there is no reason to 

suftpose that the charitable uses would absorl) more than 
a devout and wealthy Muhanunudnn geutleiiiau might 
fmd it desirable to sjxmd in that way.” Again in 
Miijib-nn-nissa v. Ahdnr Rahim (1), their Ia)rdship.s 
observed fliat a imqf will be valid “if the eireel of the 
deed is to give the property in substant’o to <diaritablc 
uses. It wall not lie so if the efiVet is lo give the pro- 
|>erly in substance to the iest;itf>r's family”; and in 
Muhammad Munnwar Ali v. Unzia liibi (2), it was held 
that where a jirovision for eltarity created a mere ehargo 
of an inconsiderable amount oti tlie profits of the estate 
iliere was no vaiiti /raq/. It is true fhai in ttie.-e ihn'e 
liases their Lordships were considering a ijiie, 410)1 which 
has )iow been finally settled by thi’ Wai[f Validating ,\et, 
namely, whether a irnqf for tlio benelit of thi' iriiqlf’s 
family was or was no! void if it created a |iei-peiuity. 
Hut, as I have said, 1 think that 1 nin I'ntitled to take, 
them as a guide in detenuining whether the iraqf hefoi*e 
us' is or is not a jiulilie trii.st. The eondilions of this 
imqf almost exactly fit the tests whieh wei’e applied by 
their Loi’dships in the thi'ee cases which I luive cited to 
determine the {|uestion wdiether tliere w'as a elmritable 
trust or wdiethcr the waqf was a private trust. In the 
present ease there was no obligation on tlic icaqif liirn-- 
self to spend any partienlar sum on cliarity. The amount 
to be spent hy Ids suceessoi’s is very small, both .absolute- 
ly and relatively to tlie total amount of the ineome of 
the iraqf, arid the discretion given to the miiiiralli in 
spending it is as wide as ean possibly he; so that, as T 
have said, it would he pi-actieally impossihk' to eoufi’ol 
liirn in dispensing it. There is also the fact that, as has 
been |)rovcd in evidence, the maqif w.as in tlu* liabit. of 
dispensing alma himself, and that, if I am right in the 
i)iterpretation which f put upon the maqfiiamn, ho 

fU (WOO) I.L.H., 2a All., 253 {2r2). (2) miOr)) I.L.B., 21 All., ,320. 
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merely wished to provide for the continuance of this 

practice in his family as a moral or religious duty which 
he considered becoming to a man of his religion. I, ahmab 
therefore, hold that the deed before us does not create a muiummad 
public waqf, and consequently it is unnecessary for me to 
'discuss the effect of a line of decisions winch were cited 
in argument, beginning with Sajechir Raja Ghowdhuri v. Wek, j. 
Gour Mohun Das Baishnav (1). These decisions all deal 
with a distinction between cases in which the public 
may sue to enforce a public trust and cases in which a 
private party may sue to enforce his own riglits under 
such a trust, and with the effect of section 539 of the old 
Civil Procedure Code, or of section 92 of the present 
Code, upon such suits. This distinction was recognized by 
Benches of this Court in Muhammad Ihra/nm Khan v. 

Ahmad Said Khan (2), Muhammad Ahdul Majid Khan 
V. Ahmad Said Khan (3) and in Putin Lai v. Dnyn Nand 
(4), in which latter case it w'as held that section 92 of the 
Code of Civil Procedure did not apply to a case where a 
plaintiff claimed a declaration of his right to act as a 
trustee of a temple under a deed of endowment in prefer- 
ence to the defendant who claimed a similar right. In 
the case before us the plaintiff admits that he is claiming 
to be appointed mutwalli in order to make certain of 
getting his l/3rd share of the income of the tvaqf pro- 
perty, which, he says, has been wrongfully ■\vitldield 
from him by the first defendant, and that he Avants to 
recover the property which has been sold; so that it might 
be argued on the analogy of tlio case to which I have just 
referred that, even if the ujaqf is a public umqf, tlie 
plaintiff is seeking only to enforce his private rights 
under it. But in view of certain observations of their 
Lordships of the Privy Council in Ahdur Rahhn v. 

Mahomed Barkat AH (5), I am not certain how far this 

a) (1897) I.L.R., 24 Calo., 418. (2) (1910) I.L.R., 82 All., 603. 

(8) (1913) I.L.E., 35 All., 459. (f) (1922) X.L.B., 44 All., 721. 

(5) (1927) I.L.R., 55 Calc., 619. 
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{lisliiiction Ix'iwtTn tlu*. culnrceMH/nt of piililit; mid privato 
rigiits can now be Jiiaiiilaifscd where tlie rcliei snughi is 
of one of the kindH ciiiniierated in w'ctinii 'Id of the Civil 
Procedure Code. 1. Ihcrefore, prefer to base my judge- 
ment on llie ground ibaL llie icinjj with vJiitdj wi' are 
concerned does not consrituti' a public trust. 

[His Lordship then discussed the case on the nicrits 
and was for dismis.sing the ajtjical wilh I’cgard to tfiese 
also.] 

Baner.) 1, J. : — I concur. 

By TDK Cnnirr. — The order of the Court is that the 
plaintiff’s appeal is dismissed with costs. 

Appml distimscd. 


Befnri'. Mr. Jit.'ilifC Kiiidnll itnd Mr. Ju.ffirc NiitmaL nlinh. 

b’ PtPCiAM ANo oTimns (1 iiamNnANT.s) a. 
SIKANDAb’ .lAHAN MKCAM (I'loiNTtw-).* 

Mtduinmtitihni hiir Waqf NVod.s- Watif-idui-inilail-—'* Pa- 
wn’/;/" id traijif lkiiitdtt('r-iihh{ir.- -.\rl Ko. Vl ;;/ Ibiti 
(MttsalnitiH Wdtff ru/w/afhn; Arf), sfctiini .‘5- Aet 
(.Loc(d) No, 1 o/ l'.)0h (Bundclkhand Encumbt'red 
Katates Act), section 10. 

Held on a construei ion of a, deed of tr.nqf executed t>y a 
Shia Mnhainraadan mainly for the benefit of his son and 
daughter-in-law : — 

(1) tiiat tlie daiigider-in-law would be included in the 
term "family’’ as used in section df«) of the Aliisalman 
Waqf Validating Act, I'lld; 

(2) that the fact that part of the endowed prupi'ily was 
suliject to a. mortgage and pari was subji'ct to a charge Im- 
posed under the provisions of the Ihmdolkhand Bneumhered 
Kstates Act. 1003, and the deed diiaicted tlie.se. ineuudirances 


^Firsl Apneal No. S50 of lOSo, front a (U*cr«*c. of Haiyiti Mniiamnuu! 
BaHlndtliii, Additional Bubordinato .lud'fo of AMaliabad, dated the ‘itHh of 
^ept ember, 1025. 
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to be discharged, did not affect the validity of the waqf. 
Hamid Ali v. Mnjatoar Husain Khan (1), referred to: 

(3) that part of the endowed property, being within an 
area to which the Biindelkhand Encumbered Estates Act, 
1903, applied, and having been made the subject of a settle- 
ment for the liquidation of debts under the Act, could not be 
made waqf, having regard to section 10(2) («). The word 
“give” as used in that section is not confined to the restricted 
sense in which it is used in the Transfer of I’roperty Act, 
1882, but would include the dedication of property by way of 
waqf. Sadik Husain Khan v. Hashini Ali Khan (2), referred 
to. 

The facts of this case are fully stated in the judge- 
ment of the Court. 

Mr. B. E. O'Conor, Sir Tef Bahadur Sapru, Pandit 
XJma Shankar Bajpai, Maulvi Iqbal Ahmad, Mr. S. C. 
Goyle, Maulvi Majid Ali and Mr. Muhammad Alimadul 
Haq Ansari, for the appellants. 

Dr. Kailas Nath. Katjii, Maulvi Mushtaq Ahmad 
■and Maulvi Haidar Mehdi, for the respondent. 

Kendall and Niamat-ullah, JJ. : — This is an 
appeal from a judgement of the Additional Subordinate 
Judge of Allahabad, giving the plaintiff respondent a 
decree for a declaration that certain properties named in 
the plaint are laaqf properties, and for possession thereof 
as mutwalli, and a sum of nearly Es. 2,000 mesne pro- 
fits which had been realized by some of the defendants 
from the property during tlie period of their possession 
and that of tlie receiver. The property concerned was 
owned by one Arab Ali Khan, a resident of Allahabad 
city. It is mostly zamindari property in the three par- 
ganas of Arail, Sikandra and Chail, a consideration the 
importance of which well become clear later on. There 
is also some land occupied by tlie houses of tenants or 
lying waste in the city of Allahabad. The plaintiff 
respondent, Musaminat Sikandar Jahan Bcgam, is the 

(1) (1902) I.L.E.. 24 AIL. 2C7. (2) (1916) I.L.E., 38 AIL. 627. 
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dmighter-in-law of Arab Ali Khan, and slu' rlainicd pos- 
session as mniimUi under the terms (d a deed of iraqj 
said to Iiave been exccubai by Arab Ali bltan on the 
14tli of Aiu'il, foil). I’lie first tlirec defendants arc one 
of tlic widows and the two surviving daughieiT. of Arab 
Ali Khan, and the fourth defendant is Khan >Sahib 
Malnmid Ali Khan, to whom a sniali portion of the 
waqf property had been transferred licfnre llie institution 
of tiie suit. 

[A portion of tl)c judgetnent, not material for the 
pur}X)Sc of this report, is liere omitted. J 

In (be deed, after setting forth tliat a 
|)nrt of the pro])erty is pledged and bypi it Iterated to 
the. credilor.s in seeuriiy of dtdtl.s, lie stiites that hi' wishes 
to make a iniqf of tlie entire prnpm'lv deserib('tl, “ in 
ftivoiir of my male issues anti their male i'.aies under the 
provisions of ;\et VI ol !!)Kb" Tint lepal fttrmiihi is 
ri'ferrc'ii fn, and ilie tinthnillis are minted in order, 
viz : — 

(1) My son Haidar Husain Khan. 

(2) His eldest son by his wife Bikundar .lahan 
Began) {the plaintiff) or the ablest of the st'veral sons, or 
if perchnnee Haidar Husain has no son hij Sihandar 
Begam and he dies cJtildlcss in my presence, or if he, for 
any reason, resigns his office ns a mutairaili, I shall 
manage the waqf properly as a mutwitlli, hat ! shall not 
he. benefited by the ineome, of the waqf property. 

(3) Afit'r me or after Haidar Husain Khitn, Musam- 
mat Si kit Ildar Begam. 

(4) Tlic son of ilaidiir Hu, sain, if any, by his aecmKl 

wife. 

(5) After the son of Htiidar IBasain Khan, his eldest 
son, etc. 
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Finally, if none of Haidar Husain’s line be available, 
a managing committee is to be appointed as described in 
the deed to spend the income on the religious and chari- 
table purposes named in paragraph No. 4. 

There is then a description of certain debts which 
have to be paid, viz. : — 


193S 


Mushaeiuf 

Begam 

ft, 

SiKANDAM 
Jahan 
Beg AM. 


(a) Es. 2,900 a year is to be paid along with the 
Grovernment revenue in accoi-dance with the provisions of 
the “Bundelkhand Act.” 


(b) Es. 40,000, in security of which the property 
is pledged and hypothecated, and in lieu of the interest 
on which profits are paid to tlie mortgagee. 

There is a direction 'that after the Government debt 

has been paid ‘‘the annual amount shall 

be paid to my creditors towards the payment of their 
principal amount so long as tlie entire debt is not paid 
up.” Then follow directions that the mulwaUi shall 
pay monthly allowances to tlie two widows, viz., Es. 15 
to Musatnmat Musharraf Eegam (the defendant) and 
Es. 25 to Musammat Imtiazan, with a furtlier allowance 
of Es. 30 a year for clothes to the former. After the 
payment of these debts and allowranccs the balance of the 
profits is to be realized by the mntioalli for his expenses 
and the maintenance of his children, except in the event 
of Arab Ali Khan himself being mnhnnUi. It is to be 
-observed that not only is a reference made to the legal 
formula which is to be recited and to the Act validating 
waqfs of this nature, but Arab Ali Khan, with the 
apparent intention of oonforming wdth the law relating to 
waqfs executed by Shias, is careful to provide tliat he 
shall not himself be permitted, when acting as mntwalli, 
to use the profits to meet liis own expenses. 

[A portion of the judgement is here omitted.] 

The defendants appellants, as has been remarked 
above, suggested that the deed of waqf had never been 
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- psex'nted. Tint, apart from this, limy c'ontcm! that even 

' ''niv-'r'’ formally sip;ric(l it was a iictitious (hnl, that is 

SIKINTJM. I’f’ally iiilrmh (1 to create 

^iaha- a iraqf, and also that tlic dotvi had never l.een acted upon 
and that possession liad mwan- h(>en piven to Haidar liu- 
sain. Other Icftal objections to the <l('cd ha\e been urwed 


[On tlie merits it was found that the U'lu/fHUhifi was 

duly oxecnted and that it was not Iictitious document. 
’Hie judgement then continued : — j 


It has been next contended that tin' plaintifT res- 
pondent, not lieing a member of the settlor’s family, no 
jn-ovision could lie validly madt' in her favour innlcr the 
Mnsalman Waqf Validating .Vet of Id Id. Hecfi<m d of 
that .Act lays down 


“It shall lie lawd'nl for any jjerson {irofessing the 
Miisidman faith to create a waqf which in aH olher 
Tespecis is i?) accordanct* witli tlu' provisions rd Mnsal- 
man law', lor the following, among other, purposes: - 

(a) for (he niaintenanec' and support wlnsily or 
fiartially oi his family, ehildnm or deseendants, amt 

ih) where the person ere.iling n waqf is a TTanafi 
Mnsalman, also for his own maintenance and support 
during his lifetime or for the payment of his debts nut of 
the rents and profits of the property dedicated : 

I iovided that the ultimnt(', henefit is in sncli cases 
expres.sly or impliedly reserv'd for the poor oi- for any 
other purpose recogni/.cd hy |]i{> Mnsalman law :is a rcli- 
gi{)us, pious or eharitable purpose' of a permanent 
character.” 

The circumstances which led to this enactment are 
well known. Their T/ordships of the Judicial Corn- 
inittco had field in .a series of cases that a wRi''// in favour 
of the settlor’s family, children and descendants, genera- 
tion after generation, and ultimately in favour of the 
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poor ulien the settlor’s liunily becomes extinct is invalid, 

as the main object in such cases was to create a perpe- 
tixity for the benefit of his own fainliy, the charitalile v. 
object being too remote and illusory, and that unless real ,tahan 
and substantial provisions be made for charitable objects 
the waqf cannot be upheld — see, for example, Abul 
Fata Mahoined v. Basamaya Dhur (1). Tt was repre- 
sented hy the Indian Muslim community that tlie law 
thus laid down was a departure from Muhammadan law. 
which regarded a provision for one’s family and children 
as an act of charity. Mr. Ameer Ali exhaustively dealt 
with the subject in Bikani Mia v. Shuk Lai Poddar (2), 
and referred to a large number of original texts and ear- 
lier cases decided by British courts upholding the vali- 
dity of such dispositions. Accordingly, tlie bill, wdiich 
subsequently became the Waqf Validating Act, was al- 
lowed to be introduced in the Tinperial Legislative Coun- 
cil (as it was then designated) by a non-official Muslim 
member. Section 3 (a) with its proviso and section 4 
of the Act declare that such vmqfs, i.e., those in favour 
of the settlor’s family, children and descendants, with 
ultimate benefit to the poor or other charitable objects, 
shall be deemed to be valid and that the remoteness of 
the contingency iix which the benefit is to accrue to the 
poor or other charitable purposes shall not affect the vali- 
dity thereof. Section 3(6) is confined to Ilanafi Muham- 
madans, because there was a difrerence of opinion 
between two of their doctors, one of whom, Imam 
Muhammad, maintained that the settlor could not ix'servtv 
any benefit to himself, while, according to the otlier, 
fmam Abu Yusuf, sucli a pi’ovision ranked with that in 
favour of his family, children, and descendants and 
could he validly made. The Shia authorities were un- 
animously iii favour of tlie former view and consequent- 
ly iio special legislation on that point was necessary ii> 

(P (1804) I.L.R., 92 Calo., 619. (2) (1892) I.L.R., 20 Gale., 116, 
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132^ case of Sliia Muhainmadanp. Aiuonjn' flu* Hunnis, on 
Murhasraf the other hand, the generally acct'pted view was the 
latter, and therefore section lUhi was t'nacted io remove 
^Jahan” element of uncertainty due lo th(' ditTerema' of opinion 
liBaAM. aliove indic'atcd. 

The effect of the Waqf Validating Act on the 
Mulianimadan law is tluit a provision in favour of the 
settlor’s “family, children and dt'seendants” with iilti- 
inatc benefit reserved for the ])oor or for any other reli- 
gious or charitable pmrpose is valid, thoiigl!, but for tlie 
enactment, it would have been otherwise in view of the 
pronouncement of their Lordships of the Privy Council. 
Tn the case befon* us it. is necessary to have recourse to 
th(s Act only if the w’ord “family" 1 h‘ held to include a 
son’s widow', lu'cause in that: casi*. hut for tbo .\ct, the 
jriiijf would he questionable on the view takmi by the 
higiiest tribunal, 'riiendore, if she is one of the family, 
tlie Act afiplies and the validity of the wiiqj is declared 
therehy: if she is not . then she cannot and need not avail 
herself of that .^ct. hut must found tier ease on the 
Mulianimadan law pure and sinijile, and the ajipellantH 
must refer to some rule of that law which makes the 
waqf invalid for conferring a beneficial interest for life 
on the son’s widow'. We have not been referred to any 
authority in support of the appellants’ contention. On 
the contrary, Muhammadan law clearly allows iirovisions 
similar to life inlcre.sts or other limited intm'i'sts to he 
made in a waqf; see. Baillii', volume I, pages 570 oH-f, 
quoted by Tyaliji in section dTA, p. 571. ‘2iid edition, 
wliieh relates to Hiimiis. d’lu' Shia law' is iht' same, 
with this difference only, that where a series of lile intm-- 
ests are created, the person faking in the first inslance 
slimild be one in being and emnpi'tent to take Inuudi- 
cially at the time when the u'aqf is made (Tyahji’s 
Muhammadan Law, section 4ft5, pag(>s n02-no;i, 2nd 
edition, both of which conditions are fulfilled in the case 


VOL. LI.] 


ALLAHABAD SERIES. 


47 


before us. It would be a very unsatisfactoi’y state of 
law if a provision like the one in question invalidates the 
waqf. The plaintiff is to take a beneficial interest for e. 
life in the waqf property after her husband’s death, only Ihuv" 

if she has no son of her own, who would, if there be one, 
take precedence over her. Sons born of any other wife 
of her husband are postponed till after her death. But 
for a provision of this kind it was felt that she would 
have to depend for her maintenance on tlie bounty of her 
stepson. Wc think that the word “family” has been 
used in the decision of their Lordships of the Privy 
Council and in the Waqf Validating Act in its broad 
popular sense so as to include all relatives more or less 
dependent on the settlor. A daughter-in-law living with 
an Indian householder is undoubtedly a member of his 
family in that sense. The point is, however, only of 
academic interest, because, as shown already, her posi- 
tion is not worse if she be not regarded as a membc'r of 
the family. In this view of the matter wc hold that this 
ground of attack on the validity of the waqf fails. 

Another ground on which the validity of tlie waqf 
is impugned is that the settlor has reserved benefits 
under it for himself in so far as he has directed the pay- 
ment of certain debts. Keference to these debts and 
directions with respect to them has already been made in 
an earlier part of the judgement, where relevant passages 
have been extracted from the official translation of i.he 
deed of waqf. In the preamble of the deed w'e have tlu^ 
following; — “The said property is owned and possessed 
by me as a proprietor without the partnership of any one 
else and no one has a claim in respect thereof, with the 
exception of this, that a portion of the property is 
pledged and hypothecated to the creditors in security of 
debts, and I have all powers of making transfers of and 
exercising proprietary rights in respect of the said pro- 
perty.” It is to be noticed that the debts mentioned 
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ill the deed arc of two kirids ; Firstiij. ii larj^c sum ot 

'''Hi'rvsi''' ^ ‘'ivi'niiiH’Mi , u!in iiail paid up the 

debts of Aral) Aii 'Kfiait iindi'r the' liundrlkliainl laiiruiii- 
bered Estates Act, 1 of iUdd, and lo wiimi) it v.jis repay- 
instaliiiciits at a t (iiic{'Sr.iiUi:i! rate ol inti rest. 
The amount of yearly iiistalniciu \\a> Us. 2. 'dun, ivco\er- 
ablc as if it were Government revcmtc. iSci' ,'cction 2(1, 


Bundelkband Encumbered Esiates \ct, 1 nf i'.liK!). With 
the Government revenue if \sas a cliarpe la'i the property, 
taking jirecedencc over any otlier incumlaMiiees. (See 
sections 111, 14'3 and 14(5, llnited l*rovinees Lanil 
Revenue Act, 111 of I'dOl). The jirnporty situate witldn 
the area to whicli the Act applied could bo add in case of 
default. Clause (1) of the deed dteedares that this sma 
is “paid along with the Gmcmiiieid revenue.’' ft 
proceeds to direct “therefore'' that it should he paid. 
tS'f’f'om////, a sum of Ks, |t),ittHt was tliie lo various credi- 
tor.s who heifi lands under [tossessorv mortgage, deeds and 
recovered interest from the usufruct tiHU'cof. d’here cau 
be iio doidtl as to this cla % of debts liciiig an iticum- 
liraiicc on the property. The opening lines of the <iced 
clearly indieate that part of the property madti iruijf was 
eneumbered property, tind as .sueli the muhralli, as 
representing the waqif, must discharge the dt'ht if the 
property is to lie recovered from tht' mortgagees for the 
benelit of the waqf. As regards the first-mentioned 
liability tlie direction in the dciai to j>ay future in.sfal- 
ments reeoverablo as Goverument revfuiuc is no more a 
dire(‘tinn to pay tlie settlor’s drdif than a dii-cctiou to pay 
tlie Govi'rnment revemio itself. Ah' think it i-annot. lie 
reasonably coTitended that a dirr'ction in a deiai of traijf 
for payment of Governmetd rcvctnic as if falls due is a 
direedion to pay tlie settlor’s df'ht, making llu' mm// in- 
valid. Nor is a direction to discharge' ec'rtain inenm- 
hrances, subject to whicli tlu' property has been matlc 
traqf, a direction to pay the settlor’s debt. Tt is in the 
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nature of a direction for due administration of tvaqf j)ro- 
perties. If the deed had made no reference to th(^se 
delits, tlie icaqf property would nevertheless have h,een 
lial)Ie therefor and the muhvaUi for the time lieing would 
he responsible for payment. 

The rule of Shia law on the subject is tlius stated by 
Sir R. K. Wilson :—“5'ectmn 484.— It is essential to 
tlie validity of a Shia waqf that the founder sliould 
divest himself not only of full ownership, Imt of every- 
tliing in th enature of usufruct; and, therefore, where by 
the terms of the endowment a jmrtion of the income is 
reserved to the endower himself during his life, not only 
is the actual clause of reservation void, but all that part 
of the deed whicli relates to the subsequent devolution 
of the reserved income is also void; but so much of the 
deed as relates to property devoted from the first to piu-- 
poses unconnected with the personal benefit of tlie endow- 
Gr may iiGvcrthelGss be valid/’ 

“Explanation /.—If the endower (waqif) happens 
to be included in some general class of beneficiaries 
described in the deed of endowment, he will not lie de- 
barred from claiming in that capacity.” 

Explanation 11. There is no objection (any more 
than in Hanafi law) to an endower constituting himself 
trustee (mutwalli) of his own endowment and allotting 
to himself for his services in that capacity the same i/ 
numeration that he assigns to his successors.” 
(Wilson s Digest of Anglo-Muharamadan Daw sec- 
tion 484, pages 480-481, 4tli edition). 

One of the Hana;fi hiw-givers who is of the same 
opinion has^ tersely expressed the rule tliat the settlor 
should not eat out of” the waqf property. It is only a 
coiollary from this general rule that some text-book 
writers have stated that “if the waqf were made in 
favour of another with a condition for The payment of 
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(ieltl,^ iuui ciirn'iif I'xpeTiHes, 
«■., ^'llalll;l Cliaraii Sarkar’s 


.sii:a'’n. 1 lA'f-ture.s 187 1, paRc I'lu. princhple 

' .lAHAN underlying: iJte rule ohviniisly is tlial, havinp made n;aqf ; 

Bk«am. property, the settlor should not [larticipate in the 

enjoymenl of the property. ^Vhere liehis an' charged ttn 
the projierly made u-aq} and iiiu.'t iherelon' he paid out of 
it, there is no henelil reserved for the settlor in the direc- ^ 
tion to |)ay sucli dehts. Payment of such dehts Ity the 
waqf is a discharge of its own obligation, 'i’lie ease will 
he otlierwise if the settlor makes it a condition that hig ' 
personal dehts for winch the tr/iqf projierty cannot be 
made lialde should he (laid, for, in kucIi a ea;-e tlie waqf 
funds are to he spent on him and would not he so spent 
but for the condition. Sueli wa ; apjiarently the. charac- 
ter of the deltts referred to in 1 1 amid .1// \. Mujnirar 
Husain Khan (1). In view of there coiisidi’rations we 
hold that this line of attack on the validity of the waqf 
also cannot: succeed. 

d'hi^ third contenlKui ag.iin.j the validity of the 
waqf is mon> serious and refers to section Ht (2l, Hundei- 
klmnd Encumbered histales .Act, 1 of P.io:?, wliich ig 
designed to alTnrd facility to {troprielors of land in certain 
areas for liquidation of tludr di’bts. Tt is not disputed 
that a part of the waqf property, detailed in the deed at - 
pages 05 and 00 and reproduced in tla' plaint at pages 2- - ' 

4, mentioned ns situate in pargana Arail, lies within the 
area to wliieh the Act ajiplies. 'FIu' pnu-edure pn-scriE'd i 
by the Act is that the Local (hnernmcnl should appoint 
a Rpccial dudge (seellon ft to whom applieaf ions made 
by indehted proprietors stating the particulars of their 
dehts and property art* to he forwarded, for intpiiry and 
n'port, by the Commissioner who is to receive such a()- 
plications in the first instance (w'etions (> and 7). O'he 
Special Judge should “puhlisli in the (lazette a notice in 
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the vcrnaculiir language of the district calling upon all 
persons having claims against the person or the pro- 
perty of the proprietor .... to present to the Special 
Judge, within two months from the date of the publica- 
tion, a written statement of their claims” (section 9). 
The Special Judge is to inquire into the history of deal- 
ings between the parties (section 13), and has wide 
powers to reduce interest in taking accounts, and has to 
•declare the amount due to a particular claimant (sec- 
tions 14 and 15). If the proprietor cannot himself pay 
the amount so found due, the Special Judge is to submit 
a report to the Commissioner, who may direct the money 
to be advanced from the public treasury, repayable with 
interest at the rate of 5 per cent, per annum by instal- 
ments within fifteen years. Section 10 (2) of the Act 
runs as follows : — 




Mu 81 b*. 

i * 

6ika,ki>ar 


‘‘Until the Commissioner lias declared, as herein- 
after provided, that the proprietor has ceased to be sub- 
ject to the disabilities mentioned in this clause, — 

(a) the proprietor shall be incompetent to exchange, 
give or, without the consent of the Commissioner, sell, 
mortgage or lease his proprietary rights in land or any 
part thereof; and 

(h) no suit or other proceeding shall be instituted 
in any civil or revenue court in the United Provinces 
against those rights in respect of any private debt con- 
tracted by the proprietor after the publication of the 
notice. ’ ’ 

The disability created by this section terminates on 
the Commissioner declaring under section 28 that the, 
proprietor has ceased to be subject to the disabilities 
mentioned in section 10, sub-section (2), which he (the 
Commissioner) cannot declare except ivhen the entire 
sum due has been recovered. 
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We have found it necessary to outline the frame- 

Encumbered Estates Act as it has been J 
^ K (juestioned whether Arab Aii .Khan was uiid(‘r the dis- 
' ’ ability created by section 10 (21 nl' tbal Act, or whether 

1 . 1 . WM. ce,-j,ain circumstances relied on by the apjiellants neces- 

sarily prove that he was. We think, however, that the 
evidence is conclusixe. [After detailing certain evidimce, 
th(' judgement proceeded, ; in view of ilu>se ciremu- 
stanees, we think that it is iiiconl roveia ibie ihal he was 
under tlie disability wliich section in (2* of the Enetiin- 
Itered Estates Act imposes on the projtrietors coming 
within its jturview , 

The next question of importance is whether (be dis- 
aliility e(>iiiem|)laied liy NCclion ]o i2> of the Act exiinuls 
to a transaction like the one in (piestion. It is argued 

lliat the expre.ssion “give ”, oeeurriiig in llu' section, 
which alone can l.c relied on as importing n proliibilion 
against making a //•</(//. is applieahic only to eases of gift 
as di'lincd in llie Transfer of I’rojierly ,\ct . iV of ItsR“2. ; 

Section 1(1 of flic Kneumhered Estati's ,\ct , it is contend- j 

ed, declares the proprietor to In* “incompetent to ex- 
change, give . . . sell, inortgagp or lease his proftrie- 
tary right” and, dealing as the Transfer of Property Act 
does with transactions of exchange, gift, sale, mortgage 
and lease, the word “give” in the former has reference 
to gift ns defined in the lath'r. We are niiahh’ to give 
effect to this contention, as it umu'ccssarily narrows down 
the meanitig of the word “give',” which should la' cons- 
trued in its natural sense as implying a (ransh'r without 
consideration it view which is in accoial with the, object « 
underlying the entire provisions, vi/., that a proprietor 
to whom the henefii of the. ,\et luis Ix'on extended should 
keep the propitrty affected hy the enactment intact till 
his liabilities are fully disidiarged. In every irat/f there 
is a transfer of ownership. It is generally without any 
consideration. The right of the settlor is couqdetely 
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extinguished. It vests in the deity to Avhoin it is dedicat- 

ed for the benefit of mankind. Tliis in substance is the MnsHAwiAP 

Begam 

definition of a loaqf as given in tlie Waqf A^alidating r. 

Act and most text books on Muhammadan law. In 
Sadik Husain Khan v. Hashim Ali Khan (1), the crea- T:rGA’.i. 
tion of a beneficial interest in a deed of trust conveying 
the property to a trustee was held to bo' a ‘ ‘gift through 
the medium of a trust.” The case is not different where 
& beneficial interest is created under a waqf, rvhich in 
many aspects partakes of a gift, inter rivos or testa- 
mentary. Delivery of possession is as essential in case 
of a loaqf as in that of a gift. A testamentary waqf 
is, like an ordinary will by a Mtihamniadan. valid only 
to the extent of one tliird of the testator’s aissets. For 
these reasons we are of opinion that the word “give” in 
section 10(2) of the Bundelkhand Encumbered Estates 
Act, I of 1903, is wide enough to cover a case of giving 
away property by way of loagf, and tliat Arab Ali was 
incompetent to make the waqf evidenced by the deed 
dated the 14th of April, 1919. The learned counsel for 
the defendants appellants would not extend the disability 
created by the section to the case of property other than 
that situate within the area to which the Act has been 
made applicable, and does not contend tliat such disabi- 
lity is personal, affecting all properties belonging to hte 
person who is declared as incompetent to exchange, give 
etc. We are therefore relie\ed of tiie necessity of enter- 
ing into a, question wliich could possibly arise. Our 
view of this part of the case, tlierefore, is that the waqf is 
invalid as regards tlie property lying in pnrgana Arail 
which is admittedly part of the area to wliich the En- 
cumbered Estates Act applies and vhich is separately 
detailed in the deed in question. 

[A portion of the judgement, not material for the 
purpose of this report, is here omitted.] 

(1) (1916) I.L.E., S8 AIL, 627. 
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The result, feliereforo, is tliat thi' iraqf rnn.:! l)p hold 
to i)e invalid so far as it relates to the laiuied property 
sik'muk Khan in the pacf^ana of Arail, and ilio, np])ea! 

Jmuh must l)c allowed to this extent. 

ilmsAM. ^ 

I I he judgement tlien proe(’('ded to pa.ss certain 
orders regarding mesne profits and costs, j 

Decree modified. 


I'm 

tL 


Before Mr, Justice Kendall and Mr, Justice Niamat-ullah, 
HIRA LAL AND OTHERS (Plaintiffs) v. PIAM LAL and 

ANKH'I I KR ( Dei 'I’N HANTS . > * 

Uitidu lair Adopfioa A uihnrily i.n udupi. (iiren hy a 

member of a joint Hindn faniihj. 

is notliin^jf to pniVEnt^ a Hiiniu wIh) is a nit'nitior 
of a joint family valici aulhnrily to Ina wifi' to 'oDpI 

a son lo him aflor Iiis i:l(*atlu aiai tlio t'xrroi.M' nf stioli a iiliority 
is not ilejifTitlrnl on lier inlioniin't as a llmilii fianalo uwnor 
hor lrfisi>;nii! 's o:R.,i|.,f*. Snol] an anfhtaaly oamioi fio oorisi- 
dorial to i)o ext inyHishocl liy roast>n nf ollaa* mtmiluT or 
members of tlie husbantps family luivinj,;' siiiTiaalta/l lo I, ho 
estate by Burvivorsluin 

MR,v,vRmai Bhoobun Moyce Debia v. Ram Ki^hore 
Chonulhry (1), Simammant Servaitjar v. luim^turifiy Cbeltmr 
('2), Madana Mohnna\f, Pnrushatkama (:U, lAidoifaratuirT v. 
Go pa Ian (P, Badioo v. Alanlcorchai (a) ami Priti ipshigh 
Shwsingh v. AgnTsingji Rajasangji (6), referrecl fo. 

Bhimabai \\ Tayappa Murarrao (7), Adirera FaL irgotrda 
V. Channiallgomda Ramangmrda (H) and Chandra v. (RAjarnhai 
ID), diBtiiir^nislied. 

dhiF filers of tliis ease snUicieHily a|)|iear from tlie 
jiK^ement of ttic (>Hirfc* 


^I’inft Appuiil No. of IU25, from a liofi'oo of {J.tnro I'ia:'oa Vfurno, 
Suborilinato Jmioi} of BiilandsloUir, ilafca llio of .liilv, l'.);r.. 

(I) (ISGo) 10 Moo. T.A., 270. (2) (101 ij 2.! M.i,..!. .s.V 

1 .’!) (lOM) I.L.K., 38 Mail., HO.';. il) (iOlS) .'iO CiO.-. 

(6) (1007) I.L.K., .'il Bom., 373. ifi) (1018) I.h.R., -i;) Bom., 77,8, 

17) (1013) I.L.ll., 87 Bmn., SOS. (H) (1021) 20 Bom., L.U., r.Oii. 

(9) (1800) I.L.E, U Bom., 4G3. 
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Sir Tej Bahadur Sapru and Munshi Shiva Pi'asad 
Sinha, for the appellants. Hira Lm, 

U- 

Mr. B. E. O’Conor, Pandit Shiani Krishna Dar and 
Munshi Krishna Murari Lai, for the respondents. 

Kendall and Niamat-ullah, JJ. : — This appeal 
arises from a suit brought by several of the members 
of a joint Hindu family for a declaration that an adop- 
tion of defendant respondent No. 1, Piai’i Lai, by de- 
fendant respondent No. 2, Mnsammat Champa Devi, 
widow of Durga Prasad, was invalid. Durga Prasad 
was, as is now admitted, a member of the joint Hindu 
family to Avhich the plaintiffs belong when lie died in 
August, 1921. A deed of authority to adopt a son wa.s 
executed in favour of Mnsammat Champa Devi on tlie 
Ist of August, 1921, and. registered at the office of the 
sub-registrar on the same day. But it was claimed 
that at that time Durga Prasad was delirious and un- 
conscious, and that the deed could not be considered 
to be legally valid. On the facts the lower court has 
found that the deed was valid. But before considering 
this part of the case we propose to deal with the legal 
point that has been argued at some Icngtli before us, 
viz., that even if it be assumed that Durga Pra.sad gave 
authority to his wn’dow to adopt a son, tlie power to 
adopt became extinguished on tlie death of Durga Prasad 
because his property vested in the plaintiffs by survivor- 
ship. 

For this proposition, which lias been pressed very 
strongly by Sir Tej Bahadur Sapru on behalf of the 
appellants, no autliority of this Court has been cited, nor 
does it appear that any case raising this particular ques- 
tion of law has ever come before this Court. If the 
proposition wrere to be accepted it vvould follow that a 
large proportion of the adoptions in this province must 




56 


THE IKDIAN LAW REPORTS, 


[VOL. LI. 


be held to be invalid. In the wtdl-knnwn caM* (»!' Mus- 

HuuLa!. sumai Bhoohun Moiiri' Dfhia v. [linit K .Iclinrj 
PiAH! Lai. Cltoicdhni (1), it has been laid down by tludr Lordships 
of the Privy Council that the esiah' of a deeeast'd .son 
xesh'd in pos,sGssion cannot lie defeated and diwsted by 
the mere gift of power of adojition to a widow, and it 
lias fieen snuglit to extend this priiieiple and to argue that 
because Diirga Prasad's sliare in iht' joint fiiinily ]>ro- 
periy bocante vested at bis deatli in tlic renittining mem- 
bers of tlie family, tbe widow cnnld not defeat or divest 
tliem. d’here arc certain obvious objections to this 
ttrgtirnent, tbe first of wliicb is tliat nnrgti Prasad was 
not th(’ owner of a defned estate: be eoiild only he said 
to be tbe owner of a fhictnating interest in tlie jnint 
family projieriy. and it does not iberefon' appear to be 
acctirain to s:iy tbnt on bis death In-; esttiii' vested in the 
sairviving members. 'File number of sliarer.s in the 
joiiti fandly ]trojteiiy beeame iliminisbed In* one on his 
death, .and flit* number of co-sb.arer '. would lie increased 
by one if the adopted son he held to !h‘ Vitlidly tnlopted. 
[hit tli.at is not the .same thing as to .say that the estate 
of Dtirga Prasad, wliich niwer had any septintie exis- 
tence, Itecatne vested in the other rnemhers of his f.amily. 
Sir Tej Bnhmlur Sapru claims tlmt tlie tnithority of the 
Bombay High Court is in favour of bis ttrgttment. and 
be. has quoted the eases of Bhiiiiahai v. Taitappa Mttrar- 
rno (2) and of Adirrrn Falnrfimrdn v. (IhanmaUcjawda 
Unnuingowrla (6). Both Ihcst' e.asi's, howfwcr, refer to 
“miiiin" property and not to joint family property under 
the Mitakshara law. Tt was held that on the dixith of 
tlie Itml male owner the properly vested imnitvlititelv in 
his heirs, and could not lie snbsetjuenlly divesft'd hy an 
adoption made by his niotber. In the t-asi' of Mnihinn 
Mohana v. Purushoihama (41. (tbe decision of wdiicb is 

(1) (1865) 10 Moo. I.A., 270. i2l il'.liai I.L.R.. ;17 Roi.i., r,<is. 

(S) (1024) 26 Bom., Tj.B., .360. ft) itOD) LL.R., 38 Mad., IIO:.. 
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clearly against the present appellants) the learned Chief 

Justice refei’s to a previous opinion of liis own expressed S'’-* 
in the case of Simgnanam Servaigar Ranmnamy uiaki 
Ghettiar (1), to the elfect that there is no authority to 
show that the principle of tlie decision in Bhnohnn 
Moyee's case does not apply in the case of a joint family; 
and this has been quoted in favour of the appellants in 
the present suit; but the Madras case was concerned 
with an impartible estate, in which tiie succession was 
not by survivorship but by inheritance, and the circum- 
stances of taking in adoption would therefore be entirely 
different from those of a family in wliicli succession is 
by survivorship. In the case of Chandra v. Gnjnrnhai 
(2), there is no real analogy to the present case, because. 

Nana, as the last survi\'ing mcniber of a joint Hindu 
family, had become tlie full owtu'r of the projierty and his 
widow could not be divested by the adoption of a. son 
by his brother’s widow. Finally, some reliance has 
been placed on certain sentences in Mayne’s 'Hindu T^aw, 

9th edition, page 153. It is there remarked that al- 
though the distinction between the cases of vesting by 
inheritance and by survivorship had been the basis of 
a number of decisions in India, it may be doulited wlie- 
ther this distinction can still lie maintained in view 
of the recent decisions of the Privy Council. The con- 
clusion of the commentator, however, is that the only 
question hereafter will lie whether or not flic power has 
become extinguished by reason of circumstances which 
Have arisen since the grant of power to adopt, — if tiu* 
authority is alive the. question of the vesting of an estate 
whether by inheritance or by survivorship is immaterial. 

None of the cases quoted by Sir Tej Bahadur Sapru 
provides us with sufficient authority for giving what 
would in these provinces be considered a somewhat re- 

(1) (1911) 22 M.L.J., 85. 
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volutionary pronouncement, and we .-^liould not Im dis- 

' posed to do so even if there wen' no deeisions on the 
otlier side. Before referring briefly hi one or two of 
these decisions, lunvever, we may remark iliat tlie eom- 
ineniators agree in holding that a w idow in a joint Hindu 
family leay adopt a son if she has auHiority fnan her 
husl'and. On pagc.s 152 and la>‘l of IMayne’s Hindu 
Haw (ntli edition) tlie author n'lnarks : “'Flie vesting 
of the .‘state in an undivided hrniher or the son of such 
lu'other does not terminale the jnnver of adojUion. . . . 
A wudow’s power of adoption was held to l.e exiinguislied 
for ever as mnn as the e.siale is vested by irdieritanec in 
an heir. .... Where, however, tht' Ini.diand to whom 
t*-e adofit'oM is made was a nieinber of an undivided 
family and nti his death his share devolved by survivor- 
Khip on the surviving mernlier or meinbers other than 
a .son. tlie power would be alive ;ind would eoidirnH' to 
he alive nnfii llie last surviving rneinlier died and the 
esfate ve::(i'd hy inlierifanee. in the next heir.” It is 
after tb.is jiassage (hat tlu' one. on v, [lieh die appellants 
have relit'd oeeiirs. 'But, as we have pointed out, the 
whole of the passage taken together hy no means eonveys 
the meaning that the appellants woidd have u..; give to 
it. In Sarkar’s Hindu Taiw of Adojdion, seeond edition, 
the matter is discussed at some lengtli. On page 252 
the learned author remarks : — “Tlio joinf family being 
the nnrrnal condition of the Hindus, thi' aduplinn by 
widows of its triembers, willi lie* deei a s'd hn Ii;md's 
assent, presents some dil!ieulfy; for flic undivided in- 
terest of the. deceased Imshand ftas'e; frutii the ninment 
of his death to tlie surviving male tiiemher.s of the 
family, and an adoption hy his wddow of a. son 
to him liy his assent alone has the ('(Tect of divesting his 
estate from his co-parceners in whom it was aln'ady 
vi’sted; in fact it has the effect of an alienation of the un- 
divided co-parcenary interest in favour of an adoph'd son, 
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who may be a perfect stranger, without the concurrence 

of the other members of the family But, how- 

ever anomalous an adoption by a widow with lier de- i’iabi lai. 
ceased husband’s assent may be, it is now recognized 
in all the minor schools of Mitaksbara There- 

fore it -would appear that, so long as the -wliolc family, 
or that branch of the family to which the widow’s Ims- 
band belonged, remains joint, tliere is no bar to the 
wido-w’s exercising the power of adoption given by her 
husband.” 

We have already referred to the case reported in 
I.L.E., 38 Madras, page .1105, in which the remarks 
of Mr. Justice Skshagiri Ayyar are entirely antagonis- 
tic to tlie contention of the appellants in tlie present ease. 

Other cases -udiich have been referred to and which favour 
the respondents are those of Venltaiarnmicr v. Gopalnn 
(1) and Baclioo v. Manl'orehai (2). This last case is of 
special importance in view of the fact that the appellants’ 
learned counsel claimed the authority of the Bombay 
High Court as supporting him. He -would distinguish 
that case from the present one on the ground that it is 
not a genuine case of a joint family property. Tn this 
we are unable to agree, but, at any rate, it is not a case 
that can be quoted in the appellants’ favour. Tn the 
case of Prafapsingh Shivsingli v. Agarsingji Rajasangji 
(3), their Lordships of the Privy Council have held that, 
unless there is a time limit imposed by the authority 
which empowers a ITindu widow to adopt, or she is 
directed to adopt promptly, she may make the adoption 
so long as the power is not extinguished nr exhausted. 

Her right to make axi adoption is not dependent on her 
inheriting as a Hindu female owner lior hnsl)and’.s estate. 

She can exercise the po-v^er even though the property 
is not vested in her. What circumstance was there in the 

a) (1918) 35 M.L.J., C98. (2) (1907) I.L.E., 81 Bom., 373. 

(3) (1918) I.L.E., 13 Bom., 778. 
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— — present case which exhausted the power uf Dur^a iVa- 

H»«L.U, .J 

i';vm 1 ml. question on tiehalf of the. appellant i.'s that it wa.s tlu' death 
of Diir^a Prasad and the ve>tin^r of his ('.s|at(! in the 
joint family. It certainly eaniKd have heen tlu' inten- 
tion of Durga Prasad that his death should exhaust his 
wifi{)w s power to adopt, t hi the eontrary. it is only on 
his (ieath that the aufliority is to hr extu'idsed. If anv 
fresli inference is to he drawn from the l.'itt'st rulings o*! 
the Privy Council it is tliis, that e\en if Pie estate of 
Phirga Prasad did vest in the remaining rnemhf'rs of the 
joint family, that cireumsiance in it.self wotild not be 
sufficient to invalid.-ite an adoption by the widow. If may 
be remarked that in Bhaalnni l/oyee'.s ea-e their I.ord'- 
ships were guided by other consideniiioiw be-.:id(’^ the 
faet that the estate had vested in a thin! per-mi, .and one 
of those eonsideratioiis vv.as that tlie matiiral son of the 
adojilitig widow Iiad grown to man's estate and had been 
in ;i [losition to perform .all those duties which ,an adopted 
son would have been called upon to p»-rform: and the 
iitfer.aice migJii well he lli.at the [imver of .adoption, which' 
it had lieen intend(‘d to confer on the evidftw. liad Ix'cn 
('xhausted. Tliere is no such circumstance here, and on 
a general review^ of the atttliorities and of the opinions 
of the commentators we. are satisfied that where a mem- 
ber of a joint Hindu family has hern piawed to have 
giitai his widow jiower to .adopt, that autliorily is ?iot 
aufomatieally exhausted hy hi'^ death. 

f Their Lordsltips then went (ui to eom-idta' the cvi- 
'dence as to tile execution of thi’ authority to ndo])t. They 
c.am(\ to the, cnnclusion- agmaung with the trial court-’- 
that the deed was duly executed and that there was no 
reliable evidence to sliow that at the time of its execution 
Hnrga Pras.ad was not of sound disposing mind. The. 
appeal was aeeordingly dismi,ssed,] 

'A ppeal ‘dismissed . 
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Before Mr. Justice Kendall and Mr. Justice Nianiat-idlah. 
MURLI (Defend.\nt) v. GHAMMAK and other.s (Piain- 
TIFFS) AND MUNNI (DbFEND.ANT).* 

Hindu lato — Joint family property — Alienation — Legal nccis- 
sity — Property sold for more than ira/i needed to pay off 
family debts. 

The sale of a house belougiiig to a joint Hindu f'ainiiy 
wa.s challenged on the ground of absence of neces.sily and 
it was found that the price was Rs. 1.400, out of wliich 
Es. 967 were needed for legitiinate family purposes. 

Held that the result of tiiis tindiiig would not be the 
setting aside of the sale conditional on a refund of R.s. 967 : 
but it was necessary to ascertain whether there was any 
other way in which the sinu of Rs. 967 cmdd have been raised 
by the joint family except by the 'sale of the house in suit . 
and an issue was remitted accordingly. 

Sri Krishan Das v. Nathii Ram (1) and Caiiri Sliayih’ar v. 
Jiwan Singh (2), followed. 

The facts of this case, so far as they arc necessary 
for tlie purposes of this report, appear sufficiently from 
the judgement of the Court. 


for the appellant. 

Pandit Rama Kant Mnlninya, for tlie respondents. 

KENDALii and Niamat-ttt,lah, .TJ. -—This second 
iijipeal arises from a sluit broughi by some incnibcrs of a 
joint Hindu family for a di'claration ihat Ibi' deed id 
sale in respect of tlieir lioiise, dated the 27tb of duly. 
19'27, executed by Bbagwan Das on their behalf as next 
friend wlien they xvere minors and bv Mnsamnial, Munni 


^Second Afipeal No. 281 of 192S, from a cleeroe of K. A. H. Fiifirs 
District dvidge of Benaress, dated the 10th of November, 1926, confirming ji 
decree of Raja Ram, Additional Subordinate Judge of Benares* dated the 27th 
of July, 1926. 

il) (1926) I.L.R., 49 AIL, 119. (2) (1927) 26 A. Ij. 967. 
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favour of tlie present {lefcndant apjiellant was invalid, 
Mtjrl! and claiming restoration of possnssinn to the jilaintiiTs. 
iHAMMAi;, The sale consideration was Rs. and the jdaintiffs 

clainied that there luid been no neeessitv for tlie execvi- 
tion of the sale-deed. 'Fhe defence was that the sale 
liad been concluded in order to jiay olT tlie plaintiffs’ 
debts, and tltere wtis also a plea that Rs. 1 .000 had lie(-n 
spent by the defendant a|)pellant on the liouse. 

Roth the courts Itelnw have found that legal necessity 
has been proved to the extent of Rs. 007 nut of the, sale ' 
consideration of Rs. 1,400, and they hav(' di'cn'cd the 
plaintiffs’ claim on condition that they repay Rs. 007, 
tlie sum whicli i.s found to have liecn advaiu’ed for legal 
nece.ssity. 

Tn file liglit of the recent dt'cisions of their Lord- 
ships of tlie Privy (’ouneil it is ch'.'ir that this finding is 
not in accordance with the law as at present in force, 
Tlie sale is either wholly valid or invalid, aeeording as it 
is foniifl to have been madi' for neec'ssity or the reverse. 

It is clear from tlu' case of Sri Krishtin Dnn v. Nafhu 
Earn (!) and the case of Gauri Bhanknr v. Jiiran Bintjh 
(2), which had not been published when the present suit 
was before the lower courts, _ that suits of tins nature 
must be considered from a ratlier different point of 
view from the one that used to he favoured in litis pro- 
vince. Considerations that would be of in<nnrlancr‘ in 
order to decide whether it was necessary to sidl ilu' lumsc 
in .suit in order to raise a sum of Rs, ‘,di7 wmild !«> whe- 
ther the parties eoueerned bad any other pronerty out of 
which they could meet the lU'cessary ('xpcmlilurc, whe- 
ther it would not have been pnssilde to raise lh<' sum by 
mortgage instead of selling the hoiisi' ou'triglit, and 
matters of a like nature. There is not at present material 
on the file to enable us to decide this question, and we 

( 1 ) (1926) LD.K., 49 AIL. 149. (2) (1927) Sr, A.T,.,I., 967. 
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therefore remit the following issue to the lower appellate 
court : — 

“Was there no way in which the sum of Rs. 907 
could have been raised by the joint family except by 
the sale of the house in suit’ ’ ? 

It may be necessary, in order to reply to this ques- 
tion, to find out what the value of the house was in 1917, 
and if so, or if it is desirable for any other reason, the 
parties -will be allowed to adduce fresh evidence. 

The finding on this issue should be returned by 
October the 20th, and ten days thereafter will be allowed 
to the respondents for filing objections. 

Before Mr. Justice Sen and Mr. Justice 

RUKIA AND ANOTHER (DEFENDANTS) V. MEWA LAIj 
(Plaintiff).* 

•Civil Procedure Code, order XLI, rule 33 — Appeal— Jurisdic- 
tion — Competence of appellate court to (jive a decree in 

favour of a person not a party to the appeal before it. 

On the death of the plaintiff to a suit as next reversioner 
to set aside a mortgage made by a Hindu widow an applic-.a- 
tion for substitution was made by one M. alleged (o he the 
widow, and ML, alleged to be the son of the deceased plain- 
tiff. These persons were brought upon the record , and ii 
•decree was passed in favour of MIj upon the fnllowhig find- 
ings : — (1) that the original plaintiff was a collateral heir of 
the last male owner of tlie property claimed; (2) that M was 
his lawful wife; (3) that ML was M’s son Iry a former hus- 
band and not the son of the last male owruT, but !)y a caste 
■custom he was to be cioiinted as the natural son of the hist 
male owner; (4) that the mortgage in favour of f,he defendant 
was without legal necessity. 

On appeal by the mortgagee, the finding of tlie, trial 
•court as to the caste custom set up by ML was not sustained. 

*Pirst Appeal No. 451 of from a decree of Ka.slii Nath, Feetiini 

Additional Subordinate Judge of Cawnpore, dated the 26th of July, 1926. 
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M liad not appealed nor \v.i,~ mad,, n re.-pondeid • h„t 
"vT’f ^ p, i„, ,, .i.,.n.e’ 

o!-!ei XTj], nile ,,) the {‘ofi,. of { j., i| I’lo,., .ii,n\ 

Ildrl. file powers friven to a ronrf, hv order XU rule Tj 
vv,'re of a. very special natnr.., and >!,oiiM'h,. ,.x. rej,,.,]’ spari,',V 
iy: and ihe j, resent ease was not one wliid, .-allod p,,- ti,..ir nse 
The scope of order XU. rule rw. ..xplaincd. 
liirni.il (treat Meal era Hniiiraif <'innpami ili Sand 

,U, V. /Ufer 02 ,. dZ/orm yOo 

Lil .llumdu ( 4 ), Hunimn v. Atlonirn-i If n, ra! (;o. Uunlhi 
\. Gad;ell (fit, RutherUml v. lUithrri.frl m'. Ituthrrf.fr,! / 
hiehnrdmn ( 8 ), Mahomed Khahel Rlurad v. Lc.s' Tanneri,><! 

! If.! ..Oil I Jf-nl, » i ■ i liyy 


I'h-ifil V, Sffthni Arhe 


l.ip'iniaisr^ p.li and t'hnfkaHihiim 
no), referred to. 

Tills was an a|>|»>ai rolalino t., |,on,s,. .^itnatc in the 
t'il.v ol ( awnpore, wliich was vaiiiod at Rs. T.OlH). The 
house adniilfedly Iwdoneed to one f.shri Das. who died 
hytvino a widow. IMnsaininat Rdia-ini, and a dam-hier 
Mnsaintnaf IR.akni. The .lanplner. who «rm nmrried to 
OIK- (ihanhe, pre<ieeeased her moih,*r willioirl leaviip-’ any 
{;iiari!.e married .Musamm.ii SuKhia. who \vas 
niiplt.nhd .IS deli'iidant No. 1 in th,. suit as orininallv 
hroiiehl. Hhe dimj diirinp' the imudmey of the strit in 
file trial eonrt. 

Mtisaimiiaf, Bliaeni exeenfed a simple M!ort>-att(> ot 
fitp house in controversy in favour of Pehi I)i,ron the 
hth otoTune, 1031 . Bfie died on the 37fli of .\pril. 1924. 
One Olinkhey filed a .suit in fnnnd panprrh on the 3rdh of 
May. for recovery of faissession of the honsc' and 

eeriain niovahles on the allegation fh.at hi' w;is the revi'r- 
sioiiiirv heir ol Ishri Das, that the mortii2a;j:f' I'xi'cnled hv 
l^Iusammat Ithafi'ni was without lentil nocessitv; that up- 
nn her death Musainmat Hnkhia. the widow <if fU.arihe, 

if i 't r\ ....... 


<■■1 nsTii) 1 Q.n.n.. Rar,. 

la, fi'toi) *2 n,.. R7|^ 

'•■'t nwin A.r.. .iti; 
m P., T!.(. 

mm) I.L.E., m Mail. 


I'i' oai;', v; tr, R., vu, 
(I t , I'.u I j t.?,. IL, a) ,\ii 
tlii Il'tiw) ‘J Ch., IVW 
(Si 1 1 ')•.>:)) I. 

flOi m, .'tTI, 
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and Musammat Enkia, defendant No. 2, who was the 
daughter of one Bans, uncle of Ishri Das, had taken 
possession of the property unlawfully, as they were not Mewa 
the heirs of Ishri Das under the law of inheritance. 

The parties to the suit were Raidas chamars. 

Chokhey, the original plaintiff, died at a very early 
stage of the suit. On the 3rd of January, 1915, an 
application was presented by Musammat Mulia for self 
and as the next friend of Mewa Lai for substitution of 
names in place of Chokhey, in which it was stated that 
Mulia was the widow and Mewa Lai the son of the de- 
ceased. This application was opposed by Debi Din, who 
stated that Mewa Lai was not the son of Chokhey, but 
of one Khushali by Musammat Mulia and that Musam- 
mat Mulia was not married to Chokhey. The learned 
Subordinate Judge directed by his order, dated the .Blst 
of March, 1925, that both Musammat Mulia and Mewa 
Lai be substituted in place of Chokhey and that it was 
not necessary to decide at that stage if these two or either 
of them had a title to the property claimed. 

The application to sue in forma pauperis was grant- 
ed. The defendant Debi Din contested the suit on the 
ground that Chokhey was not the reversionary heir of 
Ishri Das; that Mulia was not his widow; that Mewa Lai 
was not the son of Chokhey but was a lamhera who came 
to live with Chokhey when he brought Musammat 
Mulia to his house, and that the mortgage was for legal 
necessity. 

The Subordinate Judge passed a decree in favour 
of Mewa Lai for the house. He dismissed the claim of 
Musammat Mulia, wHo submitted to the decree and pre- 
ferred no appeal. He disallowed the claim as to mov- 
ables. No appeal or cross-objection was filed by Mewa 
Lall as to the movables. 

5ad. 
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______ The Subordinate Judge recorded the following 

findings ; — (1) Chokhcj was a collateral of Tsliri Das and 
Mbwa -nTjjg entitled to inherit his property on tlie death of 
Mnsamniat Bhagni; (2) IMusannnat IMiilia was married 
to Chokhey in the “gaonahi" form of marriage which 
was valid according to the custom of the caste: (J) iMewa 
Lai was the son of Musamniat Mulia by Khushali, her 
former husband, but as he was l)rought to the house of 
Chokhey at the time of her rc-marriage he Iteeamo the 
son of Chokhey according to the custom of his caste; (4) 
the plaintiffs had failed to estaWish tlu* claim as to the 
movables; (5) the mortgage in favour of Dcbi Din was 
■without legal necessity. 

Del)i Din appealed. 

I)r. Kailas Nath Knijn and Munshi Amhikn Prasad, 
for tlie appellants. 

Pandit Uma Shaahir Pajpni and Balm Pniianath 
MulkCrji, for the respondents. 

After stating the facts as above, tlu^ judgenumt of 
the Court (Sen and Wf.ih, ,1J.) went on to discuss the 
evidence and arrived at the following findings : — 

We find on the evidence that the pedigree set up by 
the plaintiffs is proved and that Chokhey was fTie rever- 
sionary heir of Ishri Das on tlie date Avhen his widow 
Musammat Bhagni died. 

Tt is not necessary to make a dc'tailed n'vii-w cj the 
evidence relating to Musammat Mtdia’s marriage, with' 
Chokhey. The custom of widow rc-marriage is admitted 
by the defendant’s witnesses. Tt is also admitti'd that 
Musammat Mulia lived with Chokhey for a long number 
of years right up to the death of Cbnkbey. The plain- 
tiffs’ ■witnesses in proof of her inarriage with Chokhey 
have been believed by the court below and no suificient 
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reason Has been shown fo put a 'different view upon this 
evidence. 

[Their Lordships further found that there was no 
evidence that Mewa Lai had been adopted by Chokhey, 
nor was the alleged caste custom by which he was to be 
considered as a son of Chokhey’ s established. The 
judgement then continued : — '] No serious attempt has 
been made to impugn the finding of the court below that 
the mortgage made by Bhagni in favour of Debi Din 
appellant was without legal necessity. We hold that the 
view of the trial court on this point was undoubtedly 
correct. 

On the above findings, the appeal ought to succeed 
against Mewa Lai, and his suit claiming to be tlic legal 
representative of Chokhey, the original plaintiff, ought 
to be dismissed. 

It is argued, however, that although Musanimat 
Mulia did not file an appeal against the dismissal of her 
claim as the widow of Chokhey, this Court ought to pass 
a decree in her favour under order XLI, rule 33, of the 
Civil Procedure Code. Order XLI, rule 33, of the Code of 
Civil Procedure provides that “The appellate court shall 
have power to pass any decree and make any order which 
ought to have been passed or made and to pass or make 
such further or other decree or order as the case may re- 
quire, and this power may be exercised by the court not- ■ 
withstanding that the appeal is as to part only of the dec- 
ree and may be exercised in favour of all or any of the res- 
pondents or parties, although' such respondents or parties 
may not have filed any appeal or objection.” Tliere was 
no section in Act XIV of 1882 corresponding to order 
XLI, rule 33, of Act V of 1908. This rule has been copied, 
with a few alterations which are purely verbal, from 
the concluding portion of order LVIII, rule 4, of the 
Rules of the Supreme Court of Judicature in England. 
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The effect of the rule can, ilicrcforc, I'c illustralcd by 
cases in which tlic corrcsjioniiin;! jtart <if the hhif^lisli rule 
Mhwa has been applied Iw the ( uurt nl \ppi';'! in [•in-land {»rin 
Ireland. Though the di'cl.-ifuis of tliese ('ourfs do not 
bind us, we think we can use them to assist us in apply- 
ing rule 33. The first of these eases is Purnell v. Great 
Western Raihcaij Company (.1). That was an action 
for damages for negligence, in wliich one id the questions 
was wliether the persons wlio had caused injury to the 
plaintiff were acting as servants of tlie railway company 
or of Harris at tlie time when the accident happened. 
The jury found against the coni|iany and in favour of 
Harris. Tlie company then moved for a new trial and 
by order of tlie court served notice of nauion upon Harris. 
Tlie Queen’s Bench Divicion refuseil to grant a lu'w trial, 
and the conqiany appealed lit the ('ourt of Appeal; hut did 


till’" 


not serve notice on Harri--;. Tfie Court of .Appeal ordered 
service on Harris, ;ind, after hearing him, set aside* the 
verdict in ins favour, although the jdaintitT had not asked 
for a new fritil as against him and had .'illowed the time 
for doing so to elapse. 'Phis decision followed and .ap- 
plied the praetice, .at eonimon law in Ktigland before tlic 
Judicature Act that if one defendjint successfully applied 
for a new trial the court would grant a new trial against 
all the defendants. A similar course was taken by the 
Court of Appeal in Ireland in Sami ford v. Porter (2). 
Porter was Waine’s solicitor. Acting as such, he lind 
ni.nrked judgement against tlic jdainfiff and procccdi'd to 
levy execution. The jttdgi’iiu'nt w.as si‘t aside and the 
plaintiff then sued Porter am! AVainc for d.amagcs for 
illegal seijcure. At the trial the Judge who ])resided 
directed a verdict for Waine, and tlie jury found against 
Porter. Porter moved for a new trial and sc'rved notice 
of motion upon Waine. When the case enme Ixfforc the 

Coiirt of Appeal it held that there was a misdirection 
(l)a876) 1 Q.B.n., 686. (2) (1912) 3 Ir. E., 6S1. 
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in favour of Waine and that although the plaintiff had 

not asked for a nev? trial against him, the verdict in his 
favour should be set aside and a new trial should be 
ordered. In delivering judgement O’Connor, M. R., 
said : — “I hold that the justice of this case is that the 
defendant, Waine, who wrongfully obtained a verdict at 
the trial and was the sole author of a miscarriage of jus- 
tice to the serious prejudice of both the plaintiff and his 
co-defendant, should be remitted with them to the same 
position in which they were originally placed. In other 
words, both verdicts should be set aside and there should 
be a new trial between the plaintiff and botli the defen- 
dants.” All the members of tlie Court quoted iind ndied 
upon Purnell’s case. The difference between the two 
cases of course is that in PurneU’s case the action was 
against the defendants alternatively, whereas in the Irish 
case the defendants were sued as joint wrongdoers. 
The next case in order of time i.s that of AiUmicij-Gcncral 
V. Simpson (1), which was quoted by a Tull Bench of 
this Court in Rang am Lai v. Jliandu (2). That was a 
suit by the Attorney-General on behalf of the public for 
a declaration that the public was entitled to use a certain 
canal, which ran through the defendant’s lands and in 
which there were several locks belonging to tlie defendant. 
The trial court held that the public was entitled to use 
the canal without paying tolls, but that the defendant 
was not bound to maintain and work the locks. Tlie 
defendant appealed from the whole of the judgement ex- 
cept so much as declared that lie was not bound to main- 
tain and work the locks, ddie Court of Appeal varied the 
judgement by allowing the dei'endant reasonable, tolls on 
boats passing through the canal whem carrying merchan- 
'dise or other goods; but, although the plaintiff had not 
appealed from that part of the order which relieved the 

defendant of any obligation to maintain and work the 
(1) a901) 2 CL. 671. (2) (1911) I.L.R., 84 All., 82. 
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locks, the Court decliired that tin- di fcndant was 
Rokia bound to do so. dft'i.'ion was reversed 

Mkwa by the Housr of T.ords iindrr the name of 

Simpsan v. Attornnj-(lr}it nil (1), but liie jurisdiction of 
the Court of Appeal to alter part ol thf‘ jud/^eniont al- 
though no appeal against that part of it had lioen taken 
was not questioned in the Ifouse of Lonis. 1'he next case 
is Huntlij (Marrhionrsa nj^ v. (lashrU (2). in which a 
Judge of the King’s Bench Division slnick nut certain 
paragraphs from the plaintiff's writ on the ground that 
they were embarrassing and an abuse of tiif^ process of 
the court. Tiic plaintiff a])pealed, and the Court of Ap- 
peal struck out all tlie endorsements on the ^^■rit on tlic 
gnumd that the writ w'as an abuse of the jirocess of the 
court; but tliis was done without prejudice to the right 
of the plaintiff to bring a fresli suit. The last case is 
that of Rulherfnrd v. llulhrrfnrd (.T), affirmed by the 
Hou.se of Lords under the name of Ihifhrrfnrtl v. 
Rirhardsmt ft). That was a wife’s piditimi for divorce, 
which was granted by tlu' trial court. 'Fhe adultery al- 
leged and relied on at the trial was :uiu!tery tm a single 
occasion with a lady who had fddained leavf' to intervene. 
She. appealed and the Cottrt of .'Vpiteal was satisfied that 
in fact she had not committed adultery at all with’ the 
respondent. The respondent had imt ajipealed, being at 
the time confined during Ills Majesty’s ]d('asure as a 
criminal hmatic. The Court fff Appeal dinrted that the 
papers should he sent, to the King's Broetor, who ap- 
peared and contended before the Court of A])peal ibai the 
petition for divorce, should be dismissed on tlie ground 
that, since the Court of Appeal had found, lud merely 
that the evidence against the infervenor was inadetjuato, 
but that, as a matter of positive fact, she luid not eommii- 
ted adultery with the respondent, the respondent could 
not possibly Have committed adultery with her, and so 

a) (1904) A.C., 476. (2) (1906) 3 Ch,, 666. 

;(8) ;(i9a3) p., 144 . (4) aaas) a.c., 1 . 
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the decree nisi could not be upheld. The petition for 
divorce was accordingly dismissed and a decree for judi- 
cial separation was granted. The petitioner appealed to 
the House of Lords, but the decision of the Court of 
Appeal was affirmed. 

These cases appear to us to show three things. (1) 
That the jurisdiction conferred by order LVIII, rule 4, 
is undoubtedly very wide. (2) That the power (in the 
words of the rule) ‘ ‘to give any judgement or make any 
order, which ought to have been made” and to do so 
even when the appeal is only from part of the decision 
of the court below, or when all the parties to the original 
proceedings are not parties to the appeal, will be exer- 
cised in England or Ireland in cases where, as was said 
by the Attorney-General in the course of his argument 
in Rutherford v. Rutherford (1), -‘‘it is both logically 
and legally impossible’ ’ that the decision of the Court of 
Appeal can exist side by side wnth tliat part of the decree 
of the lower court from which there has not been an ap- 
peal, or where the result of the conclusions at which a 
Court of Appeal has arrived affect the legal rights of 
the parties to the appeal in such a way as to demand a 
more extensive re-adjustment of those rights than that 
for which any of them had asked. (3) The fact that 
since the passing of the Judicature Act there are so few^ 
reported cases in which the Court of Appeal in England 
or in Ireland has exercised the jririsdiction conferred on 
those Courts by that part of order LVIII, rule 4, with 
Mdiich w^e are concerned, shows that the jnri.sdietion is 
one which should be very sparingly exercised. We may 
add that the illustration to order XLI, rule 33, of the 
Code of Civil Procedure appears to be founded upon the 
decision of the English Court of Appeal in PurnelVs case 
already referred to. 

Order XLI, rule 33, of the Code of Civil Procedure 
empowers -the court of appeal to interfere witH a portion 

P), il922) p., 144. 
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of tlie decree passed by the primary conrf, aj^ainst which 
no appeal or cross-objection lias been jireferred, and is res- 
tricted to eases wliere, without di>tin'biiip tlu- jLtrounds 
upon wliich the jiid;^'enieni of the trial court proec'cds, the 
appellate court considers that tlii' decree should be, modi- 
fied in order to do justice to all the parties concerned, in- 
cluding such as have not set the law in motion. If the 
appellant has failed to appeal from a portion of the decree 
which was against him, or the respondent has not avail- 
ed himself of liis right to prefer a cross-ohj(>ction, the 
appellate court is enpiowcrcd to readjust the rights of the 
parties before it where the ends of justice call for such an 
adjustment. The powers conferred under this rule are 
very wide, but they are to be r<*sorfcd to with gri'at care 
and rir(‘ums]icction, and not tis a matter of course but 
only wdicre strotig grounds exist for the exercise of such 
powers. 

The word “jtarfies” in order 'XU, rule IIA, was not 
intmided to eonnote persons nther than those who had 
been arrayed as appellants or respondents in tbc' ap]ienr. 
We must keep in view the entire sebem(> of ordm- XTjT. 
We must also consider the significance of the word “par- 
ties” in order XLT, rule BO, of the Code of Civil Proce- 
dure. Where one of the co-plain tiff .s lias failed to appeal 
from the dismissal of his claim and tin* time alhnvcd hy 
the law of limitation for the presentation of the apjioal 
has expired, tlie necessary consfMpK'tice is that an import- 
ant substantive right has accrued in favmir of the defend- 
ant. Tlie unsnceessfui co-)ilainliif is not a party to 
the appeal wdiieb baa Ix'en pixTerred by the tinsncci'ssful 
'defendant against the succc'ssfiil rat-plaint iff. The deter- 
mination of bis riglit, title or intc'rest in the properly 
is not necessary for tlie grant of ])roper or adequate, relief 
to the parties actually before the iipfiellate court. The 
law of limitation has completely run out against him 
and the decree against him Has become final: He has 
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not paid the necessary court-fee for an appeal on his be- 

half. Tn view of all tliese circumstances it would be 

. . . 

extremely difficult to hold that the legislature could ever Mf,wa 
have intended to extend order XLI, rule 33, to a per- 
son so situated as the co-plaintiff who did not appeal. 

The latter rule evidently applied to cases \vhere no ade- 
quate relief could be granted to the appellant without 
allowing some consequential relief to tlie respondent even 
though the latter had not appealed or preferred a cross- 
objection. In Bangam Lai v. Jhandu (1), Eichards, 

C.J., remarked that the court in exercise of the po'vvcrs 
conferred by order XTiT, rule 33, should not lose sight 
of the other provisions of the Code of Civil Procedure 
itself, nor of the Court Fees Act, nor of the law of limita- 
tion. Ho further observed that “tlie object of order 
XLI, rule 33, was manifestly to enable the court to do 
complete justice between tlie parlies to the appeal.' 

Where, for example, it is essential in order to gi’ant 
relief to an appellant tliat some relief at the same time 
should be granted to the respondent, tlie court may grant 
relief to the latter, even though he lias not filed an appeal 
or preferred an objection.” The case of Mahomed 
Khaleel Shirazi v. Les Tanneries Lyonnaises (2), has 
been relied on by the appellant, but unfortunately it is 
not exactly in point. In that case, the plaintiff’s claim 
having been dismissed by the trial court, and the plain- 
tiff having submitted to the decree, the question arose 
w^hether the plaintiff wa.s entitled to ask the I^rivy Council 
to grant him certain relief against the successful defen- 
dant, under order XLI, rule 33, of the Code of Civil 
Procedure. It was held by the Judicial Committee that 
to give effect to the plaintiff’s contention would be practi- 
cally to allow an appeal to His Majesty in Council direct 
from the decree of the trial Judge and that order XLI, 
rule 33, of the Code of Civil Procedure was not intended 

a) aail) LL.B., 84 All., 82. (2) a926) I.L.B., 49 Mad., 435. 
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fu njijily su<-!t :iti npfit'al. In thr pn'si'nl rase the co- 
lilaintill' citiiii! him* .‘ijijK'ali'd to tliis Cunii dirrctly. Hiie 
failt’i! to do so. 'I'hi'n* is nolhiny iti urdi*r Xl.f, nde 33, 
to indicatf tlmt relict' muhi he granted to a {ktsoii who 
is iiol ht’fon* the court and wlio-i* riylits an* not the sub- 
jcct-uiiitter of iiii|uiry in llic* appt'al iind ulu»sc presence is 
not necessary for liu*. lina! settl('nie?it of any dispute bet- 
ween the parties wla.) are actually In'iore the court, and 
whrtse legal riglits would not be in atiy way aiTeeted by 
any decision at which we might tirrivc* after the lu'aring 
of this case. 

In Choel'aU)t<i(im ('hritti v. SretJiai Ache (I), the 
(pis'stion arose wlu'tlu'r the phiintilf was entitled to add 
as respoiideitls certaiti dctciidauts in the original suit 
against whom tlie elaim had been dismissed and no ap- 
])eal preferred. 'Fheir l,nrd*diips poinleti out that the 
appi'al against such resjioiidenis was prinid jiiric htirred 
liy limitafioti and tlie resjiondenla were entitled to hold 
tin* fleoree in their favour, which wtts tt wibstanlive riglit 
(tf a, v{‘ry valnahle t'haraeter, of which they should 
not lightly be deiirivcd. It conld not bo stiid that such 
respoiulents were “interested in the result of the appeal” 
within the meaning of tho.se words in order XLI, rule 20, 
of the Code of Civil Procedure. 

lilusammat Mulia, is not intereste<l in the result of 
this app('al i/;/d the di’ti'rminat ion of the rights of the 
conlOHtants acttially Iti'fore us. If she wc're to he. im- 
p]ead('d. the result would be that she could then put for- 
ward a claim in dirocti opposition to the* right of Dcbi 
Din on the one hand and to that of Mewa Idal, the so- 
called son and heir of Chokhey, deceased. Her claim 
agOtinst Debi Din having been dismissed, the lathw has, 
hy the finality of the de(u-ec, secured a very important 
substantive right against M’usammat Mulia, which ought 

a) (ran 96 A.L.,I., 871. 
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not to be lightly disturbed. Even on the assumption 

that the ivord “parties” is of sufficient amplitude to 
include a party to the original suit who has not appealed 
within the statutory period, the presence of Musammat 
Mulia in the court of appeal is not necessary to grant 
consequential relief to the plaintiff or the defendant now 
before the court. She is sought to be introduced, not 
with a view to grant relief to ilie parties now before the 
court; but with the object that the decree of the court 
below be reversed and discharged and a decree be substi- 
tuted in her favour against the defendant respondent. 

Musammat Mulia is not entitled to inalvc a grievance 
of the fact that she has been deprived of her rights to Ihe 
property of Chokhey which she undo\ibtedly has under 
the Hindu law. She deliberately came into court w’ith 
an untrue story, wdien, in Iier first n])plication for subsli- 
tution of names, she set up klewa Lai as the son of 
Chokhey. 'When she was forced to abandon that j>osi- 
tion she put forward the plea tliat, according to :i 
custom prevailing amongst the charnars, a step-son is 
entitled to succeed to the estate of the step-father. It is 
to be remembered that Musammat IMulia is not a pardah- 
nashin lady and is not hampeix'd by ihe disabilities pecu- 
liar to ladies of the pardah. Throughout the trial she 
acted as the guardian of her son Mewa La), and she 
pleaded tlie custom already refei’ivd to, whereby Mewa 
Lai and not she, w^as heir to the estate of Chokhey. 

She in fact does not appear to liave ever cared to 
fight for the property for herself, and the real object of 
her suit was to instal lier son ’Mewa Ijal in place of 
Ishri Das, to which he had not the shadorv of a claim. 

In view of all these circumstances, we do not think 
that we should be justif ed in passing a decree in favour 
of Musammat Mulia, even if it Avere lawfful to do so under 
order XLI, I’ule 33," of the Code of Civil Procedure. 
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We accordingly ailow iiic aiiprai. hi asidr !l,c ,h,e,ve 
ni fli(! ccjui’i iH'iovr and di ■ini- ilir j dniiii i;i nji Jj^ 
view of idle [;)(■! that iuiih idle jiarlie:: Imd inrl} . nn,riccr- 
cd iaisc e\id('iicc we direct ilia! liiey sht.iild heiM- their 
own cdisis Ijoih licre and hereintiire. 

Appeal allou'cdA 


FULL Bh’Xt'li:. 


Before Mr. JnHice Boy.s, Mr. .Imtirt IBcn' ami Mr. Juntia 


1 S »28 

25 . 


IN THE MATTER OF A VAKilj Oh’ AZAMO Al; II . ‘ 

■ Act ho. A'A'A'I /// of JU2<’i iUar ConiinL'i Jc/i. ,sT/ttn,x 2, 8, 
Bf'lers PaicHi, i^erlun, 8 Vah}! iJlwipUn- 

iirif tir.linii oj llitfli (Jatirl --Procedure. 

Afi ami Inuii June i. 1928. thr jtincnimv liy widcii an 
advwai,. ,-,.(,1 1m. rail,', I u]kiii i„ aii:.vv,-! I.ir iniiu-dn.lm-l m,. 
vcrm‘.i l,y serduiMd.-iiid i!i,. foll.AMii" ar.'iiun-, of il„. Mar (,'mm- 
ciLs Aft. ,192ii. To j.rofffd inidfi- .‘fftiuii 10. ih,. |li,.h Court 
IS re,,i,inid by sidwH-ftinn (2) of ihal .H.fOun. if it ,{o,..s itol 
suiiniiarily reject the coiiiplaint. eiliier t,, refer iiie ease for 
inquiry to the Bar Council, or after coimultaiiou uilh the 
itar Comicil, to refer it to the Comi of a Oisfriet dmiye. Simi- 
lar powers of reference are given wlunv th,. Comf. inst,.nd of 
acting on a complaint, acts on its own mol ion. R„, . i„ 
event, it i.s nec6.s.sary for the ease to b,. ciila.r relVircd to live 
Bar Council, or at any rate for Ilic Bar Council in he coiiHuIied. 

IXifS WiiH a reforcnco imder <!io fa-gal Vradiiiom.rs 
Aef. 'rite fitek of the case, .so f:ir as (!ioy an* n.a.fssary 
for the prirposes of this report, appt'ar from iho judge- 
motit of the Conrl. 

llie Government Advoc.nj,e, (Mr. U. S\ Bnjpai,) for 
the Crown. ’ 

Tlte applicant appeared in per.son. 


^Miscellaneous Cas® No. 552 of 1928 . 
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Boys, Weir and King, JJ. : — In this case what „ 
purported on the face of it to be a notice to Madho Prasad 
Khanna, Vakil, of Azamgarh, was issued from this Court * 
purporting to call on him to show cause why he should 
not be dealt with under the Legal Practitioners Act in 
that he was guilty of professional misconduct in respect 
of certain facts which were then set out. The notice was 
dated 13th of June, 1928. 

The reference to the Legal Practitioners Act, while 
it is an error, is not an error of any material importance. 
The Court, apart from another objection that has l)een 
taken, would have had power to deal with Madho Prasad 
Khanna under section 8 of the Letters Patent. 

Another objection has, however, been taken whicli 
goes to the root of the matter. Tlie Bar Councils Act, 
XXXVITI of 1926, received the assent of the Governor- 
G'eneral on the 9th of September, 1926. By section 1, 
sub-section (3) it was provided that section 1 and sec- 
tions 2, 17, 18 and 19 should come into force at once; 
while the rest of the Act, or any portion thereof, sliould 
come into force in respect of any High Court upon such 
date as the Governor-General-in-Gouncil might by noti- 
fication in the Gazette of India determine. By the noti- 
fication published in the Government of hrdia Gazette, 
Part I, page 400, dated April 7, 1928. the Governor- 
General in Council notified the 1st of June, 1928, as 
the date on which the rest of the Act was to come into 
force for the purposes of this High Court. By that noti- 
fication, then, section 8 came into force as and from the 
1st of June, 1928, and the roll required by section 8, sub- 
section (2), was prepared, and persons entered on tliat 
roll, whatever may have been their status before, became 
advocates of the Court by virtue o fsection 2, clause (a). 
By section 19, sub-section (2) of the Act, which actually 
earns into force by virtue of its own provisions at the 
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same time as section 8, thmigli it is declared by section 
1, snb-section (‘2), that it sliould I'tiine into force at once, 
the provisions of the Letters Patent in so far as they 
iniiy conflict with the |in)vi>ions nf tlie Act were ai)ro- 
gated anfi tlie new in’oeednre detailed in section in of Act 
XXXVIII of 192fi came into force. 

The result is that as and from the 1st of June, 19*28, 
tlie procedure by which an advocate can be called upon 
to answer for misconduct is governed by section 10 and 
the following sections. To proceed under section 10, 
the High Court is required by sub-section i21 of that sec- 
tion, if it does not summarily reject th(' complaint, either 
to refer the ease tor iiKtnirv itt tlie Par Pnuncil, or after 
consultation with tlie Bar Council to refer it to the court 
of a District Judge. Rimilar poAver.s of reference are 
given where the Court instead nf aefing on a <'imi|ilnint 
acts on its own motion. But in I'ithcr even! it is neces- 
sary for the case to he eitlier referrf'd In the Bar Counci! 
or at any rnfe for the Bar Council to he consulted. 

It appears, therefore, tliaf this Court is not at present 
at any rale properly sei.sed of thi> eas(' and has no jurisdic- 
tion to proceed ivith it. Wm tlu'reforc. refrain from 
.saying anything further than that the Court is not pro- 
perly seised of the case and that the notice issued to 
Madho Prasad Khanna to show* cause is. ns framed, 
ultra vires and a nullity. Tt will he for the High Court 
to decide whether further aclifui should he taken under 
section 10 of the Bar Councils .Act. 1020. 
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Fl’LL BENCH. 


Before Mr. Justice Sulaiman, Actinri Chief Justice, 

Mr. Justice Mukerji and Mr. Justice Boys. 

EAM GOPAL (Plaintiff) v . TULSHI RAM and anothee i^os 

(Defendants).* 

Compromise — Family arrangement — Is not an exchange, and 
may be oral — Petition signed by claimants in mutation 
proceedings — Wayit of registration, effect of — Act No. 

XVI of 1908 {Indian Registration Act), sections 17, 49 — 

Act No. I of 1872 (Indian Evidence Act), section 91 — 

“Part performance” , doctrine of — Hoio far applicable to 
India. 

Where an application for mutation of names was con- 
tested and then all the parties, by a joint application, stated 
that they had arrived at a compromise and asked for mutation 
to be made in the names of the several parlies in certain 
shares, and order was made and possession was taken by the 
parties accordingly, and shortly thereafter the original ap- 
plicant sued to recover the whole property against the other 
parties, who set up the compromise as a bar: Held , — 

In the usual type of family arrangement, unless any item 
of property which is admitted by all the parties to belong 
to one of them is allotted to another, there is no “exchange” 
or other transfer of ownership. A binding family arrange- 
ment of this type can be made orally, and if made orally, no 
question of registration arises. 

If such arrangement is followed by a writing contjiining 
reference to it, then the question is whether thereby the 
terms of the arrangement have been “ reduced to the form 
of a document ”, i.e. formally recorded in a document with 
the purpose that they should be evidenced by that document, 
and that is a question of fact in each case to be determined 
upon a consideration of the nature and phraseology of the 
writing and the circumstances in which and the purpose with 
which it was written. 

^Second Appeal No. 1427 of 1925, from a decree of V. E. G*. Hussey, 

District Judge of Meerut, dated the 8th of May, 1925, confirming a decree 
of Mohammad Aqib Nornani, Munsif of Meerut* dated the Srd of February, 
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If such arrangement was in fact “ reduced to the form 
of a document registration iwhen Uit* \alue is its. JtH) or 
upwards) is necessary by section 17 id the isiration Act, 
and the absence of registration makes the doiannent inad- 
inissihle in evidence, under section 4t) of the Ihgistration Act, 
in proof of tlie arrangernent . inul under seetion tU of the 
Evidence Act no other proof tliereof can be* given. 

If the terms 'U"ere not “ reduced to t^he form of a docu- 
ment ” registration was not neces>ary. rvmi though the value 
is Rs. 100 or upwards; and whik^ tlu* writing (*annut he used 
as a doeunient of title, it can be used as a pit*<‘e of evidence 
for what it may be worth, e.g. . as corroborative of other evi- 
dence or as an admission of tlie tiimsactioii or as showing or 
axpiaining conduct. 

Where it has been found that is no legally l)inding 

oral family arrangement, or that the arrangiuuenl , thougli re- 
duced to writing with flic intenlion that flu* document should 
he the document of title, cannot }«c proved for want of re- 
gistratirin, and wltere no riucstion of te^toppel aristas, the mer<" 
facts that r^uta^^ion has taken |dacc nm\ tlial iKisscssirui lias 
liecn taken cannot remedy, !iy virtue* of wliat is known to 
Englifdi law as ilu* doctrine of |H*rhirni:irtce’\ the ab*- 

sence of regisirataon, 

Tlie positive rules of law, ctuuaineil, fiC' example, in the 
Tninsfer of Property Act, cannol he overridon by the dcxdrine 
of part performance, which is an eqnitahle rinctrint> which 
arose in connection with the English Statute of h'rauils. 


V. Lamllm (1), ItaHi Meim Kuiear v. Eani Hidas 
Kmmr (2), Khunni Lai v. Gohind Kridina fBR lliran Uihi 
VC Sohmt Bihi (4), Choklu^y Sifujh v. dn/c Eiufjh (d>}, MaddL 
son V, Alderson CB), tHahunaf^ir>/jnni}^ v. Maslndlah Khnn 
(7), Mtdraj KhMau v* Vishwatiafh Prahhuram (HE Matanj 
Hlme (kdi v, Maung Inn (0) anrl Arsrrulvraf)iv v. I^rrrm (lO), 
referred to. Mahomed Musa v. Aghore Kumar Ganguli (ll) 
distinguished, Kunti v. Oajraj Tiirnri (12), not ap{iroved. 


( I ) mm) 15 Moo. p.c„ mi 
(S) (1911) LX.f.K., tm All, nm, 

(5) (nw TJj.B., Bl All, 7a. 

{7} mm T.L.B., 40 All, 167. 
m (11916) 44 C&!.. 542. 

(II) (1914) I.L.B., m Cal, 801. 


m (1674) lai, 1 T.A., 157. 

t4) noii) IS c, w. N., m 

(0) mm S App. Crh., 407. 

m 091*2) l.L.B., a? horn., ms. 

at)) ( 192 B) A.C., 17H. 

(12) (1924) I.L.R., 46 All. 84?, 
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The facts of the case are fully set forth in the judg- 
ment of the Court. 

Babu Piari Lai Banerii, for the appellant. 

Munshi Ram Nama Prasad,, for the respondents. 


Ram Oopal 

TtriiSHT 

Ram. 


SiJLAiMAN, A. C. J., Mukerji and Boys, JJ. : — 
This case has been referred to this Full Bench for deter- 
mination of certain questions relating to the law gov- 
erning “family arrangements’’. On the death of one 
Nathua in the first quarter of the year 19*24, an appli- 
cation for mutation was made by Bam (lopal, the pre- 
sent plaintiff appellant, first cousin of Nathua. On 
the 31st of March, 1924, objections were filed by Tulshi 
Earn, Munshi Lai and Dull Chand, grandsons of Barn 
Gopal’s great-uncles. Their objection took the foi*in 
of an allegation that Barn GopaTs I’atlier liad been 
adopted into another branch of the family and Bam 
Gopal had, therefore, lost all right to succeed to 
Nathua’s property. On the 24th of April, 1924, Bam 
Gopal and the three objectors, by a joint application, 
stated that they had arrived at a compromise and asked 
for mutation to be made in Bam Gopal’s name as to 
one-third, in the names of Tulshi Bam and Munshi Lai 
as to one-third, and in the naine of Dull Chand as to tire 
remaining one-third, and on the 3rd of Alay, 1924, order 
was made accordingly. On the 6th of August, 1924, Bam 
Gopal filed a suit against Tulshi Bam, Munshi Lai and 
Duli Chand, defendants Nos. 1, 2 and 8 respectively, 
claiming the whole property. Duli Chand did not con- 
test the suit but supported the plaintiff’s claim. Munshi 
Lai, defendant No. 2, also put in no appearance, l>ut ap- 
parently left his brother Tulshi Bam, defendant No. 1, 
to contest the suit. Bara Gopal’s father’s adoption was 
again pleaded but was held by both the lower courts not 
to have been established. Both courts, however, held 
that there had been a family arrangement which was 
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loSt binding, and, therefon’, whi)p a di'crpc \var^ passed in 
: — favour of the plaintiff as regards ilie one-third of Dnli 

m ijOTAh , , , t . ..... 

f. Chniia, the suit was clisonsstil ;i> n/ganh. the one-third 

iom."' wliiclt had been allotted to d’nlshi Itani and Miinshi Lai. 
The appeal to this (knirt e;inte before a Single -ludge, 
who referred it to a Division fteiudi and that Meneh has 


referred to this Full Bench the three following ques- 
tions ; — 


“(1) Whether in India, where the Tran.-fer of Pro- 
perty Act is in force, a family arrangi rnent dealing with 
immovable jiroperty of tlie value of .l\s. KHI and upwards 
can be effected bv an oral ermtraet V 

(2) If the oral contract be followed liy a joint jicti- 
tioii in a mutation court, contaiiiiiig the lerm.s of flic 
settlement, in the sha{>e of a reque;-f to the enurf to re- 
cord the names of flie parfies in a ])ar(i<’ular manner, 
whether that pefifion, being an imn'gisfercd tiocunieni. 
may be treated as subslanii^e midenee of the terms of 


the .seitlomcnt? 


(d) If mutation of names takes }d;ice in tc'rms, of (he 
joint petition and possession is taken nndi'r it , whetlis'r, 
before the possession of the defendant has lasted for the 
space of 12 years, the rightful nwmer i.'^ precluded from 
elaiming the property to \^’hich be i-^ entitled, it being 
assumed that no question of <''toppel In eonduct arises 
against him?’’* 

(This third question we havt' re-drafied in the form ' 
set out by us later at tiie place where amnver if.) 

The answer to llu' firnt (jursliou dcpmids upon 
whether a family arrangement may Ik* sai<l to constitute 
a. transfer of property witliin the ui(>aning of ih(‘ M'rans- 
fer of Property At',t. Bection tl of the Transfer of Pro- 
perty Act lays down that a transfer of property may hr 
made without writing in (wery case in which a writing 
is not expressly required by huv. only form of 

transfer dealt wdth in the Transfer of Ih'operty Act, 
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within the limits of which it can be suggested that a 
family arrangement comes, is transfer by exchange. ^Goi’al 
S ection 118 of the Transfer of Property Act says Ttoshi 
.W hen two persons mutually transfer the ownership 
of one thing for the ownership of another, neither thing 
nor both things being money only, the transaction is 
called an exchange.” We have, therefore, to determine 
whether by a family arrangement dealing with immov- 
able property there is any transfer of the ownership in 
certain property for the ownership of certain other pro- 
perty. It is only necessary to mention some of the cases 
on this point to which we have been referred. In Trigge 
V. Lavallee (1), it was said that a compromise ” is an 
agreement to put an end to disjuites and to terminate 
or avoid litigation, and in such cases the consideration 
which each party receives is the settlement of the dis- 
pute; the real consideration is not the sacrifice of a right 
but the abandonment of a claim.” In Rani Mewa 
Kuwar v. Rani Hulas Kuwar (2) it was said: — ” The 
compromise is based on the assumption that there wasl 
an antecedent title of some kind in the parties and the 
agreement acknowledges and defines what that title is.” 

We may pause here to note that this definition of 
the basis of a compromise only of course covers cases in 
which the title to all the property covered by the family 
arrangement was in doubt. Where any property, in 
regard to which there w^as no doubt as between the par- 
ties that its ownership rested in one of the parties, 
is brought wdthin the scope of the family arrangement 
and is allotted to one of the other parties it may be that 
qua that property there would be a transfer of owner- 
ship. But no such consideration arises in the present 
case. In Khunni Lai v. Gohind Krishna (3), their Lord- 
ships said, at p. 367 :: — ” Each one relinquishing all 

(1) (1682) 16 Moo. P.C., 270 (292). (2) (1871) L.E., 1 I.A., 157. 

(3) (1911) 33 All., 856, 
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I'l clnim in respect of all jiroperty in dispute other than 

Ram ^(’inr.Ai falling to liis share, and reeogniy.ing the right of the 
Tri,Kni others as tliey had {U'eviiardy asserted it ttA tlie portion 
allotted to them respertively. It was in thi.s light, rather 
than as conferring a new distinct title on each oth('r. that 
the parties themselve.s seem to liave regarderi the ar- 
rangement ” ; And their Tairdshijw again re-assmied 
the proposition which we lia\e just qinded from Eani 
Meu'ci Kumar v. Rani Hulas Kumar. In Hirau Bihi 
V. Rohan Bihi (1) their Lordships said “A eoinpro- 
mise of this eharacter is in no sense of the word an ali- 
enation l)y a limited o\A?ier of the family property, but 
is a hamily settlement in which each party talo's a share 
of the family property l>y virtue of the iiuii'peudenl title 
whicli is, to tliat extent and hv way of compromise, ad- 
p • mitted hy the other parties.” 

These prononncemcnls of their Lnrdshij*. of the 
Ih'ivy (VtutK’il are sufticierdly clear to piif it heyond 
doubt that in the tisual tyfic of family arrangement in 
whieli there is no ipu'slion of any jiroporty. the* admitted 
title to which rests in (uie of tlie parties. Indiig transfer- 
red to one of the. other parties, there is im traiisIVr of 
ownership snch as is necessary to bring the transaction 
with in the definition of “exchange” in section 118 of the 
Transfer of Property Act. 

! We hold, therefore, tliat a lu'nding family arrange- 

‘ nient of this type may be made orally. 

While, however, this is the law, the extreme un- 
desirability, except in tlie most simple eases, of leaving 
such an arningement to lie founded on an oral agnamient 
is manifest. Cogent evidence of sue.h an oral agreimient 
would obviously he necessary and an\' party who is in- 
terested in such an agreement being uphdd and yet does 
not insist upon a. written instrumenl, duly rt'gistercd 

(1) (1014) 18 G.W. N., 939. 
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where the value is Bs. 100 or upwards, clearly omits to 

do so at his peril. ^ Gf*™- 

The second question states a particular case, one of 
a type of very frequent occurrence in one form or an- 
other. We thought it desirable, therefore, to consider 
the question in a wider aspect. Having determined that 
a binding family arrangement may be made by a purely 
oral agreement, we will next consider if the whole or 
part of the terms of an arrangement, dealing with pro- 
perty of the value of Bs. 100 or upw^ards, i.s found tc>* .. 
have been put into writing in one form or nnother, but 
the writing has not been registered, is the writing ad; 
missible in evidence, and, if so, for what purposes, and 
to what extent if at all is the arrangement l)inding? ' ' ' 

We have been referred to a number of cases, but , , . ^ 

most of them, as is inevitable, deal with a particular set *. •' ;; 

of facts, much as does the particular second question 
referred to us. As we are, however, of opinion that there ; 

is nothing in those cases which conflicts with our view r 

of the law as appearing in section 91 of tlie Evidence 
Act and sections 17 and 49 of the Begistration Act, we 
do not think it necessary to refer particularly to those 
cases. 

Section 91 of the Evidence Act declares that “w'hen 

the terms of a contract have been reduced to 

the form of a document no evidence .shall be 

given in proof of the terms of siicli contract 

except the document itself ” 

The questions arise here : ( l )^)oes tlie a rrangement 
amount to a contract? (2) Was tlie matter ‘‘reduced to 
the form of a document”? If it was a contract and its 
terms were reduced to the form of a document, then, 
where the value of the subject-matter w'as Bs. 100 or 
upwards, by section 17 of the Begistration Act registra- 
tion was compulsory. 
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By section 49 of thi' Bef^istnition Act no docimient 

required l)y section 17 to he rcfiistered shall, unless it 
'nwi lias heen registered, affect any iiniiio\ahii‘ itroperty eom- 
prised thendn, or be reeei\ed as evidenee of any 
transaction alTecting sucli proprriy. 

That a family arrangement is based on eontract we 
have no doubt. It may be, and no doiilij i'. a transac- 
tion to which certain considerations apply which do not 
apply to many other contracts, but it is an agreement on- 
fta'ceable In* law and is iherd’ore at least a cftnfract. 

'Whether the terms have been ‘'rcdiiced to the form 
of a document” is a qnestion of fact in eacli ca-e to be 
determined njion a consideration of tlie nature and 
phraseology of the writing and tlie circumsttinces in 
whicli and the puritosc witit wliieh it was written. For 
in Stance- 

Cat If the terms were merely (pioiod in a letter by 
one party to a friend, this would not constitute a ” re- 
duction in the form of a document ”, a phrase which 
connotes flic idc*a that the oral agreemmd is licing fonn- 
iilly recorded in a document with the intention that it 
should be evidenced by that document. 

(h) If the oral arrangement is followed immediate- 
ly, or after an interval (shorter or longer), Ity a jictition 
in court, containing a reference to the arrangement 
(either a mere reference to the fact of there h.'n ing been 
an arrangemenf . or a partial or complete setting out of 
the terms, with or without a dtadaratioii of an acceptance 
of and intemion In be bound by those Icrmst, Mhi (pies- 
tion whether tlie reference w’as nnu’cly bw tlic jmrposi' 
of informing the court or was dictated by a desire to 
make formal record of the arrangement to !«' evideneid 
hy the document will have to he didermira'd on the facts 
of each case. 

We emphatically refuse to suggest the weight to ho 
attached to any particular fact. In one ('ase it may he 
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that a statement in such a petition as that we have men- 
tioned in the second instance that Ave have given, to the ^ Gor.«, 
effect that the parties have agreed or do agree to he hound 'i-n >hi 

the terms set out, may apear conclusive as indica- 
ting their intention that that petition should constitute 
the formal record of the arrangement. In another case 
it may be that there is independent evidence proving be- 
yond doubt the express intention of the parties that sub- 
sequent to that document there should be executed a 
formal instrument which the parties vdll duly register, 
w^hich would show that no final settlement had been ar- 
rived at. The value in either case to be attributed to the 
particular statement may be wholly different. It will 
be for the court to consider all the facts, striking and im- 
portant or otherwise, and to allot tliem their due weight. 

If, after weighing all tlie facts, the court luis ar- 
rived at the conclusion that the terms of the arrangc'- 
ment were not “ reduced to the form of ti document ” 
for the purpose of recording the arrangement, then re- 
gistration would be unnecessary, the document not pur- 
porting to declare, etc., any title. It would not, there- 
fore, by virtue of section 49 of the Eegistration Act, be 
rendered inadmissible in evidence. 

But, ex hypothesi, not being a document of title 
it cannot be used as a document of title; it can only be 
used as a piece of evidence, e.g., as corroborative of 
other evidence or a^s an admission of tlie transaction or 
as showing or explaining conduct. As to the worth of 
such a document in evidence Ave need only say that it is 
for the court to determine its worth; but, in vieAV of tlic 
absence of a formal registered instrument Avbere the cir- 
cumstances are such that a formal instrument might be 
expected, the admission of the transaction or the con- 
duct evidenced by the document may, in the absence of 
other evidence, be quite inadequate by itself to prove 
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tliat tlie partieB had coiik* to a final arranpoiiirnt intend- 
Ram gowi, pfi fp Pp hindino' on tlu’rn. 

Tn^in If if has Item found that tlif’ arranf^t’infnt was ro- 

diicod Id the form of a dofiiinciit for fho piirpttst' of fonn- 
allv recording the arrangement, and. fhougdt the value 
is of Es. 100 or upwards it was not registered, tlie ab- 
sence of registration makes the dnenment inadmissible 
in evidence and is fat;d lo ju'oof t.f the arrangement in- 
dicated in the document. 

Thf Ihird (iiKHtifin which wa^- formulated as set out 
at the beginning of this judgement may. in tile light of 

the answers already given, lie re -tatid thus “Where 

it has been found that there is no leg.ally binding oral 
family arrangement, or that the arrangement, though 
reduced to writing with the intention tlial tiic document 
sboidd he tin' doeiimeiit of title, eannot ht* jjroved for 
want of registration, and where no (|uesfion of estoppel 
arises, I'an the mere facts that mutation has taken place 
and that jiossession has iH'en t.-iken remedy, hy virtue 
of what is know to Fmgliali law a.s the doctrine of 
‘parf performanei*’, the idiseiiee of registration*’? 

We have to assmue for the purpose of answering 
this (piestion that there is no valid family arrangennmf 
which binds the parties and no legal title in law vests 
without a registered doeimient. and under whieh posses- 
simi has lieen taken: for we have held above that, fo 
(‘{T<’et a family arrangement, under tin* preseni law pre- 
vailing in India, if is not necessary to I'Neeutt' a formal 
doemnent. Where tiie f.amily arrangement has been 
acted upon, by the parties taking possessifin in pursn- 
nnee of it, the question formulated in (piestion Mo. •? will 
never arise. The, pos.sea.sion, in that, ease, of a party 
w'ould be lawful and no question of “tlu' rightful owner’* 
will ever arise. The <jue.sli()n, therefore, pre-supp<^ses 
that there is no valid compromise or family arrangement 
binding on the parties, and yet, by mutual agreement, 
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the parties have taken possession and, after the party 
who is not legally entitled to the property has been in b<.m (J(»>ai, 
possession for some time, tlie rightful owner brings a 'rmsHi 
suit for possession, there being nothing in the whole 
transaction to estop him from maintaining the suit. 

The answer to such a question can only be in the nega- 
tive. 

The present case is very similar to the case of 
Ghokhey Singh v. Jote Singh (1). In that case, on the 
decease of a Hindu, his brotlier and the sons of another 
brother who predeceased the deceased made a joint ap- 
plication to the revenue court in tlie following language ; 

— “Jote Singh, own !)rother of the (hx-eased, is in pos- 
session of half of the hnqiat of the deceased, and 
Ghokhey Singh and'Gajraj Singh in equal shares, after 
deducting the jeihand right of Chokhey Singh at the 
rate of 4 per cent., are in possession of the other half 
of his share. 4''h(>r(‘ is no other legal heir except the 
deponents. TIk^ mutation in respeet of the deceased’s 
share in all the villages should be allowed and nobody 
has any objection thereto Tlie courts in India and 
the Privy Council found as a fact tliat, in spite of this 
application in the revenue court, there was no evidence 
which would indicate that there was a compromise be- 
tween the parties. The application stated that the 
parties, the brother on the one hand and tlie nephews 
on the other, were in possession of the property in equal 
shares (except a small share given to tlie, uncle by way 
of jethansi), that tliey wctc the only heirs of the deceased 
and that the property should lie recordexl accordingly. 

Their Lordships said that this mutation of names, by 
itself, conferred no proprietary title. In the opinion of 
their Lordships there was no bar to the plaintijfP's suc- 
cess and the plaintiff did succeed. Tt is noteworthy that 
the defendants had set up several pleas to defeat the 

0) (1908) I.L.B., 31 All., 78, 
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plain tiif’s title. They wen’ all iiAfjnirecl into and were 
;ill flecided against the defendnnis. 

The principle to he dednccd from the case of 
Cfukhi'ji Singh is that when- lliere is no binding agree- 
ment iicknow'ledging tith-, llu- mere fafi that the con- 
ii'iidiiig partic.s agreed to diviile the prnitfrly in certain 
shares, for a time, did not pivchuie the riglitfiil owner 
from claiming what was In's dno, in a coiiri r»f justice. 
The only bar that might arise against the rigid fnl owner 
would be one of 12 ycnr.s’ adverse possession. Ex hypo- 
diet;, there is no such liar in the quest inn wo have to 
,an -swer. As .alrondy indicated, onr answer therefore 
.should he in the negative. In the- ooursn of the argu- 
Tiieiit , the doctrine of part perforiiiance wns relied upon 
as king an efTer-tive answer In thi' plainiitfs ch-tirn and 
wtA proceed to disenss tlie same. 

'‘Fite doctrine is souglii to lie iifiplied in this way. 
It is said that if thert* lie no valid ooi(i|ir<iiiiiKe proved, 
tlin [MW’eeding anionnls to ihi:- th.-il the rightful owner 
agrees firally th:it a part of his jcrof ieriy should go to 
llu Millier party, am! althongh a deed of tr.’Uisfer in writ- 
iiigl .'Rid registered would lie ueceshary, the defect is 
cured by the fact tliat possession is trike n under the oral 
riintract. 

TTliG doctrine of part perfoniinncc is a doctrine of 
equity, evolved in England under the hillmving cironm- 
stauces. Tn the year ir»77, the Ktiif uft- of Frauds was 
pafSHCcl in the following language: " f^eriism 1. ISlo 
.nci-ion shall he hrouglit wlierehy to eliarge any cxi-ciitor 
or administrator upion any speeial |>niitiiso, to ari.swer 
dartiagna out of his own estate, or wheredw to charge 
tb'B defendant upon any speeial promise to answer for 
tEe debt, default, or miscarriage of nnuther person, or 
to charge any person upon any ngreenumt mn'de in con- 
sideration of marringe, or npiw any enmiract or sale of 
laads, tenements or hereditaments, or any interest in 
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or concerning them, or upon any agreement that is not ^ 

to be performed within the space of one year from the 
making thereof, unless the agreement upon which sucli 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith or some other person thereunto 
by him lawfully authorized 

It will be noticed that this law did not nullify the 
contract. The contract held good. The only obstacle 
that was created in the way of the parties to the con- 
tract relating to land and other contracts Avas that the 
contract could not be enforced in a court of justice. 

Anson in his Law of Contract (Sixteenth Edition, 19-28') 
at pp. 88 and 89 says : — “It remains to consider what 
is the position of parties who have entered into a con- 
tract specified in section 4 (Statute of Frauds), but have 
not complied with the provisions of the section. Such 
a contract is neither void nor voidable, but it cannot be 
enforced by action because it is incapable of proof.” 

The result of this enactment was that perfectly 
good contracts under which parties had taken possession 
could not be enforced in laAv. The courts of equity 
sought out means to relieve this difficulty, on the theory 
that a statute to guard against fraud should not be al- 
lowed to so operate as to encourage fraud. On this 
theory, the courts of equity held themseh-es justified in 
taking up the following position. They said : “ Very 
well, we cannot look into the contract for w%ant of a 
written document, Hut there is no bar to a party prov- 
ing the fact that possession has been taken or something 
else has been done in pursuance of the contract which 
is not in writing. We shall allow a party to show how 
possession came to He changed, and, in doing so, the 
original contract will be discovered. ” 

That this was the view taken of what was termed 
‘•“part performance” will he abundantly clear from the 
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judgement in Mnddis 


ion \. Udirsioi (|,>. i-Ivt-n 


................ fiVt*n m 

^ inigLtnd, i!ib ducfrine ol jiiir! fM>rturjii;i!HT \\;i> aeijuie.sc- 
in wifli gnMi nducdanr.-. In tiir ,|,jut(-d above' 
{>'»■<) Ib.Ai K-DPKN. at p. 4,-',). nuiarkMi ibat tbr result 
nf the intr.MiiK-liou nf ib.' dnririiir nt part ihtI., nuance 
lias lM>en the addition nf tla- follouing ivnrds to the 
statute, viz.. '• or imhvs po.ssession of bind .>hall be given 
and accepted. His I.orddiip o iiiarkc’d tliat if the 
niatti'i had Iteen re.s- intc‘jm he umili] hav(’ refused to 
interpolate those words. Imt that tlw matter was not 
such; and he added If it was originally an error, 

it is now, I think, connuunh’ error and so makes the 
law.” 


It is not necessary, to tmib'ivtand (he Kiiuli.sli doc- 
trine of part performance elearl>. (n qnoie further eases 
d.'cided in England on the point. 'Phe principal 
lion which we have tr. m.swer i:- whether (his .io.drine 
ulneh t- jtecuhnr to Eit;di«!i law. can lie introdiir-ed in 
nirli;{,. !iavin»,( ri'iJMnl Im laws. 


I he ease (d Muhtmn d \}n<>i Ig/oo’c Kumnr 

(langnli {*2) Iuib been very often relied on (o shou^ that 
their Lordships of the Privy Comudl ^vere prepared to 
extend this doctrine to Indi.a. There .'an he no donht 
thfit their Lordships, in the eoitrse of the decision of tlu* 
cast', did mention this doctrine .and did say th.at they 
did not think that there was .anything (dther in the law 
of India or England ineonsistenf with the .loelritn* laid 
down in the ease of Maddisim v, Ahlrmot ipiofed .ahovf* 
Ihit tlieir Lordships did not de.dd.* the «*a«e on the ground 
of_ part performnnee, and must he undersioofl to have 
laid down that where writing is necesstiry for the pur- 
pose of proving a contract in ,a court of liiw, the def(>ct 
of Its aksence may be enred if tliat eontraef ha.s been 
acted upon, provided the validity of the contract itself 

a) (1888) Ij.E., 8 App. Cai„ 467. ( 2 ) t.L.K., 42 Cal., 801 
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did not depend 

on the w'riting. That 

case 

is as 

1928 

follows : — 




Ram Gopal 

p. 





Tulshi 

Before the 

Transfer of Property Act 

came 

into 

Ram 

force, a certain 

mortgagee and mortgagor 

agreed 

that 



the mortgage should be extinguished and the mortgagee 
should become the owner of a part of the mortgaged pro- 
perty. The mortgagor, having thus obtained possession 
over a portion of the mortgaged property, transferred the 
same. Nobody questioned the transaction for 30 to 40 
years. Then a legal representative of the original mort- 
gagor claimed redemption. The terms of the agreement 
arrived at between the mortgagor and mortgaget; had 
been incorporated into an application of compromise and 
had been incorporated in the decree. The High Court 
of Calcutta were of opinion that the two togetlicr were 
sufficient to establish that the mortgage had been ex- 
tinguished. Their Lordships of the Privy Council them- 
selves said at p. 814 of the report : — “ It is impossible 
to read the razinama without concluding that the mort- 
gage debts were to be thenceforwuxrd for ever extingni.sli- 
ed, that the property itself was to be divided among the 
parties ” (mortgagor and mortgagee) “ in specific shares, 
and that with regard to one share it was to become and 
be dealt with by Khodajannessa as her separate pro- 
perty disburdened of debt.” The compromise, wuis made 
a rule of the court and the decree effectually defined the 
rights of the parties. Their Lordships were pressed with 
the contention that no written conveyance in favour of 
the mortgagee had been executed by the mortgagor. 
Their Lordships pointed out that the transaction took 
place before the Transfer of Property Act was passed, 
and no written conveyance was necessary. After having 
said so, their Lordships proceeded to remark that “even 
if a transfer in writing had from a conveyancing point 
of view been omitted”, their Lordships were of opinion 

8ap, 
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that fact would liave been uiiavniling In the appel- 
laPtP (plaintiff^:'*. The proun(]< were thal the eoni- 

firorniM* I'ad lieu .■’/•ted upon ;;nd parties had ]>aried with 
the properties piveri to iheiii hy tlie eoiiiproiiii'C, 
inp aside the amltipuity of th(> espres^ion ‘■fnun a eon- 
veyaiieiiip point of view”, it i.s rlear ih.at tiieir TiOrd- 
sliijjs Iiad in mind the retpjireiiient of a writinp for a 
transfer and not such sfrinp.'ut pnoi.'^ioiis tliaf of a 
neces.sity of repistration. 

d’he question tliat we have to .answer is \\hether 
having regard to tlte law cnaete<l in tlie 'I’ransfer of Pro- 
jterty Act. it is r.pen to s;/y that where a ti'ansfer could 
he effected only hy a registere/i dneupifiit , the doctrine 
<tf jiart performance can he l.roufju into play in order 
to estaldisli flit* t raiisaetiftn withmii tfie production of 
the required doeument. Idir example, if fun parties 
agree on an exehange of imuKtvahle properties of the 
vahie td mor.> than Ito. f(Hi. ean if he said that the mere 
fact that the parties have taken po.-si'ssioii of caeli other’s 
l»roiHTiy will pass title without a title de(‘d, uhi.-h must 
Miuier the law he in writing ami registered'.' 

We need hardly repeat tliat in the case of the Statute 
of Frauds in England, the /■ontrael itself is gnod and 
\alid and passes title. In India no title pas:-es whatso- 
ever, where it is compulsory to haxe a registered docu- 
ruent to [lass title. The e/inditinns, therefore, in India ’ 
and hlngland are not identical. .\ rule of c(pnl,v can 
uever he put forward to aumtl a positive miactment. 
d'hc're may he {‘ascs where a plaiutilf seeking to rer-over 
property over which he has delivered possession to the 
other party may he defeated on the ground <»f pf'rsonal 
estoppel, although hi.s title to the land remains intact. 
But that is because of the personal e.stoppel ami not be- 
cause the plaintiff has no title, having lost it on account' 
of tlie doctrine of part performance. 
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Under the United Provinces Tenancy Act of 1901 
(now repealed), a mortgage of occnpaiicy holdings was 
declared to be illegal. People, however, were accustom- 
ed to make usufructuary mortgages of their occupancy 
holdings under a misconception of law. Where any 
such mortgagor brought a suit to recover his occupancy 
holding from the mortgagee on the ground that the 
mortgage was illegal, the plaintiff was always granted 
his relief, but on the equitable condition that lie restored 
the money he had taken from the defendant mortgagee. 
In a case like this, the plaintiff could succeed only if he 
was in a position to restore the benefit he had received 
under the illegal or incomplete transaction. On the 
other hand, where the plaintiff is not in a position to 
restore the advantage, the courts in India, being courts 
both of law and equity, would not allow the plaintiff to 
succeed. To go back to the illustration of an exchange 
of property wdthont a deed of exchange, the piTuierties 
being worth Es. 100 or more, let ns suppose that the 
plaintiff has sold away the property which he himself 
got from the defendant in exchange of his own property. 
Although for want of a title-deed the defendant’s title 
is incomplete and he is bound to hand over the ]iroperty 
to the rightful owner, the plaintiff (the rightful owmer), 
being unable to return the defendant’s property to him, 
would not be granted any relief. A case like tliis arose 
in this Court and is that of Salamaf-nz-zamin y. Masfi- 
allah Khan (1). Walsh, I., decided the case against 
the plaintiff on the 'doctrine of part performance, hut 
the other learned Judge, Piggott, J., held that the 
plaintiffs, although they could still call themselves the 
owners of the property, were hound hy tlie agreement 
not to eject. The trae answer, however, to the plain- 
tiff’s case was that he was not in position to restore 
the property. Piggott, J., was not prepared to extend 

(1) (1918) I.L.R., 40 All. 187, 
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Ram Got 

To I,, s Iff 
liuf. 


-- fi<x*trjne of pan pcriorimime to this .•..tintrv Invin„ 

roganl to the hnv provoiling fnd,a. Thi^c'lt jf 
^ 1. i._ R. in AH., was foilnwod hy Wai sf, attd Rvvks 

•J'U Jn (Ins Court in tho raso of h',a,li Cairaj ThraH 

' !>, rover, sing a jiuigouH-nt of thi.s Cnurt in a' Lottors 
Ratonf Appeal. 

So far as this Court is conoernod. we ltnv(> only the 
Views of two learned .Tudge.s, W.vi.sit and Hvvks,' jj/ 

agoiinst the vunv.s of an equal nundier of .fudges, f^rortOTT 
and (loKri; Pr.\.s..\d, ,TJ. 

it) go hack to tlie pnnci|)le governing the dnetrine 
'*f l»in-t performance, we have to s.v. wh.uv tluuv is no 
personal estoppel again.st tlH> plaintiffs sueca-ss, wlietlior 
he should he shut out on the gnnin.i of “equitieC' a!- 
httugli those e.pnties ruigiit go in the teeth of fit,. Pnv 

, X„,, I,. w, Ah™; 

ml ( ,,m-|s Ar'l, iIj,. i„ ,i„, „f 

.. a<-l. ,,, ;„„l I 

(h,.,v iH m. lH,v amvr.,i„„ ,s,.,.|i„n 

'■'I"'':” r,.!™ „f 

'Mil not eoiiie in to override the law. 

Now we propose to examine ea.ses deei.ied hy their 
1-nrd.ship.s of the i»rivy Conneil after the ease of Maho- 
med Mum, referred to ahove. The* doctrine of equitable 
jnortgage or mortgage hy deposit of title deeds is es.sen- 
tinlly a creation of rules of equity and is a part of the 
Jloefrme of part performance. Williams, in his famous 

'"Ir MM ltt2r.) savs at 

li i ) this striiig.-nt provision of 

R-e Ha nte of hramls to the contrary, it was held l.y a 
eourt oi Chancery that s.u'h a <leposi|. fof title dianls), 
even wnthoiit writing, oiKu-afed as an eeputahk^ mort- 
gage of the esttite of tile mortgagor in tlu' lands com- 
prised m the deeds.” Although this is the state of 
(1) asm) I.L.R., 4f! All., 817. 
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English law, their Lfn’dships of the Privy Council re- 
fused to apply the .same in a case from India. In the ^ Gopal 

case of Mulraj Khatau v. V hkwanath Prabhurain (1) tulshi 

a certain person borrowed money from the defendant 
and, as security, handed over lii.s policy of life insurance 
to him. A rival creditor, later on, obtained an assign- 
ment of the policy by an instrument in writing. The 
question arose, winch of the two creditors had the better 
title. The High Court of Eomliay decided, on ajipeal 
from the trial court, that the party holding the policy 

had acquired a charge by way of equity over the money 

payable under it. The Privy Council held tliat the Bom- 
bay High Court wen; in error and tliat “Ihe error arose 
from the learned -Judges not having aptireeiated that flu 
positive language of the section'’ (section 130 of the 
Transfer of I’’ro])eriy Act. which said that on execution 
of an instnunent in writing tlic title would pass) “ pre- 
cluded the application in India of the principles of Blng- 
lish law on which they liased their decision.” 

In the case of Mating Shwe Cxoh v. Maung Inn (2; 
their Lordships had to consider how far a mortgagee 
became tlie owner of the property in pursuance of an 
agreement of sale but without a sale deed. The Chief 
Court at Burma applied the rules of English law and 
their Lordships remarked: — ‘‘In the English courts, 
a contract for sale of ix'al property makes the purchaser 
the owner in equity of tlu' estafe, aud from this principle 
it follows ibat, when' tlu*. rights as to payment of inter- 
est on the purchascvmoiu'.y arc not n’gulated by the terms 
of the contract^ the purchaser is decincd to be entitled 
to the rents and profits of tlu^ projw'rty, as from the time 
when he did take or could safely have taken possession 

The underlying principle, upon which 

this rule depends, has no application to tlie sale of real 

(1) (1912) LL.E., 37 Bom., 198. (2) (1916) I.L.E., 44 Cal., 642. 
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esliitc in Lower liurnia, r-ince by section 54 of the 
Transfer of Lrojtcrty .\ct of J882 it is (‘xpresBiy provided 
(hat sucii a contract creates no interest in or charge upon 
the laud.” Their Lordships refused to apply the prin- 
ciples of equity prevailing in England in the teeth of 
positive enactment in India. 

A very recent case which went up before their 
Lordships of the Privy Council from the Supreme Court 
of Ceylon is that of Arscculcraine v. Perera (1). It ap- 
pears that under the law prevailing in Ceylon, no agree- 
ment for sale, transfer or mortgage of land could be 
fTh I'ted except in writing, signed ;imi attested by a 
iiiijary and two wiinesscs; and by sc'ction ‘21 of Ceylon 
t>rdinance Vli of IHIO no agreement of partiiership 
shall 1)0 of force or avail in law ” iinle.ss it is in writ- 
ing and signed; and Ity section '2’2 it was s'naett'd (hat 
nothing in section 2! was to exempt any iiisM'unu'iit 
aOccling land from hciiig exeeuled and attested as re- 
quireti by section 2. 'The jiarties entered into an jigret'- 
ment of partncrslii|) to work a mine. They worked it 
together for four years and llum abandoned it. In a 
suit for dissolution of partnership and other reliefs the 
question arose, how far the doctrine of part performance 
was available to tiie plaintiff, having regard to the fact, 
that: the deed of partnership was iinattcsted. Their 
Lordships, at p. 179, .said; ” Both the ease last cited 
and the doctrine of jtart jtorforniaiico havt', reforen<*(> to 
section f of tlic Englisli statute of Frauds, and as they 
have no application to the more stringent provisions of 
danse- 2 of the Ordinance by which an iigrecment as to 
land not duly attested by a notary tind two witnesses is 
rendered of no force or avail in law.” 

From the later decisions of their Lordsbijis of tlie 
Privy Council it would be abundantly dear that by their 
(1) (1928) A.C., 173. 
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pronouncement in Mahomed Musa’s case their Lord- 
ships never meant that the positive rules of law con- 
tained, for example, in the Transfer of Property Act, 
might he overridden by the doctrine of part perform- 
ance. 

We do not propose to examine cases decided in 
other courts. It would be sufficient to say that on the 
whole the Madras and Bombay High Courts are of 
opinion that the doctrine of part performance cannot 
override the provisions of the Transfer of Property x\ct 
as regards sale, mortgage, exchange, gift and lease. In 
the Calcutta High Court there are a few cases in which 
countenance has been given to the doctrine of part per- 
formance, but on an examination of these cases it will ■ 
be found that in some of the cases at least the plaintiff 
could not succeed on grounds of personal estoppel, and 
the cases could have been decided without calling into 
aid the doctrine of part performance. 

We hold that there is no bar to the rightful owner 
from claiming the property in the circumstances men- 
tioned in the question and that the doctrine of part per- 
formance cannot be called into aid by the defendant. 

We would, therefore, return the reference with a 
statement of the following general propositions : — 

With reference to the first question. 

1. A family arrangement can be made orally. 

2. If made orally, there being no document, no 
question of registration arises. 

With reference to the second question. 

3. If, though it could have been made orally, it 
was in fact •“ reduced to the form of a document ”, re- 
gistration (when the value is Es. 100 and upwards) is 
necessary. 


1028 

Eam Gopal 
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— 4. AViiether the terms iiave lu'en “ reduced to the 
Ram ^ (.fii w (locument " is a question of fact in ('ach case 

TtjiMu to determined upon a consideration of the nature and 

Ram. e 1 • • 

|)liraseolugy of tlie writing aiid tiie circuinstaiK*es in 

\shich and the {Hirpose witli wliich it was written. 

5. If the terms were not “ reduced to tlie form 
of a document registration was not necessary (I'ven 
though the value is Rs. 100 or upwards); and, while the 
writing cannot used as a document of tithn it (‘an he 
used as a piece of evidence for \vliat it may lie worth, 
e.g,, as corrol)orative of other evidence or as an admis- 
sion of tlie transaction or as showing or exjilaining con- 
duct. 

. <». If the terms were “ reduced to tlie form of 

a document” and, though tlie value was Rs. lOO or up 
wards, it was not registered, tlie alisence of registration 
■ makes tile document inadmissihle in evid('nc(‘ and is 

fatal m ju’oof of the arrangement emliodied :n the docu- 
ment . 

With reference to the third (juc'dion. 

7. Where it has been found that there is no legal- 
ly binding oral family arrangement, or that the arrange- 
ment, though reduced to writing with the intention that: 
the document should be the document of title, cannot he 
proved for want of regi.stration. and where no (piestion 
of estoppel arises, the mere facts that mutation has 
laktm place and that possession has been taken cannot 
remedy, by virtue of what is known to English law as 
th(' doctrine of “part jierformance”, the ahsence of re- 
gistration. 

With these answers let the reference be returned. 
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Before Mr. Justice Sulaiman, Acting Chief Justice, 
Mr. Justice Miikerji and Mr. Justice Boys. 

' RUSTAM KHAN and another (Plaintiffs) v . JANKI 

AND OTHERS (DEFENDANTS).* 


1928 

July, d. 


Act No. IX of 1908 {Indian Limitation Act), articles 123, 
144 — Suit by an heir of a deceased Muhammadan for his 
share of the inheritance, against his co-heirs ayid the 
transferees from some of thern — Plaintiff alleging joint 
possession with, and subsequent adverse possession by, 
co-heirs — Article 144 applies. 

Where, after the death of a Muhammadan, one of the 
heirs is dispossessed by his co-heirs from the property left 
by the deceased, or has not obtained possession and later on 
the co-heirs in possession set up a title and execute a transfer 
inconsistent with his rights, and he then brings a suit against-, 
the co-heirs (and their transferees) for recovery of possessionj" 
of his share, the suit is not one for a distributive share of the^; 
property of an intestate, but is a suit for possession of the 
defined share of one co-owner which is in the adverse posses- 
sion of the other co-owners. Such a suit is not governed by 
article 123, but by article 144, of the Limitation Act. 

Article 123 of the Limitation Act applies to those suits in 
which the plaintiff seeks to obtain his legacy or share from a 
person who, as administrator, represents the estate of a de- 
ceased person and is under a legal duty to pay legacies and 
distribute shares to those entitled to them. 



The Privy Council case of Mamig Tun Tha v. Ma Thit 
(1), explained and distinguished. 

Umardaraz Ali Khan v. JVilayat All Khan (2), Khadcrsa 
Hajec Bappti Y. Puthen Veettil Ayissa (3), Aziz-nl-Ha.q v. 
Manyam Bibi (4) Jiashir-tm-nissa Bibi v. Ahdur Rahman (5), 
KaUangotoda v. Bihishaya (6) and Nurdiri Nafhudin v. Bu 
Umrao (7), followed- Mahomed Riasat Ali v. Ilasin Banu 
(8), referred to. Shirinhai v. Ratanbai (9), Sri Rajah Partha- 


•Appeal No. 72 of 1926, under section 10 of the Letters Patent. 
(1) (1916) I.L.R., 44 Calc., 379. (2) (1896) I.L.R., 19 All., 169. 

(3) (1910) I.L.E., 34 Mad., 611. (4) (1914) 17 Ondh Cases, 167. 

(5) (1921) I.L.R., 44 All., 244. (6) (1920) I.L.R., 44 Bom., 943. 

(7) (1920) I.L.E., 46 Bom., 519. (8) (1893) I.L.E., 21 Cal., 157. 

(9) (1918) I.L.R., 43 Bom., 846. 
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mrathy Appa Rao v. Sri Rajah Venkaiadri Appa Rao (1) and 
Vr.ulcatadri Appa Rao v. Piirlhtmirailii Appa Rao, (2), distin- 
f-ui-lu'd. 

The facts of tin' case arc fui!y set fortii in the jvidge- 
of the Court. 

Miinshi Narain Prasad Asfhana (for whom Mr. 
'Zahur Ahmad] and IManlvi AIii.'<hiaq Ahmad, for the 
appelianld. 

Dr. K. C. Vaif^h, for the re»]»nnticnts. 

Srr.ALMAN. A. C. A. Tliit; .'ijtiM'n] has been re- 
ferred to a I’nil Boni'li for coiisidcrijio wln'Cier the oh- 
servnlions of iftcir r.onlships of the Privy Connei! in the 
case of Maung Tun Tha v. Ala ThU (A) have the effect 
of nvpiTiiIing the la'cviinr-: rulinps of liii- Court. 

'riie appeal aro.se ovit of a suit Itronghi by the |)lain- 
titfs for recovery of a three-eiglitii share in the esiatt' of 
Wazir Khan di'ceased against his widow, daughter and 
(hiughter’s son. It a[ipear.s that Wazir Khan died nliouf, 
and Itis legal lu'irs were hi., widow .MU'annnal 
.laidii, his daughter MusaMiinaf Dhora, and llu^ pn'seiit. 
plaintiffs, who are the .sons of the first cousin of Waz.ir 
Khan. I'nder the Muhainmadan law ihiw Iwanu' en- 
titled to a three-eightli share. The property consists of 
zninindari, paying a small amount of revenue. On the 
1st of h’ebruary, Musanimat -Tanki ('xeeiiled a 

deed of gift in favour of her daughter and daughh'r’s son. 
'I’lu' plaintiffs claimed that from jhat momenf tht* de- 
fendants’ po.s.session heeame adverse, and they wi'n* en- 
titled to recover their share. Both tln' t'ourts below 
held that article .144 of the, Ijimilation Act ajiplied to 
lh(v case, and that pos.session did not iK'ecmie aiiversi* 
till 1921. The suit was accordingly di'creed. On ap- 
peal a learned Judge of this (’’■ourt <”ime to the conclu- 
sion thtit in view of the pronouncement of tlu'ir Tiord- 

(1) (1922) 46 MiuL, 190. f'2i tUI2,'.) I.L.U., .18 Mad., :)12. 

(8) (1916) r.L.B., 44 Cat., 879. 
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ships of the Privy Council in the case mentioned above, 
the suit must be taken to be governed by article 123, 
and having been brought more than 12 years after the 
death of Wazir Khan, was barred by limitation. The 
decree was reversed and the suit was dismissed. 

Mr. Zahur Ahmad, who had prepared the case Summan. 
thoroughly, placed before us all the relevant rulings in 
his opening address. There can be no doubt that prior 
to 1916 the view which prevailed in all the High Courts 
in India was that a suit brought by a Muhammadan 
co-heir against another co-heir for possession of his legal 
sliare was not governed by article 123 at all. The lead- 
ing case in this Court is Umardaraz Ali Khan v. Wilayai 
Ali Khan (1). The learned Judges who decided that 
case thought that article 123 referred to a suit in which 
a plaintiff seeks to obtain his share from a person who, 
either as an executor or an administrator, represente 
the estate of a deceased person and is under a legal obli- 
gation to distribute shares to those entitled to them. 

They relied on a Madras case as well as on the case of 
'Mahomed Biasat Ali v. Hasin Banu (2). But in the 
last-mentioned case, decided by their Lordships of the 
Privy Council, the plaintiff widow was claiming the 
whole of the movable and immovable estate under a 
family custom, and not a fractional share in it. Their 
Lordsliips therefore held that article 123 was not appli- 
cable to the case. 

The view of this Court was accepted by a Pull 
Bench of the Madras High Court in the case of Khadersa 
Hajee Bappu v. Puthen 'Veettil Ayissa (3). In that case 
article 123 was held to be inapplicable to a suit for 
possession of immovable property by a co-heir, and arti- 
cle 144 was considered to be applicable. 

(1) (1896) I.L.E., 19 All., 169. (2) (1893) I.L-B., 21 Oal., 16T. 

(3) (1910) I.L.B., 84 Mad., 611. 
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The same view was followed in the? ease of Aziz-ul~ 
Hiiq V. Mariiiam Bibi (li, wliich was a suit for posses- 
sion of inunovable property, and it was held by Linilsay, 
J. that article 144 and not articie Tib ajiplied. 4'liis 
lias been re-aflirnied by this Court in the cas(‘ of Baslih-- 
un-niHsa Bibi v. Abdur Rahman. (2). 

The Burma case of Maung Tun Tha v. Ma Tkit (3) 
was not exactly a case Iwonght lo a co-licir against an- 
other co-lieir for {tossession of his legal share. Cndcr 
a peculiar Burnu^se law jiroperty is held jointly hv hus- 
Itand and wife, and, on the death of either, the cld(‘st 
son. if he claims his share, i.s entitled to gel one-fourth 
scjiarated. But if he does not make his claim j)rom|)tly 
and get liis share partilituied. lie lias to wait until the 
other parent's death, when all the other (diildreii would 
hi- entitled to shares, 'rhe, suit w-as brought by the 
eldest son after ti.f years from the di'ath of Ins father, 
'riiere was no ipu'stion of 12 years' limitation at all. 
4’lie main dehmee was that undt>r the Burme.se law tlie 
plaintiff, not having got his share .separated promptly, 
was disentitled from getting it, and that share had mer- 
ged in the joint estate. The High Court had remarked 
that they were not concerned with the period of limita- 
tion. Tlie learned -fudges conci'ded that if the phtintiff 
had riemanded his one-fourth share* promptly after liis 
father’s fleath and tlie same luul been refused, he woidd 
have 12 years from the date of his father’s death. But 
they dismisst'd flu* suit, holding that tin*, right to elaim 
a one-fourth .shan* ought to lx* exi'rei.sed as .soon as pos- 
sible after the parent's death, and as the appellant had 
not exerci.sed that riglit ;it all, it lapsed alfogether. 4’he 
counsel for the plaintiff before their Lordshijis of the 
IVivy Council assumed that the <*ase was getvenu'd by 
artich* 122, and urged that the suit wais within limita- 
tion. Article 144 was neither mentioned nor disemssed. 

(I) mat) 17 Omlli CaM's. 1.77. (2) (!!t2n T.L.R.. It AIL, 24t, 

(3) (1916) I.L.R., U Cat., 379. 


VOL. LI.] ALLAHABAD SERIES. 105 

There was no need to refer to article 144 as 12 years, 
even under article 123, had not expired. Their Lord- 
ships held that the plaintiff was at liberty to assert his 
right within the period fixed by article 123. Under the 
Burmese law it appears that there is an obligation on 
the surviving parent to allow the eldest son to have his SuWman, 
one-fourth share segregated, and the rulings of the 
Burma High Court clearly lay down that such a suit is 
governed by article 123. But the principle underlying 
that decision does not apply to heirs under the Muham- 
madan law which gives distinct and definite shares to 
each heir, whose share does not lapse on account of any 
delay, and which does not impose any obligation to get 
the share separated or segregated promptly. 

None of the previous cases which had applied 
article 144 were cited before or considered by their Lord- 
ships, and they cannot be deemed to have been overruled, 
as the principles underlying them are quite different. 

No doubt there are certain observations in the case 
of SMrinbai v. Batanhai (1), showing that the learned 
Judges thought that the pronouncement of their Lord- 
ships of the Privy Council had displaced the line of 
Indian cases. But the Bombay case itself was very 
peculiar. A suit was brought against the representatives 
of an executor, and the prayer inter alia was that the 
estate should be administered. It was in such a case 
that the Bombay High Court held that article 123 was 
applicable. In two subsequent cases the same High 
Court has applied article 144 ; — Kallangowda v. Bihis- 
haya (2) and Nurdin Najlmdin v. Bu Umrao (3). 

In the last-mentioned case, at page 522 , Fawcett, 

T., observed that proper force should be given to the' 
word “distributive” in article 123, that the article could 
not be construed as if that w^ord had no force, and the 

(1) (1918) I.L.B.', 43 Bom., 845. (2) (1920) I.L.E., 44 Bom., 943- 

(8) (1920) T.L.R., 4,5 Bom., 619, 
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article was meant to cover the case of any claim for a 
sliarc of the j)ropcrty of jin intestate. The learned 
-Tndpe pointed oni that the word “distrilndioir ’ nnder 
the KuLdish law has a pnrtieidar nieaniny. and was ■i'ene- 
rally ajiplied to the division of tli(‘ jter.'onal e.-ta(e of an 
intestate which has vested in an eseentor or administra- 
tor. Tile omission of the word “ninvidile” from the 
corresponding article of the T, imitation .\ct of 1877 
make.s tliat article appliealile hoth to movalde and immov- 
ahle property in India. 

The case of Sri Rajah Pnrfhnf^arnthy Appa Ran v. 
Sri Rajah Vrnkafadri Appa Ran f !>, wais one for a share 
in a legacy apainst exeenlor.s Up son tort. ScniWABR, 
d. . nliserved that article 123 afijdied to suit'- for h'pa- 
cies apainst any jicrson riphtly or wronply in })oss('ssion 
of the e.state nnder such ciremnstanees that he is hound 
to fli'al with if as the estate of the deceased. ('oOTTS 
'rt!OTTFH. .1.. was of the saim* opinion and, at pane 210, 
held that article 120 aiiidii'd to a case where tlu' person 
sued is Tiot an cxeeiitor hut a person who is in jtoss('ssion 
of the estate in ei ream. stances winch render ItiTn aeconnt- 
ahle in equity to those havinp claims upon the estate. 
Komararwami Bastri. T.. also held, at ]iape 2dS. that 
th('re. was no rea.son Avhy the suit should not fall under 
article 12B when it is a suit for a lepacy and is apainst a 
person who has in law all tlie duties of an executor cast 
on him owinp to his havinp intermeddled with the 
<*atnte or havinp taken posscssimi of the assets. 

Tn the. judpements of the learned .ludpc's there wime 
referenees to the Burma <‘ase deeided hy their Tjordships 
of the l^rivy Oonncil, and the thna* Bomhay eases n'h'rnnl 
to above. This case is particularly important hecausi' it 
went np in appeal before their Tiordslnps of the Privy 
Cenmoil, wdmse jndpernent is to he fonnd in the case of 
Venhafadri Appa Ran v. Pnrtlinmrnfhi Appa Han (2). 

{!) (192^) I.L.R., 10 Mad., 1^. i2) (19253 T.L.R., 18 Mad., 815!. 
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On the facts the case is clearly distinguishable, because 
it was a suit to recover legacies bequeathed by a testatrix 
pure and simple. Article 128, therefore, undoubtedly c. 
applied. The only question was as to the starting point ' 
of limitation. At pages 325 and 326 their Lordships 
referred to the use of the words “payable” and “deliver- 
able’ ’ in the third column of the article, and in that case 
held that looking at article 123 as one of general applica- 
tion to such suits, the interpretation to be put on the 
words would be that “a share in the property of an in- 
testate would not be ‘deliverable’ until the administra- 
tor, to whom letters of administration had been granted, 
had in his hands the share to be delivered, and, similarly, 
a legacy or share in a legacy does not become ‘payable’ 
until the executor or other person liable to pay it has in 
his hands money with which it could be paid.” Their 
Lordships accordingly attached great significance to the 
use of the words “payable or deliverable”. Under 
the article time does not begin to run from the date on 
which the testator or the ancestor died, but from the date 
when the legacy or share becomes payable or deliverable. 

I think that these observations lend support to the 
view as regards the meaning of article 123 which had 
prevailed in this Court. It is also clear from what we 
have said above that the case of Mating Tun Tha v. Ma 
Thit (1) has not the effect of overruling the cases of this 
Court even by implication. 

When a Muhammadan owner dies leaving several 
heirs, they all become co-owners and tenants-in-common. 

A joint owner is legally entitled to retain possession of 
joint property. Even if he is in exclusive possession of 
such joint property, his possession is ordinarily to be re- 
ferred to his legal title. The presumption, therefore, is 
that 'Jiis possession is lawful and therefore on behalf of 
all the co-owners. The other co-owners are accordingly 

<1) (1916) I.LE.., 44 Cal., 879, 
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in eonsinictivp jwsses^ion of the piT>|i('rfy. As <listiiict 
shares have devolved on lliem. they all are presumed to 
have hiken their lepd shares altliiin;ilt jiossession still 
remains joi?U. If, tlierefore, the en-o\vner in aeiual pos- 
session dis|KJSsesses any one of the other co-owners, the 
suit that is hroupht for reeovm’v ut jiosse-xion is not a 
.suit for a di.strilmtive share of the property of an intes- 
tate, fmt is a suit to recover posH'-.-ion ol ilio defuu'd, 
thotiuh undivided, sltare of the eo-owner in tiie posses- 
siott of tile other eo-owners. Rueh :t suit is not covered 
by article 1‘23 at all and ninst fall under the opueral 
article 144. limitation running from the date when the 
defendant’s jios.essioTi liecame adver. e, 

1 would accordingly allow thi- appeal, et a -idi‘ the 
decree of this (’ourt, and restore tin- decree : of the courts 
Itelow with costs in all courts. 

AroKFIMI, d . - This i:; a l.etten: I’atenf Appeal, 
which, as usual, came Itefore a Ifeiteh of twn dudties. It 
\\a referred to a larper Ikuieh. it u;e found neees'-arv 
to ha\f the Privy f'ouneil ca e of Mauvrj Tim Thn v. Mn 
Thit 'It autlioritatively interpreted in this (kuirt. 

The facts, hriefly. are tlie.se. One Wa/ir Kh.an 
died, if is not definitely said when, luit we may fake it, 
a little over 1‘3 years prior to the iu'-tifulion of fhe suit 
out of which this ap}H‘aI ha : arium. lie left him snr- 
\ivinc a widow Alusammat danki. a ihnmlder Alu'^ammat 
Idmra and two annales. Iteinp the on of .a fir 1 eou -iu on 
the paternal side, who are fhe [dainfitTs in the suit. The 
[dainfiff.s, aeeftrdinL' to the Muhammadan law of fhe 
Rtiuni .seet, to wdiieh. aerordiuo to the fmdiiic of the 
I’ourts below. AVazir Khan heloueed and the parties 
helonji. would Ite entitled to fh'ree-eiclph j»f fhe properfy 
leff hy Wazir Khan, 'fhe plainliffs ■-lafe in tlie plaint 
that they were living jointly with Musamniai Janki and 
Musammat Dhura and were iherehy in the tmiovmenf of 
Wazir Khan’s property, Musammaf Janki, how’ever, 

(1) tifluu i.ii U., n e„i , tm. 
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on the 1st of February, 1921, purported to make a gift — 

of the entire property of Wazir Khan in favour of her 
daugJiter Dhura and Dhura’s son Nur Khan, a minor, ^ 
and thereby gave the plaintiffs ‘to understand that they 
had no interest v\Katsoever in Wazir Khan’s property. 

Putting forward this date, namely the 1st of Februai'y, 

1921, as the date of the rise of the cause of action, the 
plaintilfs sued for recovery of their share of the property, 
and for Ks. 40 mesne profits. It ipay be mentioned, in- 
cidentally, that they claimed 7 out of 16 shares, but it 
was found tliat they w'ere entitled to a little less, namely 
6 out of the 16 shares, or 3 out of 8 shares, as already 
stated. 

The findings of the courts below are that the plain- 
tfffs never lived jointly or together with the defendants, 
viz. Musammat Janki and Dhura, and that they never 
obtained possession over any portion of Wazir Khan’s • 
property. The courts below, however, took the view 
that the possession of Musammat Janki and Musammat 
Dhura, being the possesison of co-owners, was, primd 
facie, possession of the plaintiffs, and that the defend- 
ants’ possession did not start adversely to the plaintiffs 
till the deed of gift was executed on the 1st of February, 

1921. Applying article 144 of schedule 1 of the Jjinii- 
tation Act, they decided the suit for the share found due 
and a small amount of mesne profits. 

When the matter came \ip to this Court on appeal * 
by the defendants, a learned Judge of this Court tliouglit 
that the view of this Court, that in a case- like the 
present article 144 of the Limitation Act applied, had 
been effectively set aside 1)y their Lordships of the Privy 
Council in tlie case quoted in the beginning of this 
judgement, and holding that the suit was time-barred, 
oi’dered the dismissal of the suit. 

The question for determination is whether the 
judgement of the Privy Council has really laid down that 

!hU) 
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JU’iii'lt, i'J;i 1)1 sriii’dult:' 1 ol' the Liiiiitaliitii Act i> the 
j)i'ti]K'r iM'tii'lc ti! In* It) a fa.')* likt tlic jti'f.-cnl . 

I'ti riylill.v TiMficrslaiid ihf in the ca.-'e ni' 

]i>nniij Tint Tim v. Mu Tliil (ll, il i- ii(a'(‘.-r'ar\ itt .-ee 
whai uiTi* the taels of tiie ease. li appear.' that unde,- 
thf Ihirinese-1 iiifidliist law ol sueee^r-ioii. mi the dealh ol 
a father the ehiest .son is entitled to a fonrth sliare in 
the property, wliieh is taken os the joint poipertN oi the 
fui) parent.s. it tlie*eldest son rioes not elaini his one- 
tmu'th share, aia! the niother di)-s, the (‘iitire property of 
llie tW)) [lan'iils liecoines divisiVde ontonfi all the ehildren 
of the parents. .An )*idest son. in iId' eo'e heton* fladr 
i.enlshiji.s oi the Privy t'oinieil, elainH‘ii hi.s oiie-loiirth 
iatie. a little over six years alt**)' tile deatli ol the latln r. 
Ih’ uas met with tin* {'lea that it was his duty to elaiin 
th)- tpiarii'r -hare, if he wanted to elaini it at all, with- 
out d) la_\ , and the fact that he made the (hday of (),j, 
}) ars diseiit it ii>ii him Irmn rt'eoverinp the pro}H‘rty. The 
;.!’oimd on eiiieh this jtlea was iirped wa.s that the divi- 
sihle sliare of tlie ehildren, on the death of the nioiher, 
was lilo’ly to flnefnate from time to time and it was tlie 
)hiiy of an eldest son, wlio wanted his qnarter shttre, to 
iak)‘ it at onee, Tlie contention on the jiart of the 
I hi intiff was that he had T2 ytairs, midm’ article i‘2h of 
I 111* Limitation Aef, within whieh to eiil'oree the didivery 
)| Ilia oMe-l'oiirlh share. Tfie courts in Ihirma fomid 
apaiii .t the iiiaintilT, on the anthority of a {irevions niliiiii 
ol til)* Chief Court of T.ower Ihirma. In aj'|)eal hid’ore 
their Lonlshijis of the Trivy Counei! the learned conn, id 
fim the aftpelianfs iirped tliaf the jilaiiitiff had 12 year,- 
liOfi'T artifde 12ff of the Tdmilation .\ei of I'.Kltslo enfor<'(‘ 
Ids (daim and tin- learned -Tndees of the Chiet Conrl in 
ihirma were not ripljf in holding that the {leriod of limi- 
tafion could he cut down lan the eonsidc-raiions on which 

(1) (laiiv, i,r,,i{ . .J.i Ca' , :m). 
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they professed to act. In .the Privy Council their Lord- 
ships found that in tfie Bnrmese-Buddhist law there was Rrsi-AM 
nothing to indicate that the son was bound to claim liis 
quarter share at once on the death of the father, and 
pointed out that he could claim it witliin the period of 
limitation fixed by article 123 of tlie Limitation Act. Mvkerji, j. 

It will be noticed that there was no question of limi- 
tation in the case before their Lordships. The plaintiff 
himself contended that he had 12 ygars under article 123, 
and it was nobody’s case that article 144 applied and not 
article 123. On the other hand, the case of tlie defen- 
dant was that there was no question of limitation at all 
and the plaintiff was bound to exercise, what was called 
his “option” in claiming his quarter share, as soon as 
possible, under the circumstances of the case, after tlie 
dea^h of the fatlier. In the circumstances, in nry opi- 
nion, there is no w’c'ight in tlie argument that their Lord- 
ships of the Privy Council laid down what article of 
limitation would apply wliere, on the death of the owner 
of a property, one of the Iieirs sues another of the heirs 
for recovery of property. 

On an examination of article 123 of the Limitation 
Act it will be found that it was never meant to apply to a 
case like the one before us. The first column which 
prescribes the nature of the suit is as follows: “For a 
legacy or for a share of a residue becjuoathed liy a testator 
or for a distilbutive share of the jirnperty of an intestate.” 

Tlie period of limitation is 12 years; and in tlie third 
column, the time from vhich the period liogins to run 
is described as follows : “When the legacy or share be- 
comes pavable or deliverable.” 

The portion of the entry in tlie first column with 
which we are concerned is, — “for a distributive share 
of the^property of an intestate.” The corresponding 
€nt.ry in the third column is, “when the share becomes 
payable or deliverable.” The ivord “distributive” in 
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Itl 
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:i ; 


Jlfilerf't 


llir I'lr-l i'i'luiiiri iniisl in* il- iiiilural mcaniiin ;iinl 

i„. it;,,,,,-,, I. Tl„- ■ ,1,-1, iLutiv,-- r,!^ 

iiv 1(1 Wch'^ter’s liitc'nial iuiin! 1 )iclii>ii:u'y, tiicaiis dt'al- 
i„;; cnH'l. his proper shaiv." T!n> i>H-anii.^ ^y.mhl 
inn.ix tin! tiioir is s..i.iei.otiv uho-e (inly it ts to dis- 
iribiiir" It. the several lieirs their res]ieftivi‘ shares. l>ook- 
i„.t aaain to the third et.hn.tn. v\e have the words “pay- 
;,lde'' and “di'IiveraWe." 'I’liesf N\or<i' apain nuheate 
that there is somebody who lias to \Ki\ the lepiaey.and to 
deh\er the distributive shares ..f tho property.^ A eon- 
>ideration of the exj.ressions and ut.r.is Used in artie o 
lop, lends to the irr.'.sist ihle eoneitionii that tlte artiete 
Holies where iheiv is an administrator adminislerin- 
,nam of a person vl... has died uithoiit niaktno a 
wdl. it heinp the duty of -meh administrator to pay or 
di'liver the lepaev or shine. „ 

TIh* learned single dudf'e of tlmefonrt pnoted tvyo 
lo the I’.omhay Hiyli Court and the 
,|,,.i,!,.d !,v the Madras llieh Court, as dit.wii^ 
tl,n thos.‘ Courts had a.aepted the vieu taken hv the 
learned .!ud;te himself of tht‘ IVivy t’onneil eii<e. 1 he 
e.ese of Shiriiihdi v. Hataiihai CH did not really ^ 

.iuostion of limitation. The suit in that ease would he 
.ithiu time whether article -u article ITt appl.eil. 
If some of the ofiservaiinns of the dudpes imaht he taken 
a - aipportina the view of the learned -inid'' dudpe o^ 
iliisCumt, weean point out that in luo aii.s-e.pieid --ime; 
il,,{ view was ahaudoued by at lea d one of tlime dndep 
„l,., vu-re respomsihle for the deei-iou m 1 1.. H- 

p„„nl-.v. These eases are KnlUuKj'fird.i I,il>vdnnii! 
•p ,,„i Xirrdhi Ntijhudhf v. He I'mrar, (?,). ^ ^ 

’Phr ri-ie of Sri IS>iiih I'nfii^v^.nathii v. Sri IStjaii 
VMndri t-lt was a suit for k-pae> and it uas ladd hv 
ti,, lliph Court, and also hv tho Trivy fpunni 
n n'.e-’a i t,. it., la ftf-i 


fat 


.im'ti i T.’n., t.’i B-in , rtia. 
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in appeal (for appellate judgement see I. L. E. , 48 
Mad., 312) that the legacy did not become pay- 
able till the executor had sufiicient funds in his hands 
to pay. In tliis particular case it was held that a perfect 
stranger, intermeddling with the estate of an intestate, 
might be treated as an- executor de son tort and held 
liable. 

It seems to me abundantly clear that their Lordships 
of the Privy Council never said anything in the case from 
Burma, Mamig Tun TJia v. Ma Thit (1), which may be 
taken to have unsettled the law which was taken to be 
settled in this country. See, for example, the case of 
Khadersa Hajee Bappu v. Puthen Veettil (2). 

In the result I would allow the appeal, set aside the 
decree of this Court and restore the decrees of the two 
lower courts and allow the appellants their costs of both 
the hearings in this Court. 

Boys, J. — I agree with the conclusions arrived at 
by the Acting Chief Jitstice and Mr. Justice 
Mukbrji. 

By the Court. — This appeal is allowed, the decree 
of this Court is set aside and the decrees of the courts 
below restored with costs in all courts. 



* U) I.L.R., U Cal-, 379. 


(■i) (1910) LIj.R., 34 Mad., 611. 
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lirh'’r>. Mr, Jusifu-r MnlrTu Mr, Jnsf^rf !lf"}trirf ^utri 

Mi\ JiLS'UrP SuhnnHin, (lurA 

MiSlii, LAL r, iVH A !IAN ^AXD rr:inP!:s 

^ VlAlSl 

Irf iL'^rTn Ko. If ot lAnl (Apir^i T^.tiuiA:-y AMa 

\in — -A urisAuA ioii ■■■(,.*< vi'/- tmA r Cf cuuri*^ I A 

turuf- of h'nnri: Iqi n uiffm' in n himihi 

Sint- hy incuih’ fA fnriuiy iiaaniA ^nnniiAnr ,utA wp/f^r* 

i(>r ihnf friAnir inn! tifJ^ nuA An n !nnpi,yi. ■ 

unir^ n'as rr^A -I ^^-rlnraA'ry Afnr>'f-—I Hsrr^ A •* . 

’riiL* iiicir^in hn'vnvlif n suit in ;i civil cvsini, ;,iilr'-: inq' 

I !i«'^fHvf‘|v--r fn 1 m fht* L>rrpi| Atwy tf^iLiiilA fjf tin'' fielfqp'ii'Hii: Kcl :i 
nli»' ivsi I.I I !P liiiv iM }4*:»|)i'rq <jl A {''ri'tinP liMMiiiq , PM’! rL‘*'kitiq ImI' 
.* i!(4:'‘lnrnl 3*'iP lA'ii i!ic fif'!V^iNi;uii NVl 1. n wnifiv 4*f tlu" jilni'iD- 

mV,/ IVhiiiIv'. Vn whrr't' L:iLLL tilf' Iniif'lli;',.: V.;} I'rtD H ilrA , ii;pl |pl 
rnpf’rPH will? If- aihl.n •!»■’(:•/! .if rr‘|iiti|-}||:-Aili WHt r\rcMl*M! IlV l'i»"l' 

Lu l/tVMur *.f I hi* pA’c'LfLlar \v;l- nuiT .:ipA \4'-4i«i apnl fiMl liiiiLliip.; 
mi |ih?ip|iiys. 'VUn pJiniinlar alnin^ 
r;u,-4DA f;;:- [L*-i ; iiirL-tlicf i-aP . 

llt'hi hij SrpAi-avN, A. i\ A,, an.-! Mi m imi. A,, (Unxsvri, 
.1, , riinspiii i'nq't if-iaf the (Mjqiii/Miin* uf the ^piit by t-l'ic civil 
I'curl \VA> Imrrer! Iqv ,Mu of tin* Aqra 'i'cipnicy Art f li 

of Ifltllo For the jHir|4osr of tlLit srciinu it \\as rss^Mitial ic 
lr»oh at I in* siiiLstanci- and real nhjin't of the nnit and no! npM'o!\ 
liip Pauj of Iht* relic! a^dvcd fnr. dda* naJuro ni tia- di-n:it = ' 
wa:- n«‘!i I hat j'-ailL^fanf-iaho'clicr ct.mld hr i:ixv\\ and iIm/ di-' 
jiille ellecOVrdy diaj>o.o-d of l>y t-!'ic ivx'riinr mini in a j'*rn|H*!|\ 
fratiM'd ’nit, lunncly ii anit under ;et*tinn f»| ih,* de|iane\ 
.\c| . which. !C^ ilirf* plaiidilTa alh'qed llicnt;--e!\-es to he fiit^ 
I’aianf:- iT tlie drOaidanf .r^njUjiCnq | hoy could havr* !ii*o!p:dil' in 
I hi‘ reveiiue pi anl , 

I util tin* I'di'iJinifi:- ovtalVli:dicd, , -e.. a 'ahic-l the /anniHlai 
tlicir ctativa as ota»n|riiu'V ttuiants fla* deidaration ?omic!u h\ 

^ ‘ Acq.D-.t lain, fonii a Lmo-' i.f II. 1. r»(ia«n'i. 

laOri.D liji'c M l''/i.rraDbiil.a1 , lafi’l tin* ‘iCSi t4 Ac,,;’;. 4, I'.O.c ie\<‘r m 
Ii tlrmt- ..f S. V' .M'la/amc SylD-TiiaLoc »hhhr„‘ e! Ifirrukljubal, ifairi 
I-Im' iiaf! af Caja 
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•tliem could not- be granted; and as it would, in the circura- 
stances, be a brutum fuhnen even if it were granted, the court Tfisui 
should in its discretion refuse to grant it. r, 

^ Gofi 

Dori Lai v. Sardar Singh (1), BirJiam Khushal v. Snmera Oharas 
(2), Ram Charitra v. Jinsi AMrin (3) , Jagannath v. Balioant 
Singh (4) and Badri Kasaundhan v. Sarju Misr (5), referred 
to. * 

Per Bennet, J : — As the plaint asked only for a declara- 
tion, under section 39 'of the Specific Belief Act, in regard to 
a document and not a declaration about legal status under 
section 42 of that Act, and as there was neither a suit pending • 

in, nor a prior decree of, the revenue court in regard to tlie 
matter in suit, and the plaintiffs were in cultivating [)Osses- 
sion, tlie suit was cognizable by the civil court, whicli was tlie 
proper court in which such a declaratory suit was to be 
brought. 

The declai’ation , if granted, would, be of use to the plain- 
tiffs in the revenue court, as they would then be able to apply 
for revision of the order passed by the Collector, under sec- 
. tion 40 of Act Til of 1901, altering the Ivhatauni on the basis 
• of the relinquishment. 

Suba Bibi v. Baghubir Singh (6), Ramdhari Rai v. Ram- 
dhari Rai (7), Ohhote Lai v. Sheopal Singh. (S), Jaigopa! 

Narain Singh v. Uman Dat (9), Brij. Kumar Lai v. Shea 
Kumar (10) and Fateh Singh v. Gopal Narain (11), referred: 
to. 

Munshi Binod BihartLal, for the appellant. 

Tlie res])onclents were not represented. 

Mitkbrji, J.- -This is an appeal by one of the two 

defendants in the suit out of which this appeal has 
•trisen. Certain persons, who were all minors, came to 
court on tlie allegation tliat they were occupancy ten- 
ants of a certain holding, of which the defendant No. 2 
the present appellant, is the zamindar, that the holding 

(1) (1908) 6 A.L.J., 514. (2) (1913) I.D.E., 3,5 All., 299. 

(3) (1918) I.L.E., 36 All., 48. (4) (1922) I.L.E,., 44 All., 092. 

(6) (1918) I.L.B., 36 All., 55. ■ . (0) (1909) 7 A.LX, 291. 

(7) (1909) 7 A.L.,T., 305. (8) (1910) I.D.E., 33 All., ^35. 

(9) (1911) 8 A.L.J-., 695. (10) (1915) I.L.E., 37 All., 444. 

(11) (1926) I.L.E., 48 All., 88. 
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was rt'f'oriii'ii in t!it’ nai'it* u! lit'ltiiii.iT.ii Nii. I. .Musarn- 
iiiii!: 'I’lil.'iia, Avho was tin' wiiinw nt n iiu-mlit r of n joint 
lliiKl’i family ^mvcrncd lyv iho Mii.'iK:~liara liiw ami hmi 
no iniorcst in ilu* iciiancy. ami iliat ilif aid dolondaiil 
Nn. 1 om'rnlod a dt cd of ivlitiqiii -linmn! in lavniir of the 
;"aiinnd.'!r. Tiic date of ilic roliinjui diiimiil i ilu* ilfli 
oj .August, r.idl. 'I’ln- suit was in-titutcd on tlm lUlh of 
1 tt'ccndii'r. I'.tdd. for t he fo]lov\ inp' -I'clicf ; 

"It may ho rioolarod that tlio jdaintilfs aro tin' occii- 
panoy (onanls of thr Itoldinp pi\on holow, and Mtisam- 
inat I’nlslia tlio dofondani Xo. 1 ha - no coiiom-n with fho 
said holding; and tltai llto rolinqni hnionf roliod upon hy 
tho dofondaid Xo. ‘i. which is tiotitioiis. fraiidiilont and 
♦ •ollusivj', is inolTortnnl against tlto plaititilTs.” 

TIk' dofondani Xo. '2 alono oofttoslod tho suit and ho 
ploadod, iiihr nVui. that tlio -nil \\a' not oopni/ahlo hy 
tho civil ooitrl. Itt the cotirsi* of the |*rocoodinps in the 

court holow, flic h'arnod vakil for the {daintiiTs fated that 
ho wanti*(i in wilhflraw Ids claim repardintt tlio doolara- 
fion that tho plaintiff, s wore the occujtam’y tenants of 
tin- holdino in fpiostioii and ho oonfmed Ids .suit; to the 
relief a.s to the eanoellation of the domnnenl «tf rolimpiish- 
inent. 

The courts holow held that tlio suit was copnizahle 
Ity them. Imt (liey differed on tile question whether 
'Mnsaniinat Tidsha was or was not the real tenant of tlie 
land. The eonrt of first insfaiiee diNini'-sed tlio .nil on 
the ground that the pljuttfifi’s had failed to est.ahlish that 
they were fhe lemiids and not d’nlsha. 'I'lie learned I>i 
triol .1 tidoi* eanie to the eoiielmdon that Tulsha’:; hnshand 
could not possildy liave hinisclf actpiired the tominoy and 
as hi» predeceased his father while he war- qtdte _\ounp, it 
nnisi he taken that it was his father uIm* aoipdri'd fhe 
fenancy, Tn this view of the facts tho loaniod dmloe 
came to (In* ennelnsjon that the plaint ilTs wore the (k-cu- 
fianoy tenants tind he aceorditioly <ia\e the doolarafion 
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Mtsrt Lai. 
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Chakan 


that the deed of relinquishment executed by Musanmiat 
Tulsha was null and void as against the plaintiffs. 

In this appeal the only question that has been urged 
is that the suit was not cognizable by the civil courts. 

We had not had the advantage of hearing counsel 
for the respondents, for the latter are unrepresented in MnUerji. ■ i 
tins Court. Tlie learned counsel for the appellant, 
however, has laid before us a good many rulings and we 
•do not think that tlie absence of the respondents’ counsel 
has made any difference in tlie assistance which we have 
■obtained in the case. 

The learned counsel for the appellant lias argued 
that the relief to which the suit has been coniindd is a 
relief of no real consequence to the plaintiffs, that the 



1 



sole object of the suit is to obtain a declaration that they 
iire the occupancy termnts of tlie land and that tlu' nauK' 
oi Musaramat Tulsha was recorded nominally. If 'f'lf: 
Musammat Tulsha wars a Ihmale member of a joint T-Tindti 
family holding a tenancy, she would have no interest ' ' 

in the property and her position w^ould be no better than 
that of a man in the street. Merely because a person 
•without title, under wdiom the plaintiffs do not claim, 

•purports to renounce her title the plaintiffs will not have 
a right to obtain a declaration that the transaction is not 
binding on them. The granting of a declaratory relief is 
■entirely within the discretion of the court and tliat dis- 
cretion has to he exercised judicially. As I have already 
stated, if Musammat Tulsha is no better than a man in 
the street the deed of relinquisliraent executed by lier 
•c'.annot do any harm to the plaintiffs. The execution of 
the deed of relinquishment by Tulsha is not the real 
reason of the suit. The real reason of the suit is that 
the appellant, the zamindar, is not willing to treat the 
plaintiffs as his tenants and the plaintiffs want a declara- 
tion that the recorded tenant was nobody and that they 
were the real tenants. This substantial relief, which 


ri!E iSfti AN i,\ 'iV . 


VCL LI, 


lltr jil.iil'lHi:- lii i; inr u.! ?!: 1 < hi„inhiii_. :(ih1 whirl! 

tliry willilUVW I,'!! I i* ( ii i . i‘i (uiij In: M h\ ihr jiiiiilitilTs 

only liv ihc iiir-intiiitni tif a Miii iiiaa i tiiitiH in' uf thr 
Aun* 'I'i'lianry Afl .'<nri in no ofhcr way. Siriiitii 1(»7 nl 
flio aaiiir Ari tirhar - a ri\ii eoiid j-sorrisiny jiiri — 

^ tiitiioM in a loaijrr in wliirli :> -nil ot the jialiuT [iro\i.l(.ii 
It! (Ilf* Al'l may In' lironphi. Tlii,- ( oiin. in luinirroU' 
ra-vh. has fX|»la im*<l flic jorrr' oi i rlion 1(*,7 hy I:i\ ilia 
tiow n thai in order in liitfl oiii wIiiIht tli'- .-nii lam ia! 
I'f !ii‘l a.-keti tor is or i- not lo 1 h' oiilaint d Iw’ ai* apjilira- 
tion or snii in tin- rovonne ronri wv haer fo look to thr 
ohieet ot llir snit ami slioiild not mtiifine oiir alteniiost 
only lo till' ndirfs asked for in (hr pjaini, Tld’' i- tt 
View ot ilir law witlt whirh I mlirelv In P'r/ 

I, Ilf V, Stirfitir Siuijh « 1 *. .Hvordiny lo liu lu , id-note, onr 
1) ajijilied to ilte reveeiit* coiiit aiithoritie that hi- adop 
live father I w.! - in joint eiihiwinon with him and that 
ill iiame Itonld lie rerordrd in ii !S]u , l ot J's holding. 
Ilaviii;; tailerl there, he hroiiyht a ml in the ei\i| eonii 
to ohtain t! dielaralion that he w;!:s joint in eiiltiMition 
vvilh / and w;m the adopted son of /. I| w:is liehi that ;ih 
ilioneli a stiii (or a iieelanilion thiil the jilaintilT warn ;n.* 
adopted son of a partifiilar person was maintiiinaliie in 
the eivi! eonrl. tin* nature of the snit was sttcii as conid 
he iaktli cognizance of r.nd stili-iantiiil reliet eotild hr 
granted l»y fhe revenue eonrf, Tlie suit ntm .aeeordinyiy 
held not nitiinlainalile in (he civil c‘onrl. .\p;dn in 
‘Itirluiiit Kliiis/t.il v. Siniu rd (L't. the son of a deeea -ed ' 
oeeiijHiney tenant tiled a sit it apain-a the /..'iniindar in the 
civil eoini lor two relied's. One was for a deelartiiion 
that he w;is tfie son and lawful heir of fhe late tenant and 
file other w;is for possession. It wa • lieh’ ihnt altlioneh 
t!t«' first reliel eotild he prank'd hy the eivi! cotirt, so far 
as the seeond relief was eonct'rned lite |iiainlilT‘,s remedy 
was liarred in the revenue eoiirl liv fi months’ rule o( 


(ii m.iioi rat. 


•yi nvitai i.l n ;e> wt. -iii..). 
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limitation and it was, therefore, not proper for the civil 
court to grant a declaration. At p. 301 the learned 
Judges state : “Such a suit (for possession), if it be now 
brought by the plaintiff, could not succeed. Therefore, 
to grant a declaration that he is the legitimate son of 
Jhau, would be of no use to -him now. It could not -i 

followed up by a suit for possession in the revenue court. 

In these -circumstances, in our opinion, the suit must 
fail.” 

Again in Ram Gharitra v. Jinsi Ahirin (1), the 
plaintiff filed a suit for a declaration in the civil court_ 
that she was the legally married wife -of one who was 
dead and who w’as the tenant of a certain holding, It 
was held that the suit was not maintainahlc in the civil 
court. The reasons given are similar to those givim in 
the earlier cases. Again in Jngannath v. Balwant 
Singh (2), the declaration that was sought for in the 
civil court was that one Govind was not tlic adopted son 
of Lalji. It ivas held that a suit under section 95 (a) or 
95 (h) of the Agra Tenancy Act could be filed in the 
revenue court to obtain substantially the relief ivanted 
and the suit was barred from the cognizance of the civil 
court. 

The law is now, so far as tliis Court is concerned, 
clearly established that one must look to the substance 
and object of the suit and not merely, superficially, to 
the reliefs prayed for. If we apply this principle to the 
particular case before us we find that the oliject of ih(' ^ 
plaintiffs’ suit is to obtain a declaration that the plain- 
tiffs are tlic occupancy tenants. AVhether a third |)arty, 
having no interest, according to the plaintiffs’ own al- 
legation, in tlie property in suit, purported to relinquish 
the property or not, the plaintiffs cannot be affected there- 
by. A declaration granted by the civil court that Tulslia 

(]) (1913) f.L.E., 36 All., 48. (2) (1922) T.L.R., -M All., 6i)2. 
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wji-; iKilititiv nili nil! i>t' fif ;n)v usi' fn ihe (il.'iiul ilT;-' in lti«> 
nA»‘!inc ttiurl. 'I'ltry havi- to in ihc mvoiiiu' 

coiiri ihal Uicy an* tiic ocfnjiaiiry tenant . lielure tlicv 
can enii:ji! l tiie ;'a!i!iniiar. the j»ii i nt a|ijiei!ant. to 
recnt^ni/.e tlieni a> liis tenants, in tlie eireuni'tances 
tile tyrant of a relief as to the invalidity of the reliiKjtiish- 
nieiii wdliki he in the Jiatnre of ti hruium jiiliiien and 
woiild he a decree whicli no civil ronrt in the exercise of 
its di-eri'tioii will ever grant. 

in niy opinion the ttpiieal ongiit to lie allowed and 
the suit of the res|iondenfs sitonid he disnii ed witli 
cost - thronglionf. 

iiENNl’T, .1. : •Ifoth the lower eonris have iield tliat 
(hi- suit is eognizalile hy the civil court. 'I’lie a|>peliant 
arpiies that tlie suit: slionld have heeti hroiight iti the 
reveinie eotirl under .section U.a. Act No. II of UHtl, as 
11 Miil lor a ileelaratioM of the name and deserijilion of the 
tenant ol the holding and llte class to wliieli hi’ helongs. 

(In the jtleading- of the parties the issnes nainrafly 
ariM' as to whether at tlie dale of reliiHjHishment the 
{tlainiilTs were occnpaney ie!iant.s or .Mnsainmtit I’nlsha, 
and whether Mnsamniat 1'nlsiia was entitled (o make a 
deed of rclinquislnnent in favour of (In' xtmiimlnr apjiel- 
liuit. 

The .Hiiii for t he plaint ills w as at first for a dei'lara- 
tion that (he plaintilVs are oeeupaiiey tenants, as well as 
a declaration that (lie deed of n'linqnishtnent was in- 
effeetual against them. Ifefore the written stalemetd 
wa tiled the plaintiffs gave up the relief of a deeliiration 
that plaintiifs are oeeviiianey tenant.^, and the soil hecame 
one for a deelarafion only in regard to the deeil of relin- 
quislinienf. 

The question of the [vroper forum for a (U'clnralonj 
.'iiiit in rcijard fo a deed of reVniquinhincnl has arisen in 
the followina rnline's. in which -there was a suit in the 
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revenue courts for ejectment and at the same time a 
suit for declaration in regard to a deed of relinquishment 
in the civil' courts : — Suha Bil)i v. Raghnhir Singh (1), ^Gopi 
Rmndhari Rai v. Ramdhari Rai (2), Ghhote Lai v. 
Sheopal Singh (3), Jaigopal Namiri Singh v. Unian Dat 
(4) and Brij Kumar Lai v. Sheo Kumar (5). 

Bonnet^ 

In thesr. Tulmgs it has been held that the rhnl court 
could make a declaratory decree as regards the validity 
of the relinquishment. In Ram Devi v. Biudesri (6), 

Mr. Justice Piggott, field the contrary, and his decision 
Avas upheld in Letters Patent Appeal, No. 127 of 1912. 

It may be argued that the above five rulings liave 
been wrongly decided and are opposed to the princi]>le 
underlying the decision in 1. L. R. 37 All., 41, because 
the defendant in the suit for ejectment might have plead- 
ed that' the relinquishment was invalid. But such a 
comment would not apply in the present case. For in 
the present case there was no suit for ejectment or any- 
thing else pending in the revenue court against the plain- 
tiffs, and therefore it was not open to plaintiffs to plead 
liy way of a defence in the revenue court that the relin- 
quishment was invalid. Their position in the revenue 
court would have had to be that of plaintiffs. Theie is 
no section of Act No. II of 1901 which enables a plain- 
tiff in the revenue court to sue for a declaration that a 
relinquishment is invalid. That is not one of the 
matters for which a declaration may be granted under 
section 95, Act TI of 1901. At the most it can be said 
that sucli a. mattc'r c.ovi1d l)e brought indirectly under 
that section on a, pieu that a, declaration was desired as tO' 
the name and description of tlie tenant and his class. 

The question ha,s also l>cen raised as to whether after 
the revenue court has granted a decree of ejectment of a. 

(1) (1909) 7 A.L..T., 291. ' (2) (1909) 7 A.L.J., 30i5. 

(S) (1910) m All., 335. (•■1) (1911) 8 A.L.J., 69.5. 

(5) (191.5) T.L.R.. 37 .'Ul., 444. (6) 0911) 8 A.B..T., 910 
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O'Himi, iliiit li iiniit cim iiuiintniii :i ci'il >101 lur a declii- 
ralion ihal a relintjuisiiinciit was invalul, a?)(i it lias Itccn 
held tliaf lie emild not iiiainiaiii such a suit ; I’nhnlimn 
Sithjh .Siilri/fia Kimr (i), Ikihrtnif Siyiij/i v. (iirdhari 
lidi (‘it and Shiva Prahnsh v. Karna (Ml. 

'riiCM' decisions are no authority for the iirojiosition 
that the present suit does not lie in tlie civil court, as 
there is no prior revenue court decree. The ha>i> of 
the-e last three rulines was that tin* decree of the riAcmie 
court was bindine on t!ie |iarties and that any decree 
niade by the ci\ il court woidd Im wludly nugatory. Tlic 
ground for decision in llaiii Ih vi \. lliiuh'firi ( T), was 
siiniiar. ^ 

In the I'Mili lienidi ease oi l-Vf/c/? Si)iii/i (SijKil 
SfUinii (ol. the ipiesfioii refcrreij was:- "What eour.se 
IS tile civil court to adopt uhen a suit is tiled before it 
the object of whieli is to affect the decision of the rctcnuc 
court in a pending suit within the exidudvc jurisdiction 
of tliat court V" 

'i'lie (piestioli ayain was that of a declaratory suit in 
the civil court in rcenrd to a surrender of liis holding by 
an occujuiney tenant who had made a mortgage of liis 
occu]iancy holding. As .staff'd liy TiiNiisAV, J., at 
page '.f 2 . the dii'lieulty* arose because the nwenue eotirf 
v,;is liound to follow the decisions of tlie Hoard of Reve- 
nue to the efTeel that such a surrender ojierafes to put an 
• tie} to t lie reltil ion of mortgagor and mortgagi‘e. wh«*reas 
tlie civil courts hold the eoiifrary. He -dates : “When 
;dl is said anil done, tile araitting oj relief Ity way of 
declarafioii is a math r irilhiu l/m dPewfim) af l/ir ciril 
vatri, vrul if if is made to ajipcar that tlu' declaration 
wlten granted to fhe plaintiff will lie of no avail to him, 

that setmts to me to be a very good reason for holding 
it) (no.-,t J 171 . i'.: ii'.OTi v A.!..t,, an. 

•ri) ntiiai i.t,.ri„ itt Alt. an, iti ic.iiii s A.t.,.!., inn 
e,t U'is.vi t.l,.tt.. IS ail. 
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that in such a case the court should exercise its discre- joas 
tion against the plaintiff and decline to grant any relief. 

This is not to say that a suit for declaration of the nature 
fust mentioned is not entertainahle hy a civil court. Chara^ 
That I think loould he going too far. But it is clear that 
any civil court is entitled, in the exercise of its discretion, Bennet, j. 
to refuse a declaration of this kind if it is to turn out to 
he purely nugatory.” Sulaiman, J., stated : — ‘‘Where 
it is clear to the civil court that the declaratory decree 
would he futile, the simple course would be to refuse to 
exercise its discretion for granting a declaratory relief. 

In fact I myself acted on that very ground in the case 
of Ganga Chaniar \. Bindeshri Rai (1). In-tiat case I 
declined to say that the civil suit was barred hy sec- 
tion 167 of the Agra Tenancy Act.” - 

This Full Bench decision therefore lays down the 
following propositions — : 

(1) That the civil courts liave jurisdiction to enter- 
tain such a declaratory suit in regard to the surrender of 
an occupancy holding. 

(2) That the civil courts shoidd I'efuse to grant a 
declaration (a) where there is a suit pending in a revenue 
court, and (h) where in that suit the revenue court Avould 
be bound to disregard the declaration of the civil court. 

In the present case there is no suit pending in the 
revenue court. And as the surrender is not by an oc- 
cupancy tenant who had mortgaged his holding, there is 
nothing wliicli Ayould bind the revenue court to disregard 
the decision of the civil court. The conditions (a) and 
(h) do not exist and therefore there is no reason why the 
civil courts should not exercise their discretion and grant 
the plaintiffs tht' declaratory decree. 

It has been argued that sucli a declaration Avould be, 
of no use to the plaintiffs. This does not appear to be 
correct. The plaint, in paragraph 7, alleges that the 

(1) nosij) I.L.B., i7 All., 901. 
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' Collector has, on sunmiary inquiry under section 40 o! 

Misii^ Lai. qj ordered correction of khatauni for 

Chab'n hold-ing (on the deed of relinquishment by Musam- 

uiat Tulsha). Under section 40 (3) no order under that 
section bars anyone from establishing his right by suit in 
the civil or revenue court. If the declaration is granted 
erne-, . plaintiffs that the deed of relinquishment was not 

by the occupancy tenant, then the plaintiff’s will be able 
to apply for revision of that order under section 40, and 
to have their names entered as occupancy tenants. On 
page 10, line 32, of the paper book it is stated that the 
revenue court suggested to the plaintiffs that tliey should 
have theii: title adjudicated in the civil court; (vide 
judgement of the court of first instance). If it be object- 
ed tliat entries are made under section 40 on tlie basis of 
possession, tlien attention may be given to tile finding of 
the lower appellate court on page 16, lines 13 to 18, 
which is appan'utly a, finding that the plaintiffs am still 
in cultivating possession, as all that the defendant waw 
able to offer was oral evidence that two of tlie plots were 
let to outsiders, and no evidence in regard to who culti- 
vated the remaining 13 plots; and the lower appellate 
court apparently did not accept the evidence for the 
defendant on this matter. 

It is to be noted that the firoceedings under sec- 
tion 40 were not a suit, a,s sub-section (3) shows. The 
case would lie different if there had been a revenue suit 
decided against the plaintiffs. 

The criticism has been made that the ten rulings ' 
cited are all rulings in which a mortgagee of an occu- 
pancy tenant has challenged a relinquishnumt made by 
the occupancy tenant. It was suggested that though an 
'occupancy tenant’s mortgagee might come to the civil 
court, a claimant to the occupancy tenancy might not 
come to the civil court. But it has not been laid down 
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in any of the ten rulings that a suit to declare a- relin- 
quishment invalid can only be brought in the civil court 
by a mortgagee. On the contrary, it has been held that 
the mortgagee is under certain disadvantages in such a 
suit, owing to the view taken by the Board of Eevenue 
of his rights. It appears that the rulings relate to mort- 
gagees because it is usually in the case of an occupancy 
tenant who has parted with his possession to a mortgagee 
that the landholder is able to induce the tenant to sur- 
render his occupancy rights. The present case, where 
the occupancy tenancy of the joint family was entered in 
the name of the widow of one of its former members, 
must be a very unusual case. It appears to have arisen 
from Durga Prasad, wlio originally began to cultivate 
the holding, entering it in the name of his infant son 
Devi Din, probably under the impression that Devi Din 
would have less trouble when he would succeed *on the 
death of Durga; but in a few years Devi, Din died while 
still an infant and the revenue authorities erroneously 
entered the name of the infant widow of Devi Din. 

■ It has been too easily assumed that the plaintiffs 
could have brought their suit in the revenue court. The 
learned vakil for the appellant was given an interval to 
search for any ruling which would show that a suit simi- 
lar to the present, based on the invalidity of a deed pur- 
porting to be a deed of surrender of occupancy rights, had 
ever been brought in a revenue court under section 95 of 
Act No. II of 1901 or any other section. He stated that 
he was unable to find any such, ruling. 

My learned brother has referred to the following 
rulings: — Dori Lai v. • Sardar . Singh (1), Birham 
Khushal v. Sumera (2), Ram Gharitra v. Jinsi Ahirin 
(3) Jag annath v. Bahvant Singh (4). 

(1) (1908) 6 A.L.J., 614. (2) (1918) I.L.E., 35 All., '299. - 

(3) (1918) LL.R., 36 AH.. 48. (4) (1922) I.L.R., 44 All., 692. 
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■ All of tliese were suits in which the declaration asked 

Mise^ Lai, fgj, Qj^g under section 42 of the Specific Eelicf Act, 
Chabak plaintiff had a certain legal character, such as 

that he was the adopted son of the late occupancy tenant 
(5 A. L. J., 514), or his legitimate ’ son (I. L. E., 35 
j. y| ^ 299), Or legally married wife (I. L. E., 36 All., 48), 
or that another person was not the adopted son (I. L. E., 
44 AIL, 692). 


Bmnet, 


The proviso to section 42 is: — “Provided that no 
court shall make any such declaration where the plain- 
tiff, being able to seek further relief than a mere declara- 
tion of title, omits to do so.” 


nnder this proviso the plaintiff, if out of possession, 
is bound to ask for possession. To give possession of an 
occupancy holding is within the jurisdiction of the 
revenue, and not the civil, court. And it was precisely 
on that ground that these suits failed. This is shown in 
one of these rulings, I. L. E., 35 AIL, 299, at p. 301 : — 

' ‘Even in the present suit it had to be admitted on behalf 
of the plaintiff that his suit for possession would not lie 
in the civil court, and it is said that all he requires and 
asks for is a declaration that he is the legitimate son of 
Jhau. We are not prepared to sap that if the plaintiff 
had come to the civil court for a simple declaration that 
he was the legitimate son of Jhau, he would not have 
been entitled to the declaration, provided that lie proved 
his case; but the suit is actually one for possession of an 
occupancy tenure and is brought against the landlord. 
For two years after the dismissal of his suit by the Com- 
missioner he did nothing. A suit for possession by a 
tenant illegally dispossessed has to be brought within six 
months of the dispossession. Such a suit, if it be now 
brought by the plaintiff, could not succeed. Therefore, . 
to grant a declaration that he is the legitimate son of 
Jhau would be of no use to him now. Tt could not he 


A'',': - -K-- • ■ 










followed up by a suit for possession in the revenue court. 1928 
In these circumstances, in our opinion, the suit must .M'tsei Lal 
fail.” _ 00 ,, 

It is also to be noted that in this ruling the plain- 
tiff, before he sued in the civil court, had sued under sec- 
tion 96 of Act No. II of 1901 for a declaration that he Bennet, j. 
was the occupancy tenant of the holding and the zamin- 
' dar had pleaded that the plaintiff was not the legitimate 
son of the last holder. The suit was disfnissed and the 
Clommissioner upheld the order of dismissal, saying : — 

^ ‘A suit under section 95 of the Tenancy Act is not the 
way in which to decide a question of legitimacy. The 
zamindar denies the existence of the tenancy and this is 
fatal to the suit.” This judgement is against the argu- 
ment of the appellant on both points, for he argued (and 
my learned brother has accepted the argument on .page 3 
of his judgement) that section 95 of the Tenancy Act 
was the proper section under which to decide these ques- 
tions such as legitimacy or the validity of a deed of relin- 
quishment. The decision of the Commissioner on this 
point was approved of by this Court on page 801 of 
I. L. B., 35 AIL, 299 “Section 95 of the Tenancy 
Act is hardly the section under which to proceed.” As 
regards the second point, the appellant argued that it was 
suf&cient for the plaintiffs to claim to be in possession to 
bring their suit under section 95, . even though the 
zamindar denied their possession. This also is contrary 
to the judgement of the Commissioner, and in the ruling, 
on page 301, it is said : — “and the suit brought under 
that section was rightly dismissed, as the plaintiff was . 
not in possession.” Now the present suit and the ten 
rulings to which I have referred are all suits under sec- 
tion 39 of the Specific Belief Act for a declaration that a 
written instrument is void. There is no proviso to that 
section that the plaintiff must sue for any other relief to 
which he might be entitled. In this respect the section 
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differs from section 42, wliieii lias sucii a proviso. A 
misbi ^ Lal plaintiff, therefore, wlio is out of possession cannot sue- 
Gopi under section 42 in the civil court, because, for his pos- 
session he nmstgu to the revenue court. But there is no- 
such bar to the suit of a plaintiff under' section 39. This 
Be^met, J. appears to be a reason Avhy the four rulings, dealing with 
suits under section 42, relied on by my leariu'd lirotlier . 
are not rulings which will ajipl}' to the present suit under 
section 39. Even in these four rulings the courts have 
been careful to say that if a mere declaration is asked it 
would be granted. I hav-e quoted to that effect from 
I. L. E., 35 AIL, at p. 301 . The point is further illus- 
trated from I. L. E. 30 All., 48, at p. 51 : The case- 

lies in our opinion very near liio boundary, and, like the 
learned Judges wlio decided the case of Birham Khmkal 
V. Smncra (4), ii'c fed it necrsmnj to guard ourselves 
against hying down that a sail for deelnmliou of legal 
stains eannot he enterlained hy a elril court nuu'ely be- 
caus(' such a suit may he brought in c'onscquence of a dis- 
pute whicli originally arose betw(>en landlord and tenant. 
We can conceive of a jilaint, similar to the present but 
differently drafted, in wliich a mere declaration as to-, 
the existence of a valid marriage might have been sought, 
and in respect of which it could scarcely have been held' 
that the jurisdiction of the civil court was ousted.” 

The points which differentiate tlie presmit case from 
other oases quoted by appellant are - 

(1) The present plaint (as amend(Hl') does not ask 
for possession, it merely asks for a declaration. 

(2) The plaint asks for a declaration under sec- 
tion 39 of the Specific Eelief Act in regard to a document 
and not a declaration about legal status under section 42. 

(3) There is no pending suit in the revenue court,, 
or decree. 









(1) mm TJi.R., 35 All., TO. 
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(4) The finding of the lower appellate court is that 
the plaintiffs are in cultivating possession. ^ 

To sum the matter up, it appears to me that every- 
•one has a right’ to bring a declaratory suit in the civil 
court in regard to a document, under section 39 of the 
Specific Belief Act. The granting of a declaration is a 
matter for the discretion of the civil court. As regards 
surrenders by occupancy tenants, the civil court 'will not 
grant declarations where there are suits pending in the 
revenue court, in which the revenue court would be bound 
to disregard the declarations, or where the revenue court 
has granted a prior decree against the plaintiff. In the 
present case there is no revenue court decree or pending 
■suit. 

No ruling has been shown prescribing any other li- 
mitation on the discretion of civil courts in regard to such 
declarations about documents of surrender of occupancy 
holdings. 

Therefore the present suit is one in which the lower 
appellate court has correctly granted a declaration. 

By THE Court : — ^As the Judges composing this- 
Bench differ on a point of law, it is ordered that the fol- 
lowing point he referred to a third Judge of the Court, 
namely, “Whether in the circumstances of the present 
case, the plaintiffs are entitled to maintain their suit in 
the .civil court.” 

The matter was then laid before a third Judge, 
namely Sulaiman' A. C. J. 

SULAIMAN, A. 0. J. This is an appeal by 
the zamindar, arising out of a suit brought 
by two plaintiffs claiming to be . 'occupancy tenants 
of the defendant No. 2, and asking for a declaration 
that a certain deed of relinquishment executed by defen- 
dant No. 1, a widow, in favour of the zamindar is null 
and void and not binding on thein. 
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The oi’iginal plaint included an express relief for a 
declaration that the plaintiffs are the occupancy tenants 
of the holding, and. also, in the alternative, one for posses- 
sion. The latter was deleted and the former was with- 
drawn by the vakil subsequent to the filing of the plaint. 
The only relief that remained was that the defendant 
No. 1, Musammat Tulslia, had no concern with the hold- 
ing, and that the relinquishment by her was fictitious, 
fraudulent and collusive, and was ineffectual a, gainst the 
plaintiffs. 

Now the plaintiffs are not entitled to a declaration' 
that a document executed by a third party is null and 
void, or that she had no right to execute it, without 
establishing that they themselves are the tenants of the 
land, and that a cloud is cast on their title on account of 
the deed. Thus, even though the express reliefs for a 
declaration of right to the tenancy and for possession have 
now been deleted from the plaint, there can be no doubt 
that the sole object of the avoidance of the deed of relin- 
quishment is to establish the plaintiffs’ right to the ten- 
ancy. The court cannot grant the declaration sought for 
without deciding the question of the disputed tenancy as- 
against the contesting zamindar. 

A veiy large number of cases are referred to in the 
judgements of my learned brothers, and a good many 
more have been cited at the Bar by Mr. Binod Bihari 
Lai, who has very fairly put all the available leading 
cases before me, because the respondents are not repre- 
sented. It is not necessary for me to refer to all these 
rulings, because in my opinion a very large number of 
them are not really relevant for the purposes of this 
appeal. These rulings can be classified into . six 
groups. 

The first and the largest group of cases -is where suits 
were instituted in a civil court by mortgagees of tenan- 
cies. According to the view which has prevailed in this 
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Court a mortgagee of a tenancy is not a tenant of the 1928 
landlord, and no relation of landlord and tenant exists misbi lai, 
between these two. In these circumstances it is obvious 
that the only forum to which an aggrieved mortgagee can Ohaean 
have recourse is that of the civil court. According to - 
the view prevailing in this Court such a mortgagee cannot suiaiman^ 
at all maintain a suit in the revenue court under’ the 
Tenancy Act. Eulings of this class are therefore not 
relevant. 

The second group of cases is of those where, previous 
to the institution of the suit, revenue court decrees had 
been passed against the plaintiff and were operative. In 
such cases civil courts have invariably declined to re- 
adjudicate upon the rights of the parties, as the effect 
would be to nullify the decree of the revenue court which 
was competent to decide the matter. 

The third group of cases is of those where, although 
no final revenue court decree had been obtained, a suit 
in a revenue court, raising substantially the same point, 
was pending in the revenue court, which had jurisdic- 
tion to tiy that question of dispute. In such cases the 
High Court very often declined to exercise its discretion 
to grant the declaration sought for, on the ground that 
the decree would be futile as the revenue court might not 
act upon it. 

The fourth group of cases is of those in which the 
zamindar was not a party at all, but two rival claimants 
to a tenancy were litigating in a civil court. Admittedly 
no relation of landlord and tenant exists between such < 
parties, and such suits are obviously cognizable by a civil 
court. ’ 

The fifth group of cases is of those where the plain- 
tiff alleges that he is either the sole or the joint tenant of 
a tenancy, and does not admit that the defendant is his 
landlord. In such cases, even when the defendant . 
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been held to have jurisdiotion to try them. Such cases 
also are distinguishable. 

The sixth group of cases is of those where suits are 
brought, not by mortgagees, but by tenants, when 
neither a previous revenue court decree exists, nor is 
there any suit pending in a revenue court, and the land- 
lord is among the defendants and the plaintiff admits that 
he is the landlord. In my opinion, it is rulings only ip 
such cases that are relevant for the purposes of the 
present appeal. 


Before referring to them I would examine the pro- 
visions of the Tenancy Act itself. Section 167 of Act II 
of 1901 consists of two parts. The first part directs that 
“all suits and applications of the nature specified in the 
fourth schedule shall be heard and determined by the 
revenue courts.” This apparently gives jurisdiction to 
the revenue courts to try, not only suits and applications 
•mentioned in the fourth schedule, but also such as are 
of the nature specified therein. The second portion of 
it says that “no court other than a revenue court shall 
take., cognizance of any dispute or matter in respect of 
which any such suit or application might be brought or 
made.” This confers exclusive jurisdiction on the re- 
venue courts, and therefore all courts other than revenue 
courts must refrain from trying sucli questions. It is 
noteworthy that the expression used is not merely “suits 
and applications,” but “ any dispute or matter in res- 
pect of which any suit or application might he brought 
or made.” The' section has been obviously made very 
comprehensive in order to include all cases in which dis- 
putes arise in respect of a matter which can be disposed 
of by the revenue courts. The object of the section, to 
my mind, clearly is that all suits, no matter in what way 
plaints are framed, should be instituted in a revenue 
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court if tiie dispute is such as can be effectively disposed- 
of by that court. In this view, there can be no doubt that 
the true test to apply in all such cases would be to ask ^Gopi 
the question “whether the dispute, which arises in the 
present case, is one in respect of which any suit or ap- 
plication could have been brought in the revenue court. ’ ’ suMman, 

A. C. J, 

In a case like the present, where the main object of 
the plaintiffs is to establish their right to the tenancy 
as against the zaniindar and it is only on the establish- 
ment of such a right that the declaration as to the non- 
binding character of the relinquishment by the pro 
jormd defendants can be granted, it is clear that in a 
properly framed suit in a revenue court the same subs- 
tantial relief can be obtained from it. TTnder section 96 
at any time during the continuance of a tenancy a tenant 
may sue for a declaration as to the name and desci-iptiou 
«pf the tenant of the holding. On the plaintiffs’ own show- 
ing the tenancy continues and the relation of landlord 
and tenant exists between them and the zamindar, tlie 
only dispute being who is the tenant. To such a suit 
in a revenue court the widow could very easily have been 
impleaded as a pro forma defendant. There is no.thing 
in the Tenancy Act which prevents such a pro forma 
defendant from being impleaded. Clause (a) obviously 
-covers cases where on the death of a tenant there is a 
dispute among more persons than one as to who should 
■succeed him. The present plaintiffs could therefore very 
•easily, and indeed more appropriately, have sought their . - 
relief in a revenue court without coming to the civil 
court at all. I am therefore clearly of opinion that the 
jurisdiction of the civil court to grant such a relief 
is barred by section 167 of the Act. . . 

. The following cases support my view, and I think 
that out of all the cases cited before me they only are 
relevant. 


134 


• THE INDIAN LAW REPORTS, 


[VOL. LI. 


In the case of Don Lai v. Sardar Singh (1), a ten- 
miski l.il ant’s suit for a declaration that he was in joint cultiva- 
Goiei tion with, and the adopted son of, a deceased tenant by 
Ckaban Qf survivorship, against the zamindar was held not 

to be maintainable in a civil court. It was clearly laid 
suiaiman, down there that a suit of that kind would fait under 

A G J 

section 95 of the Tenancy Act. 

In the case of Birham ' Khushal v, Sumera (2), a 
tenant’s suit filed against the zamindar in the civil court, 

• asking to have it declared that he was the son and lawful 
heir of the late tenant, and for possession of the occupancy 
holding, was thrown out on the ground that he ought tO' 
have brought his suit within six months in the revenue 
court. The substantial relief claimed in that suit, how- 
ever, was one for possession pure and simple, and the* 
case is therefore distinguishable. It is unnecessary to- 
consider in the present case whether an heir to a deceased 
tenant can be deemed to be in constructive possession of 
the holding, so that his failure to obtain actual possession 
amounts to a dispossession or ejectment within the mean- 
ing of section 79 of the Act. 

m ^ 

The case of Badri Kasaundhan v. Sarju Misr (3) 
was also a suit for possession in a civil court against 
the zamindar, and was dismissed on similar grounds. 

In the case of Ram Charitra v. Jinsi Ahirin (4), a 
suit by a woman, alleging herself to have been legally 
married to a deceased tenant and being the rightful 
heir to the tenancy as his widow, brought in the civil 
court against the zamindar was held to be barred by 
section 167, as the plaintiff’s remedy was under section- 
95 of the Ten&cy Act. 

Lastly, in the case of Jagannath v. Balwant 
Singh (5), a suit by a zamindar for a declaration of the- 

(1) (1908) 5 A.L.J., 614. (2) (1913) T.L.E., 35 All., 299. 

: , (8) (1913) I.L.R., 86 All., 55. ' (4) (1913) T.L.B., 36 AIL, 48. 

. . i .(6) (1922) I.L.R., 44 AIL, 692. 
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invalidity of an alleged adoption, set up by certain per- 
sons who were claiming to be the heirs to the tenancy Mjsbi Lal 
of a deceased tenant, was held not to be cognizable by Gopi 
the civil court, as the proper remedy was a suit under 
section 95 of the Tenancy Act. 

It will be noticed that in the cases noted above the . | 

plaintiff admitted that the relation of landlord and tenant 
subsisted between the parties and that the tenancy was 
still continuing. The defendant landholder was a party 
and was denying the plaintiff’s title to the tenancy. 

The last-mentioned case was a converse case. But in 
all the cases the substantial question in dispute was the 
right to the tenancy and arose as between the tenant 
and the landholder. A declaration' of that right could 
have been obtained in a revenue court. It was on this 
ground that it was held that the civil court’s jurisdiction 
was barred. 

It is suggested in the judgement of Bennet, J., 
that the District Judge has found that it is probable that 
most of the plots were cultivated by or on behalf of other 
members as alleged by the plaintiffs appellants. If it 
is a fact that the plaintiffs are in possession of these plots, 
they cannot be seriously prejudiced by the dismissal of 
the present suit on the mere ground of want of jurisdic- 
tion. Whenever any attempt is made by the zamindar 
to eject them, or a dispute is raised in the revenue court 
as regards their right to the tenancy, it will be open tO' 

. them to reopen the question of the validity of the sur- 
render by the widow. 

I therefore agree with Mukerji, J., and hold that 
the appeal ought to be allowed. Let thig opinion be 
sent to the Bench hearing the appeal. 
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Before Mr, Justice Sulaiman, Acting Chief Justice, 

Mr, Justice Mukerji and Mr. Justice Boys, 

JA(tJ3ISH PEASAD and others (Plaintiffs) v , HOSH- 
YAE SINGH AND ANOTHER (DEFENDANTS)."^ 

Hindu law — Joint family property — Alienation by father — 
Legal necessity— Burden of proof — Suit by sons before 
property is sold in execution of mortgage decree obtained 
against father — Sons' failure to prope immorality of debt 
immaterial. 

Ill a joint Hindu family governed by the Mitakshara, 
consisting of a father and his sons, the father made a mort- 
gage of joint family property. The mortgagee sued on the 
mortgage, without impleading the sons, and obtained a decree 
for sale. After the decree, but before the sale could take place, 
tlie sons brought a suit against the mortgagee, challenging 
the validity of the mortgage. The sons failed to establish 
that tlie debt was tainted with immorality and the mortgagee 
failed to establish legal necessity. There was no question of 
an antecedent debt. 

Held that, in these circumstances, the mortgagee having 
failed to establish legal necessity for the loan, the sons’ suit 
must succeed although they had failed to prove that the debt 
was of an immoral character. The case was governed by the 
third, and not by the second, of the five propositions of Hindu 
law laid down by the Privy Council in Brij Narain v. Mangal 
Prasad (1). 

Per Mukerji and Bovs, J’J. : — The second proposition 
did not apply, because the word ''debt” contained in that pro- 
position did not contemplate a mortgage debt but only an 
unsecured debt. 

Per Sulaiman, A. C. J. : — The word "debt” in the se- 
cond proposition included a mortgage debt, but that proposi- 
tion did not apply to this case as no auction sale had taken 
place and the property had not yet passed out of the family. 

^Second Appeal No. 1884 of 1925, from a decree of P. C. Plowden, 
Additional District Judge of Meerut, dated the 20th of August, 1925, con- 
firming a decree of P. C. Mogha, Subordinate Judge of Meerut, dated the 
25th of May, 1925. 


(1) (1923) T.L.B., 46 All., 95. 
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Brij Namin v. Mangal Frcmid (1), Sahu Ram Chandra 
V. Bhup Singh (2), Bhagbut Pershad Singh v. Girja Koer (3), 
Suraj Bunsi Koer v. Sheo Persad Singh (4), Gauri Shankar 
V. Jang Bahadur (5), Gajadhar Parade v. Jadubir Pande (6), 
Nanprni Babuasin v. Modhun Mohun (7), Chandradeo Singh 
T. Mata Prasad (8), Lad Singh v. Jagraj Singh (9), and Nand 
Lai V. Umrai (10), referred to. 


The facts of the case may be briefly stated as fol- 
lows : — One Chandra Kisliore executed two simple mort- 
gages, in March and June, 1919, of joint ancestral pro- 
perty belonging to himself and his four sons, who 
formed a joint family with him. He alleged that the 
property belonged to him and did not profess to act as 
manager of the joint family. The mortgagee obtained a 
decree, in May, 1922, for sale on foot of the two mort- 
gages, without impleading the sons in his suit. On the 
day previous to that fixed for sale of the property in 
execution of the decree the sons sued the mortgagee 
decree-holder for a declaration that the property was not 
liable to be sold in execution of the decree. They plead- 
ed that there was no legal necessity for the debts and tliat 
the debts were contracted for immoral purposes. The 
defendant pleaded that the mortgages had been executed 
for legal necessity. The findings were tha,t the plaintiffs 
had failed to prove the immoral character of the debts, 
and that the defendant had not established tliat the mort- 
gages were supported by legal necessity. There was no 
question raised that these loans had been taken to pay off 
any antecedent debt. Both the lower courts, holding 
that the plaintiffs could not succeed unless they proved 
that the debts were tainted with immorality, dismissed 


(1) (1923) I.L.E., 46 AIL, 95, 
(3) 0888) I.L.E., 15 Cal., W. 

(6) (1924) 27 Oudh Cases, 124. 

(7) (1885) I.L.E., 18 Cal., 21. 
(9) (1927) T.L.E.. 50 All., 646. 


(2) (1917) I.L.E., 39 All., 437. 
(4) (1879) T.L.E., 6 Cal., 148. 
(6) (1924) I.L.E., 47 AIL, 122. 
(8) .0909) T.L.E., 31 AIL, 176. 
(10) 0926) 29 Ondh Oases, 260. 
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the suit. The plaintiffs appealed to the High Court, and 
the case was referred to a Bench o'f three Judges. 

Pandit Narmadeshwar Prasad Upadhiya, Munshi 
Girdhari Lai Ayarwala and Babu J . S. Gupta, for the 
• appellants. 

Babu Peary Lai Banerji, for the respondents. • 

SuLAiMAN, A. C. J. In the present case the sons’ 
suit was filed after the mortgagee had obtained a mort- 
gage decree against the father without impleading the 
•sons, but before the mortgage property was actually put 
Up for sale. at auction. 

I agree in the final conclusion arrived at by my 
learned brothers that the sons can obtain a^ declaration 
avoiding the mortgage if the mortgagee fails in establish- 
ing legal necessity for the advance, even though the sons 
themselves fail to show that the debt was tainted with 
immorality. My reasons, however, are slightly different. 

I agree that the case of Brij Narain v. Mangal 
Prasad ("l) must be taken to summarize all the proposi- 
tions which follow as a result of the previous authorities, 
and should be deemed to include all the observations 
made in the case of Salm Ram Chandra v. Bhup 
Sinqh (2) which were supported by authority. It is 
cleat from the remark at pages 102-3 in the case o 
Brij Narain that the case of Sahu Ram Chandra must 
not be taken to decide more than what was necessary for 

the judgement. , 

In this' view it is unnecessary for me to examine 

the passage in the case of Sahu Ram Chandra relied upon 
by the learned advocate .for the defendant with, reference 
to its context. The present case must be governed by 
one or other of the five propositions laid down in Bn] 

Inasmuch as the' present suit was instituted before 
the auction sale could take place, I agree that the case is 
• not governed by proposition No. 2 and th^^e ft. 's 
under proposition No. 3. But I have “ 

m (1« Lb... 16 An, ». w 0917) 39 All, 137. 
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holding that the word “debt” used in proposition No. 2 
means “simple money debt” or “debt other than a .iw!I)jhh 
mortgage debt.” i 

In the first place Brij Narain’s case was one in which 
a mortgage decree had actually been obtained by the 
mortgagee. The debt which their Lordships had to con- 
sider was a mortgage debt. One would therefore expect 
that whereYer there was a clear distinction between the 
rule governing a ‘‘mortgage debt” as distinct from a 
“simple money debt,” their Lordships would be specific 
in making their meaning clear. Throughout the judge- 
ment at several places their Lordships describe a “mort- 
.gage debt” as a “debt.” - While referring to SaJm Ram 
•Chandra’s case, which was one of a mortgage debt, their 
Lordships repeatedly call it a “debt.” Wliile explaining 
what was meant by ah antecedent debt their Lordships 
■draw no distinction between a “mortgage debt” and a 
“simple money debt.” Can it for a moment be sug- 
gested that a “mortgage debt” is not a “debt”, or that 
the word “debt” by itself is not comprehensive enough 
to include a “mortgage debt?” 

Their Lordships also relied on the authority in the 
-case of Bhaghut Pershad Singh v. Girja Koer (1). That 
also was a case of a mortgage debt, and their Lordships 
referred to the loan as a “debt.” I think it unnecessary 
to quote more passages from the judgement, for I am 
convinced that throughout the judgement their Lord- 
ships used the word “debt” as comprehensive enough- to 
include both a “mortgage debt.” and a “simple money 
^ebt.” I therefore see no justification for introducing * 
the words other than a mortgage debt” after the word 
“debt” in proposition No. 2 in order to give it a mean- 
ing. 

• . It cannot be denied for a moment that the same word 

'“debt”, when used in propositions Nos. S and 4, includes 

(1) (1888) LL.E.. 15 Cal., 717.. 
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a “mortgage debt.” .Uthougli, tlierofore, I find it very 
difficult to give a narrow and limited meaning to the 
word “debt” in proposition No. 2, I hold that that pro- 
position is not applicable to the present case, because 
no auction sale has taken place yet. 

I am inclined to interpret the expression “lay the 
estate open to be taken in execution proceedings upon a 
decree for payment of that debt” as the equivalent of 
“make it liable to be sold at auction in execution of the 
decree,” which to my mind means that as soon as the 
property has been sold at auction the transaction cannot 
be impeached without sliowing immorality. The clause 
does not necessarily mean that after the decree and before ' 
the sale the sons cannot, by obtaining a derdaratory decree 
in a separate suit, say that the ’transaction is not binding 
on them, and thus prevent tire sale. That the exjnnssion 
does not mean that tlie passing of the decree' itself pre- 
vents tlie sons from challenging tlie debt, will b(^ obvious 
if we apply |)roposition No. 2 to tlie case of a simple 
money debt. Burely the debt creates no charge on the 
estate. The decree on the foot of such a simple money 
debt also creates no lien or charge upon the estate. So 
long as the property has not been attached in execution 
of such a simple money decree, the family is at liberty 
to transfer it so as to place it out of the reach of the 
creditor. The decree by itself has no special efficacy. 
The position of the creditor remains tlie same as it was 
when the debt was contracted, or when the suit was ins^ 
tituted. The liability of the estate to pay off this debt 
is also not altered materially by the passing of a simple 
money decree. Such being the case, it cannot be said 
that the mere passing of the decree lays the estate open 
to.be seized by the decree holder in the literal sense. Tlie 
expression quoted by me above is a paraphrase of another 
expression used by their Lordships af page 101,— “It 
may become liable by being taken in execution on the 
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back of a decree obtained against tbe father” — ^which 
means that the estate can be purchased in execution of 
such a decree. 

It may be that the logical result of such an inter- 
pretation is that the right to impeach an auction sale on 
the ground of want of legal necessity is taken away even 
if the sale takes place in execution of a mortgage decree, 
but such a result is not necessarily startling. It is in ac- 
cordance with at least two previous cases decided by their 
Lordships of the Privy Council ; Suraj Bunsi Koer v. 
Sheo Persad Singh (1) and Bhaghut Pershad Singh v. 
Girja Koer (2). Both were cases of auction sales in 
execution of mortgage decrees. The judgements in both 
of these cases show that their Lordships did not draw 
any distinction between an auction purchase in execu- 
tion of a simple money decree and that in execution of 
a mortgage decree. Several previous cases dealing with 
auction sales in execution of simple money decrees were 
referred to and applied to the pase before their Lordships. 
There would have been no necessity to refer to them if 
they were inapplicable. Without drawing any distinc- 
tion, their Lordships laid down the general proposition 
that after sales in execution of a decree for the father’s 
debt the sons cannot recover the property without show- 
ing immorality or illegality to the knowledge of the pur- 
chasers. 

No doubt the original basis of the doctrine appears 
to have been the protection of third parties* but in view 
of a series of pronouncements of the Privy Council 
it may now have become settled that after an auction 
sale the son can impeach the transfer only on the ground 
of immorality. 

Even in cases of simple money decrees innocent 
strangers need not necessarily come in, for the creditor 
himself, who may have known that there was no legal 

(1) (187?) I.L.E., 6 Cal., 148. (2) (1888) I.L.B., 15 Oal., 717. 
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necessity for bis debt, may purchase the property him- 
self, but the rule will still apply. 

On the other hand tlie mere fact tliat a mortgagee 
decree-holder has himself purchased the property does 
not necessarily show that he is not a hdtid fide purchaser. 
He may be an heir of the original mortgagee, he may be 
an alienee of the mortgagee, rights, or he may have ac- 
quired the mortgagee rights at an auction sale, and in 
such cases he may have no knowledge ydiatsoever that 
the mortgage transaction was defective, or that it was 
going to be attacked by the sons. At tlie time when he 
makes the auction purchase he may be acting innocently, 
and may honestly take it for granted that the decree is 
good and binding on the whole family. 

When authorities have laid down a rule, it is not 
always necessary to try to discovei’ the original basis of it. 
If one Avere asked to give an explaniition Avhy an auction 
sale in execution of a mortgage decree shoidd prevent the 
sous from cliallenging it exce])t for immorality, one can 
(•('I’tainly find a reason for it. Once a decree has been 
obtained, or for the matter of tliat a debt exists, unless 
it is immoral the father can voluntarily sell the family 
property in p<ayment of such debt and the sons cannot 
dispute such a sale Avithout shoAA'ing immorality or ille- 
gality. What can be done vohintai*ily by the father him- 
self may also be done comjrulsorily by the court. If tlu' 
father can f?a.tisfy his oAvn jrrevious delit by alienating 
such pi'operty, Avhy catrnot a court of laA\' order liis pro- 
perty to be sold in satisfaction of sucli debt? After all, 
an auction sale is merely an involuntary transfer of pro- 
perty in satisfaction of his debt and the principle Avlhch 
governs a voluntary transfer to pay off such debt may 
equally be applicable to an inA-oluntary transfer in pay- 
ment of the same debt, brought about through a court 
sale. 
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Ill the present case only a decree has been passed on 
■the basis of the mortgage debt. The decree is a neces- 
sary result of the execution of the mortgage. When 
the sons were not impleaded in the suit, the mortgagor 
himself could not plead that he had no authority to make 
the mortgage. The mere fact that a decree has been 
obtained behind the back of the sons has not improved 
the position of the mortgagee. The auction sale has 
not yet taken place. The property has therefore not yet 
passed out of the family. It is still in the possession o^' 
the family. ' ■ 


In these circumstances my answer to the question 
referred is that the sons need not prove the immoral 
■character of the debt if the mortgagee fails to establisfi 
legal necessity for the loan. 
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Mukbrji, J. : — This appeal, which has been ic;- 
ferred for disposal to a Bench of three Judges, arises out 
of the following facts. The plaintiffs, who are the ap- 
pellants before this Court, are the sons of defendant 
Ho. 2, Chandra Kishore. Chandra Kishore executed two 
simple mortgages over a part of what now must be 
taken to have been Joint ancestral property belonging to 
himself and his sons, the plaintiffs, in favour of tlie 
■defendant No. 1, Hoshyar Singh. Hoshyar Singh ob- 
tained a decree for sale on foot of .the two mortgages. 
Thereupon the plaintiffs instituted the suit, out of which 
this appeal has arisen, to obtain a declaration that tlic 
property mortgaged, being Joint Hindu family property, 
is not liable to be sold in satisfaction of the decree No. 44 
■of 1922, passed by the court of the Subordinate Judge 
of Muzaffarnagar in favour of Hoshyar Singh and against 
Chandra Kishore. It will appear from the foregoing 
statement of facts that the plaintiffs were no parties to 
the dqcree. 
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The plaintiffs in support of their case alleged that 
their father Hoshyar Singh contracted the debts for im- 
moral purposes. The defendant pleaded, among other 
matters, that the mortgages had been executed for legal 
necessity. 

Mnkerj), j. The couiT of fuTst instaiice found that while the 
plaintiffs had failed to prove that the mortgages were 
tainted with immorality, Hoshyar Singh, in his turn, 
had failed to prove that the mortgages were executed 
for family necessity. Being of opinion, in view of an 
Oudh case, Ganri Shanhar v. Jang Bahadur (1), that 
the plaintiffs could not succeed in their suit for a dec- 
laration without proving that the mortgages were taint- 
ed with immorality, the learned Subordinate -Judge 
dismissed the suit. On nppt’al by the plaintiffs the 
learned Judge affirmed t!)e finding of fact arrived at by 
the learned Subordinate Judge that the plaintiffs had 
failed to prove that tlu' niorigages were raised for im- 
moral purposes. Tt appears from the judgement that 
Hoshyar Singh did not try to support tlie decree in liis 
favour, in the lower appellate court, by showing on the 
evidence that the mortgages were supported by legal 
.necessity. The learned Ju(l,„e, accepting what he 
thought was a necessary corollary of a certain case de- 
cided in this Court, "agreed with the learned Subordinate 
Judge that the plaintiffs eould succec'd only on proving 
their allegation as* to the father’s immorality with re- 
ferouee to the mortgages in (piestion. He accordingly 
dismissed the appeal. 

The case relied on by jiu' District Judge was that of 
Gajadha.r Panda v. Jaduhir Panda (2). The point that 
had to be decided in that case was slightly different, 
though a corollary may certainly he drawn from that 
decision, in support of the learned District Judge’s view. 
The case aforesaid was one in which the property had 

m nnsi) <27 0«dh Cn«es, 124; 72 (2) (1224^ I.L.R., 47 AH., 122. 
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already passed out of the family in execution of the mort- 
gage decree and had been purchased by the mortgagee 
himself and sold by him to a third party. A Bench of this 
Court, of which I was a member, held that the case was 
governed by the second proposition, out of the five, laid 
down by their Lordships of the Privy Council in the 
case of Brij Namin v. Mangal Prasad (1). 

Since the decision of that case, the case of Brij 
Narain has been ^consid*ered in this Court and it was 
further considered in the arguments before us in this very 
case. Having regard to all the arguments addressed to 
us, I fear that the opinion previously expressed by me 
in the case in I. L. E., 47 All., 122 must be treated by 
me as erroneous. Their Lordships of the Privy Council 
took an opportunity in the case of Brij Narain to over- 
rule, except on the point directly decided, a previous de- 
cision of the Board viz., SaJiu Rani Chandra's case (2), 
and laid down five propositions of Hindu law for the 
guidance of the courts. As remarked by their Lordships 
of the Privy Council in a much earlier case, Nanomi 
Bahuasin v. Modhun Mohun (3), the cases relating to 
the liability of sons for their father’s debts contracted 
with or without the security of the family property.- 
decided both in India and by the Board could not all 
be very well reconciled. Their Lordships found that 
some of the observations made in the case of Sahu Ram 
Chandra could not command their Lordships’ approval. 
Their Lordships, therefore,- we may take it, were anxi- 
ous to lay down the five propositions of law witli the 
idea that those propositions would be taken as the finnl 
statement of the law on the subject and as no longer 
open to discussion. The Board which heard Brij 
Narain’ s case was described by their Lordships them- 
selves as a “Full Board.” I am therefore of opinion 

(1) (1928) I.L.R., 46 AIL, 9.5. (2) (1917) I.L.R., 39 AIL, 437. 

(8) (1885) I.L.E., 13 Cal., 21. 
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that W(' should not go to any earlier (.'(‘cisions in order 
to find out what is the law governing the relations of 
sons, fathers and tn*editors, so far. at least, as these 
propositions are found governing a ca-e. For exam- 
ine, their Lordships did not say anything about the 
rights of an auction piirehaser at a court sale and his 
rights will have to he fcnrid frosn earlier decisions, 
iiniess we have some guide in the five propositions ap- 
plicable to the particular case* that may arise for 
decision. 

The actual facts that were before their Lordsliips 
in Brij Ndrnin's case were these. A fatiier of a joint 
Hindu family borrowed money iii order to-jtay otT two* 
earlier mortgages excented by Iiiuiself. Wiien the loan 
was not repaid, the erediinr sued the father and his 
sons and obtained an r.*’ partv decree, fi’he sons were 
not pro[>erly re|)res(>nted in the suit. 'I'lnyv then hrovight 
the suit, wliieh went up in apiieal la’I'ore their Tjord- 
sinps of the. Ihivy (louncil, to obtain a di'claratiou that 
the deen'e ])asst'd against tlu' fathf'i- and llu-mselves was 
not binding on them. fi’Iie suit sueec'eded in the court 
of first instaneo and it also sticeeeded in tins Court. 
In tliis Court an inijuiry was ordered as to whether the 
two previous mortgages paid off would sipiport the siib- 
seipient mortgage in favour of the principal di'fendant, 
the creditor, having regard to the oh'-mnations of tlieir 
Tjord, ships of the Privy Council in Salni Ram Cliandm'K 
case, namely, that an anfeta'dent deld, to he good, 
ninst hiive been inenm'd wholly independently of the 
fitnily proju'i'fv. .\s the fnidings weri' against tin' cre- 
ditor, the, appeal was dismissed, 'riieii the niatU'r went 
before their Lordsliips of the Privy (’ouneiL Their 
Lordships mentioned, in the course of the judgement,, 
tliat there were two eontlieting principles of Hindu law. 
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joint Hindu family property without legal necessity. — 
The other proposition of law w^as that it ivas the pious 
duty of a son to pay his father’s debt and that the whole 
of the joint family property could be taken in execution sisoh. 
by a creditor in order to realize the father’s debt. Their 
Lordships, at page 102 of the report, remarked : — “^iMukerji 
is probably bootless to speculate as to how these seem- 
ingly conflicting principles were allowed to develop. . . . 

For aftei all, if looked at straight in the face, wliat 
position could be more a'nomalous than this? A father 
who is manager, borrows a like sum from A and B . To 
A he gives a mortgage on the family estate, containing 
a personal covenant. To B he gives a simple acknow- 
ledgment of loan. B sues and geto a decree; on this 
decree execution can follow and the estate can be taken . 

A, suing upon his mortgage, cannot recover. It seems 
to have been felt that if the debt for which a mortgage 
was given was in any proper sense antecedent, then 
it, SO to speak, escaped the direct infringement of th(‘ 
principle that the father manager could not burden the 
estate except for necessity.” Having made these re- 
marks, their Lordships further remarked that there were 
some observations in Sahu Ram Chandra’s case whicli 
were not necessary for their Lordships to make and with 
which the learned Judges of the Full Board thought their 
Lordships could not agree. Then their Lordships 
proceeded to lay down the five propositions of laav to be 
found at page 104 of the report. 

In the light of what preceded the laying dowri of 
these propositions, I proceed to examine them. The 
first proposition is: — “The managing co-parcener of a 
joint undivided estate cannot alienate or burden the estate 
qua manager except for purposes of necessity.” • 

It will be noticed that their Lordships used the 
expression “burden the estate” in the sense of mortgag- 
ing the estate. They have used the same expression in 
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— the last sentence of the Jong quotation niade by me from 
Phasad page 102 above. By the first proposition, therefore, 
Ho'hyat. Lordships meant that a manager, which term will 
SiNaii. include a fatlier with sons, has no power either to make 
a sale or gift of property or of even mortgaging the 
jua-erji, J. raising a loan, except for purposes of neces- 

sity. It w^ould follow from this that if the father raised 
a loan on the security of the family property, that 
security could not be enforced against the family 
estate. 

The third proposition is as follows : — (I am 
leaving for the present out of consideration the 
second proposition, which is the important one 
in the present case) — “If he purports to burden the es- 
tate by mortgage, then unless tliat mortgage is to 
discliaige an antecedent debt, it would not bind the 
estate.” Here again, their Lordships make it clear 
that by the use of tlie expression '‘burden the estate,” 
their Tjordsliips meant a mortgage and never had 'a 
simple money debt in their mind. ' The rule laid down 
is that if the manager of the family estate happens to 
be the father, and there is no family necessity, the case 
of which lias been provided for by proposition No. 1, the 
mortgage, to be enforceable, must be a mortgage w^hich 
was raised to discharge an antecedent debt. Here 
again, their Lordships make it clear that a case of 'a 
mortgage can be supported by the creditor on two 
giounds; one -is, generally, tliat the manager can en- 
<‘umber the estate by way of mortgage for tlie purpose 
of iK'cessity: si'condly, that the nuinagi'r, being a. father, 

paid witli the money raised his nun nr an ance.stor’s 
existing debts. 

■ The fourth proposition concerns itself with the de- 
finition and explanation of an antecedent debt and we 
need not consider it. 
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The fifth proposition is also not important for onr l.:l_ 

purposes, except in so far as it will help us to understand 
the right meaning of proposition No. 2. I shall have to 
consider the language of the fifth proposition after I sucofi. 
have discussed the proposition No. 2. 


The proposition No. 2 runs as follows: — “If he^in^erji, j. 
(the manager) is the father and the reversionaries are 
the sons he may, by incurring debt, so long as it is not 
for an immoral purpose, lay the estate open tO be taken 
in execution proceeding upon a decree for payment of 
that debt.” The question is whether the debt which 
is mentioned in- this proposition No. 2 also includes a 
mortgage debt. Their Lordships lay down by this 
proposition No. 2 that in the case of the manager of 
the family being the father and the rest of the members 
heing his sons, the father, if he incurs a debt which is 
not tainted with immorality, incurs the risk of the cre- 
-ditor recovering the debt from the entire estate by way 
-of execution of a decree obtained on foot of the debt. 

As I have said above, the question is whether the 
word debt in proposition No'. 2 includes a mortgage debt. 

If their Lordships were dealing with a mortgage debt it 
was not necessary for them to deal with it in proposi- 
■tions 1 and 3. I will refer to the quotation made by me 
from the observations of their Lordships at page 102. 

'Their Lordships give the illustration of the same father 
borrowing equal sums of money from two different per- 
sons. To one he gave a mortgage over the faraily 
property and to the other he gave a simple acknowledg- 
ment or a simple money bond. Their Lordships point 
out that while* the secured creditor is unable under the 
Hindu law to recover his money by the process of law, • 

"the unsecured creditor has the advantage of realizing 
his money from the entire estate. In my opinion, in 
ihe proposition No. 2 their Lordships were dealing with 
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the case of an unsecured creditor and were not contem- 
plating tlie case of a secured creditor. It is, therefore, 
; not right to say that as soon as a mortgagee obtains his 
decree against the father he comes within the proposi- 
tion m. 2 and is entitled to sell the mortgaged portion 
•/.of he family property (or the entire family property 
It the whole has lieen mortgaged) liecause it is the.pion; 
(iiity of the son to pay. 

■ The ^ fact that their Lordships, by using the ex- 
piession by incurring debt” in proposition No. 2, were 
referring merely to a simple unsecured debt, will be clear 
h-om^an examination of the language of ,, reposition 
i O. o. Proposition No. 5 runs as follows: — ” There 
no rule tliat this result is affected* by tlie (luestion ydie- 
tlier tlie father, ulio contracted the debt or burdens the- 
estate is alive or dead.” In this ])roposition No. 5 
-leir^ljordsliips used the expressions ‘ ‘conti-acted tlic 
<hd)t_ and burdens the estate.” Evidently tlie con- 
li-acting of a debt was not meant to irajily the same 
thing- as the burdening of tire estate. By the word 
^ w.io conti acted the debt” their Lordships meant ‘who' 
incurred a debt without the security of the family pro- 
perty.’ By the expression, “wdio burdens tlie estate ” 
their Lordships meant a father wlio created a mortgage, 
oi'er the estate, T am satisfied, therefore, that the pro- 
position No. 2 applies to the case of an unsecured debt 
of the father and not to a secured debt. 

The controversy in the appeal before us is this. It 
IS urged on behalf of the creditor respondent, Hoshyai- 
bingli, that because he has obtained a mortgage decree 
he can proceed to sell the property outright and the sons, 
the plaintiffs, cannot stop him from selling the property 
unless and until they can prove that the mortgage was 
contracted for immoral purposes. He argues that on 
the finding of the court below, namely that the debt was- 
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not tainted with immorality, lie, Hoshyar Singh, ought 

to succeed. For the sons it is argued that proposition Prasad 
No. 2 has no application; that propositions Nos. 1 and 3 
alone apply to the case of the creditor, and that as there | 

is no legal necessity and as the mortgage money did not 
go to pay off any antecedent debt, the mortgage is bad , 

and is unenforceable. To my mind, the propositions 
Nos. 1 and 3 are applicable to this case and proposition ; 

No. 2 does not apply to the case. 

In the result I would allow the appeal, set aside 
the decrees of the courts below and grant a declaration 
to the plaintiffs against the defendant Hoshyar Singh 
that the property mortgaged is not liable to be sold in 
execution of the decree obtained by him. 

Boys, J. : — Chand Kishore, the father in a joint 
Hindu family consisting of himself and four sons, exe- 
cuted two mortgages, on the 31st of March 1919, and 
the 8th of June, 1919, in favour of Hoshyar Singii, 
both mortgages being for cash paid before the registrar, 
and in both mortgages alleging that the property be- 
longed to him personally and making no suggestion that 
he was mortgaging the property as property of the joint 
family and in a •representative capacity. 

Therefore, admittedly no question arises as to tliere 
being' any antecedent debt which might validate the 
mortgage as of joint family property, and no question 
arises of the father having purported to act in a repre- 
sentative capacity. 

Suit N'o. 44 of 1922 was brought by the mortgagee 
Hoshyar against Chand Kishore, the father, without 
impleading the sons. In May, 1922, the mortgagee- 
got a decree and the 20th' of November, 1924, was even- 
tually fixed for sale. In the meantime, one day before 
the date fixed for sale, on the 19th of November, 1924, 
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the present suit No. 307 of 1924 was filed by the sons 
against the mortgagee and their father. In their plaint 
the sons pleaded (1) lhat there -was no legal necessity, 
(2) that their father Chand liishore was of immoral 
habits, and (3) that the property was Joint family and 
ancestral property. The defendants pleaded (1) legal 
necessity, (2) that the father Chand Kishore was not of 
immoral habits and (3) that the property was the per- 
sonal property of Chand Kishore. As to the third plea, 
however, they eventually admitted that the property 
was of the joint family and ancestral. On the 7th of 
March, 1925, an issue, was framed as to legal necessity. 
On the 8th of May, 1925, the trial court, acceding to 
the contention for the defendant, held that it had been 
wrong in framing this issue and changed it to an issue, 
“whether Chand Kishore’s immoral character had been 
proved,” throwing the burden on the plaintiffs. 

The trial court field that the plaintiffs had failed 
to prove immorality, and a phrase in its judgement 
(page 10, line 38) rather suggests that it was of opinion 
also that there was no legal necessity; but finding that 
the plaintiffs had failed to discharge the onus which lay 
on them of proving that the debts w^ere immoral, it dis- 
missed the suit. It held that if the creditor had been 
suing for the enforcement of his mortgage against minor 
sons he could not have got a decree unless he proved 
legal necessity; but that after a decree against the fhther 
liad been passed the debt no longer remained a mort- 
gage debt but it became a judgement delit, which like, 
any other debt the sons were bound to pay, unless 
(sen\ble) they could prove the immorality. It relied on 
Gauri Shankar v. Jang Bahadur. (1). 

The lower appellate court agreed wnth the trial 
court that the sons had failed to prove the immoral 
character of their father, though he had shamelessly 

(1) (192.1) 27 Otidli Cases, 124; 79 Indian Cases, 1008. 



TOL. LI.] 


ALLAHABAD SERIES. 


153 


endeavoured to support his sons’ case by swearing to his 
own immorality. It held that the burden of proof had Jagdish 
been rightly laid bn the sons to prove the immorality ». 
or unlawfulness of the origin of the debt; and referred s,kgh. 
to Gajadhar Pande v. Jaduhir Pande (1), and remarked 
that there could be no further doubt on- this point after . ^ 
the latest Privy Council decision, by which reference, to 
doubt, was meant the case of Brij Narain v. Mangal 
Prasad (2). 

The case came in second appeal before a Division 
Bench of this Court, by which it has been referred to the 
Full Bench. Their Lordships of the Division Bench, 
after remarking that “it should be noted that the pro- 
perty is still in possession of the family and has not 
passed out of it”, said “The important question which 
we are called upon to decide is whether the sons must 
prove the immoral character of the debt only in a case • 
in which the property has passed out of the family or 
whether it is equally incumbent upon them to do so 
where a decree for sale has been passed but the property 
is still *in possession of the family.” 

They referred to the case of Lai Singh v. Jagraj 
Singh (3), in which two learned Judges of this Court 
differed, one holding that it is only when property has 
passed out of the family that the sons must prove the 
immoral origin of the debt; the other agreeing with the 
viewconsistently taken in the Oudh Court (cf. Nand Lai 
v. Umrai (4), that as soon as a decree has been passed 
the burden lies on the sons to prove the immoral origin 
of the debt. 

Before attempting an answer to the question put to- 
us I will consider in some detail the cases of Sahu Ram 
Chandra v. Bhup Singh (6) and Brij Narain v. Mangal 

(1) (1924) I.L.R., 47 AIL, 122. (2) 0928)' T.L.R., 46 All.,' 95. 

(3) (1927) I.Ii.E., 50 AIL, 546. (4) (1926) 29 OMdh Cases, 260. 

(6) (1917) LL.B., 39 AIL, 487. 
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Pntmd (1). My apology for making a lengthy refer- 
ence to and comparison of two such Ayell-knoAvn cases 
must rest on the necessity for an exact appreciation of 
w'hat \A'as laid down in these two eases and oftlie extent 
to which any proposition to be found in the formei, 
•wlietlier necessary for the decision or as obiter dictum. 
holds good in view of the pronoun cements in the latter. 

In SdJiu Haul Chandra’s case a father, Bhup Singh, 
who was joint with his sons and grandsons, executed 
three mortgages, all covering the same property, wdiicli 
included some of Ins own property and some belonging 
to the joint family. 

Of the first of these mortgages nothing further is 
heard. Tire second mortgage was of dale the (ith of 
.Tanuary, IBdd, in favour of I’liagirntli , for Rs. 200 “to 
meet liis necessity.’’ The third mortgage was of the 
7th of January, 1B84, in favour of Sahu Ram Chandra. 
Balm Ram Cliandra .sued on Ins mortgage and got a 
liecrec suhjeet to tlie incumbrance in favour of Bhagi- 
ratli. He paid off Bhagirath and so acquired his riglits, 
and at the ensuing sale he himself ]')urchased.' 

On the 27th of July, 1910, l)y whieli time the debt 
to Bhagirath as a simple debt was long ago barred, 
Sahu Ram Chandra sued on the mortgage in favour of 
Bhagiratlu making the father Bluq) Bingh, Ids sons 
ariid grandsons and certain •transfi'rees parties. Both 
courts dismissed the suit, liolding tbaf; the plaiutifif had 
failed to prove legal necessity: relying on Chandradco's 
ease 02). 

Their Tiordships of the Privy Council examined 
the general law and .stated it as follows : After stating 
the general principle that joint family property cannot 
he the subject of a gift, sale nr mortgage Iry one co- 
parcener except with the consent, express or implied, of 

(1) (192.8) T.Tj.R., 46 All., 06. (2) 0909) T.Tj.R., 31 All., 176. 
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all the other bo-parceners (page 442), and , treating the 
doctrine of legal necessity .as really a part of that prin- 
ciple (page 443), they next stated “the only exception” 
to that general principle as being “antecedent debt” 
(page 444), 

It will be noted that they described the doctrine of 
antecedent d^t as being an exception of the general 
principle and not as being part of the doctrine of “pio'us 
■obligations,” to which, however, they make a passing re- 
ference before dealing with the exception. 

They describe the doctrine of antecedent debt as 
haAdng had its birth in the necessity of protecting the 
rights of thud persons, e.g., purchasers for considera- 
tion in good faith (page 445). Tliey note that the doc-^ 
trine of the protection of the rights of third parties 
applies where and only where the property has passed 
out of the family (page 446). They next make in re- 
•gard to antecedent debt the qualification that the debt 
must have been not only antecedently incurred but 
incurred wholly apart from the ownership of the joint 
estate or the security afforded or supposed to be avail- 
able by such joint estate (page 447), and point out that 
a debt does not become an antecedent debt merely be- 
cause the joint family property was pledged to raise 
money to discharge it (page 448). (I shall not take that 
this is the only proposition in this case which -was ac- 
cepted in Brij Narain’s case). Lastly it is to be noted 
that they hold that the pious obligation to discharge 
the -father’s debt only comes into existence after the 
father’s death (page 444). 

Now let us examine their Lordships’ pronounce- 
ments in Brij Narain v. Mangal Prasad (1). Sitaram, 
having two minor sons constituting with him a joint 
family, made three mortgages of the same joint family 

(IV (1928) I.L.E,, 46 All., 95. 
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property. The first and the second mortgages were 
made in 1905 and 1907, respectively, in favour of mort- 
gagees other than Eaja Brij Narain Eai and Jagdish Bai, 
the mortgagees in the third mortgage. The third mort- 
gage was of date the 4th of March, 1908, for Bs. 11,000 
in favour of Eaja Brij Narain Bai and Jagdish Narain 
Eai, the latter of whom subsequently liransf erred his 
rights to the former. This third mortgage was for the 
purpose of obtaining money to pay off the two earlier 
mortgages. 

In 1912 Baja Brij Narain Bai obtained an ex parte 
decree on his mortgage. The present suit was brought 
on the 19th of November, 1924, by the sons against 
their father and Baja Brij Narain Bai for a declaration 
that as against them (a) the mortgage was not binding, . 
and (h) the decree void. As a result of the proceedings 
in the trial court and the High Court it was eventually 
found that (a) the property was joint ancestral property, 
(h) that the whole Bs. 11,000 had been used to pay off 
the two earlier mortgages, (c) that the plaintiffs were 
not properly represented in the first suit, and (d) that 
on the evidence it was not possible to determine, 
— ^the necessity for which determination was indicated 
by the decision in Sahu Ram Chandra’s -case, — 
whether the first two mortgages had been incurred to 
discharge obligations not only previously incurred but 
incurred irrespective of the joint family property, and 
that it was not therefore possible to hold it established that 
the two first mortgages constituted such antecedent ■ debt 
as would support the third mortgage in suit. 

The trial court had dismissed the suit and the ap- 
peal was dismissed. Brij Narain appealed to the Privy 
Council. Before the Board it was argued for the mort- 
gagees appellants that though they must admit that the 
respondents (sons) were not bound by the ex parte decree 


ALLAHABAD SElllES. 


157 


VOL. LI. j 

as they had not been properly represented, the appellants 
mortgagees were entitled to a declaration that the pro- 
perty was bound and liable to execution (page 99). 

The appeal was heard by a Pull Board, expressly 
in view of the conflicting decisions in the Allahabad 
and Madras Courts and expressly with the view of re- 
considering the case of Sahu Ram Chandra. 

Their Lordships, after saying that it could not be ^oys, j. 
denied that the law was illogical and in the absence 
of binding authority could not be accepted (page 101), 
stated the general principle as being that a manager can 
ordinarily only bind the joint family property for legal 
necessity (page 101). 

They then referred to the doctrine of the pious 
obligation on the sons to discharge their father’s debts, 
if not immoral, as a concurrent doctrine (pages 101-102).' 

They stated that a son s interest in the joint family pro- 
perty may become liable (a) in execution of 'a decree 
against the father (page 101); (6) by being mortgaged 
bj^ the father to pay the debt for which otherwise decree 
might be taken and -execution be sought (page 101). 

They say the term ‘antecedent’ debt represents a 
more or less desperate attempt to reconcile the conflict- 
ing principles;” (i.e., ‘‘the general principle” and ‘‘the 
doctrine of pious duty”) (page 102). 

They refer to the anomaly that ivhere a father takes 
a like sum from A and B, and where he gives to A a 
mortgage of the joint family property with a personal 
covenant A cannot ordinarily recover on his mortgage, 
while, where he gives to B a simple acknowledgment, 

■B can recover against the joint family property (page 

102 ). 

Ihey describe the doctrine of antecedent debt as 
seemingly having been invented to help A (if the. debt 
for which the mortgage was given was in any proper 

12ai>. 
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sense antecedent) to escape being defeated by the plea 
that the general prmciple was being infringed (page 
102 ). 

This leaves of course the simple case of a mortgage 
unsupported by antecedent debt to be covered by the 
general principle. 

As to Sahu Ravi Chandra’s case they say that it 
‘ ‘must not be taken to decide more than what was neces- 
sary for the judgement, namely, that the incurring of 
the debt was there the creation of the mortgage itself 
and there was no antecedency either in time or in fact” 
(page 102); (i.e., they repudiate the idea that there was 
any necessity for the antecedent debt to have been in- 
curred independently of the security of the joint family 
property). 

They dissent from the proposition in Sahu Ram 
Chandra’s case that the pious obligation on the sons 
only arises after the deatli of the father (page 103). 

They next state the w'ell known five propositions, 
“as the result of these authorities”, with which their 
judgement concludes. 

Applying those propositions to ‘the case before them 
they held that there was an antecedent debt, allowed the 
appeal and gave Eaja Brij Narain a declaration that his 
mortgage affected the estate, which might be brought to 
sale. ■ ■ 

Contrasting these two judgements tire following 
points may be noted : — 

Sahu Ram Chandra’s case, after stating the general 
principle, describes the doctrine of antecedent debt as con- 
stituting an exception to that general principle and only 
mentions the doctrine of the pidus obligation on the sons 
incidentally. In Brij Narain’s case the doctrine of the 
pious obligation on the sons is specifically described as 8 
principle concurrent with the general principle, and the 
doctrine of antecedent debt is described as a part of the 
doctrine of pious obligation. 
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Agskin, Sahu Ram Chandra’s case speaks of the doc- 
trine of antecedent debt as having '“arisen from the ne- .iagdish 
• cessity of protecting the rights of third persons” and 
again as having ‘ ‘been invoked for the protection of third 
parties, -whose rights in or with regard to it have been 
acquired in good faith” (top and bottom of page 445). 

On the other hand in Brij Narain’s case the doctrine of 
■ antecedent debt is described as “a more or less desperate 
attempt to reconcile the conflicting principles” (i.e. the 
general ' principle and the principle of pious, obligation) 

(page 102). 

In Brij Narain’s case the proposition propounded in 
Baku Ram Chandra’s case that an antecedent debt, to be 
effective, must have been incurred independently of the 
joint family property was repudiated. 

In Brij Narain’s case the proposition propounded in 
Sahu Ram Chandra’s case that the pious obligation on 
the sons only arises after the father’s death was repu- • 
dialed. 

Finally, in Brij Narain’s case their Lordships said 
that Sahu Rani Chandra’s case must not be taken to de- 
cide more than what was necessary for the judgement, 
namely, that the incurring of the debt was there the crea- 
tion of the mortgage itself and that there was no antece- 
dency either in time or fact. 

In view of all the foregoing I think we are bound to 
treat anything that was stated in Sahu Ram Chandra’s 
case as no longer of weight, except the decision that the 
■debt created by the mortgage itself is not an naitecedent 
debt. 

The present case before us must then be decided in 
the light of their Lordships’ latest pronouncement in 
Brij Narain’s case, unaffected by what may have been 
said or suggested in SaJiM Chandra’s case. 


The first question that arises for ‘determination is 
whether a; mortgage debt comes within the second propo- 




160 


the INDIAN LAW liEPoRTS 


[vOL. XI. 


. 19‘23 • • 

sitioD Stated by tJieir Ivordsbips. I aiii of opinion that 
It does not. In the tirst place we have in the second 


Jagdish 

i ’RAS.A I) 


HjoSHY.MJ 

Singh. 


Boys^ J, 


Fo,«ition the „ee of the word “debt” and in fc S 

rZ- ‘“mediately sm- 

atsting a distinction between simple debt and debt si 

cured by mortgage. ' The distincfion between these two 
plirases ,s farther indicated by the use of the phrase i„ 

the 6 ^ 16 ’^“'’“'“'’"' «"-■ < 1 «W or burdens 

dentfon* ‘n »O”ol'‘0i'’e consi- 
V Z’f* "■'“’"■“’'.y ‘0 *ml that the five 

t opositions laid down at page 104 would oppc.ir some- 

1 . oiT 'Tnd''''"® '“n .<ii»cnssed in the course of the judge- 
me t, and examination of that disenssion may throw 
:‘‘; >.cr hg it. If further light he neeessary, on tliis!^!::. 
01. r lie I, rat proposition is referred to in the middle 

nJil ^ ^ principle 

< n the same papn tliey refer the principle, of pious obli- 

flntion and refer to the two ebarneteristies of that prinei- 

ple w ere they say that the family estate “may iZme 

liable by being taken in executinn on the back of a decree 

olihamed against the father, or it might become liable' bv 

SwTsf ^dff to pay the debt for which 

sonX’ be taken and execution be 

T T t ] speaking of these two consequences their 

M’' contrasting simple debt and 

nig. and those two consequences, respectively elearlv 
-cm to correspond to the second and third prop’osSm 
Tins IS made still more clear in the illiistmtion Avhieh 
they give at page 102, where they speak of the fatW 
vmg.to S a acknowledgment of loan and g v^g 
to A a mortgage.- Here, again, these two illustrations of 
the aoiion of the father seem clearly to correspond to the 
second and third propositions. I have ho hesitation; then 
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in holding that the present case, which is a case of a 
mortgage, does not come within the second proposition. 

Does it then come within the third proposition ? It 
clearly does. There is a mortgage debt and admittedly 
the mortgages were not entered into for the purpose of dis- 
charging any antecedent debt. The mortgages did not 
■ therefore bind the estate and no question of any burden 
on the plaintiffs to prove immorality arises. It is a 
simple case of a. mortgage by the father manager of joint 
family property, in which, there being no antecedent 
debt, no question of the operation of the doctrine of pious 
obligation arises. It comes within the general principle 
that the mortgage is not binding unless the mortgagee is 
able to prove legal necessity.' 

In the present case no legal necessity has been estab- 
lished. The plea was tahen by the- plaintiffs that there 
was no legal necessity; the defendant contended that there 
. was. The trial court originally took a correct view of the 
case and framed an issue as to legal necessity and evidence 
was recorded on that issue (page 10, line 15, of the paper- 
• book). The trial court did not actually decide the issue 
of legal necessity, but it is clear that the mortgagee de- 
fendant himself abandoned his plea, for the trial court 
remarks : — “At the time of argument it was pointed out 
to me that the fact that the mortgages' had merged into 
a decree had made a great difference and now the plaintiffs 
cannot succeed unless they can show that the debts were 
immoral.” The defendants clearly then abandoned the 
plea of legal necessity and endeavoured to throw the bur- 
den of proving immorality on to tlie plaintiffs. It is not 
surprising that tliey took at the last moment this desperate 
step, for the trial court later, at the bottom of the same 
page, at line 39, remarked “The evidence of the plain- 
tiffs in proof of the immorality of the debts is as bad 
as that of the defendants in proof of legal necessity.” It 
is true that neither the trial court nor the lower appellate 
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court expressly found on the question of legal necessity, 
but in tliG view that I take that the defendant abandoned 
tlie plea of legal necessity in the trial court it would be 
too late for him to endeavour to set it up here or to ask 
for a remand of the case for the trial of that issue. 

I need only briefly mention the contention that the 
plaintiffs’ suit was barred by the fact that (though ad- 
mittedly the property liad not passed out of the family) 
the mortgagee had olitained a decree. . We are only 
asked to liold this on tlie strength of a current of deci- 
sions in the Oudh Court and the view of one Judge of this 
Court as reported in Lai Singh v. Jagraj Singh (1), in 
u'liicli view the other member of the, Division Bench did 


not concur. Mr. Justicr Walsh, in holding that the 
fact that adecree had lieen obtained on the mortgagee 
tlirew on the son the burden of proving immorality, was 
very hugely influenced liy the iiassage whioli he quotes at 
page fldfl of the report from the judgement of their Tjord- 
sliips in So.hu Ram Chandra's case quoted at the top' of 
page 446 in I.L.B., 39 Allahabad. Mr. Justice Walsh 
refers to the fact that if their Lordships who decided 
Brij Narain’s case did not consider that passage to be 
good law it is strange that, although they expressly re- 
pudiated another proposition in Sahu: Bam. Chandra's 
case, they did not repudiate this or refer to it, and that 



their silence suggests that it met with their approval. 
T have already given above in cMenso my reasons for liold- 
ing that nothing in Sahu Ram Chandra's case can be' 
taken to be of any weight since the pronouncement in 
Brij Norain's case, with the exception of the one point 
decided which their Lordships, in Brij Narain's case ex- 
pressly stated. I should not, therefore, be inclined in 
any case to feel that I was bound by the particular pro- 
position quoted from Sahu Ram Chandra's case. Still 
less do I.feel influenced by the passage in question, upon 

0- 04971 I.L.K, lO All., m. 
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a consideration of the particular passage and the connec- 

tion in which it found expression. Their Lordships, as ap- 
pears from the top of page 445 and again from the hot- 
torn of page 445 in I. L. E., 39 Allahabad, were only sinoh. 
referring to the rights of third parties for the purpose of 
indicating those rights as being the source from which 
the doctrine of antecedent debt had its origin. I have 
noted that that proposition itself was not accepted by their 
Lordships in ^rij Narain's case. Further, the conclu- 
sion which their Lordships in Sahu Ram Chandra’s case, 
at the top of page 446, draw from “a perusal of the 
numerous authorities” is purely a general conclusion, 
and merely generally illustrating that there are cases 
where the rights of third parties have to be given effect 
to. They were not considering whether, in order te 
give those rights of third parties effect, the property must 
have passed out of the family or not. There is no sug- 
gestion that there was present in their mind the idea 
that a decree might have the same effect as a sale. On 
the contrary, in the passage which they subsequently 
quote from two authorities there is the express idea evi- 
denced in the passages quoted that the property must have 
‘‘passed out of” the joint family. In the present case 
it is manifest that the property had not passed out of 
the joint family. I am not in this case concerned to 
consider what would be the consequences of a sale in 
pursuance of the execution proceedings or a voluntary 
sale by the father to satisfy the decree. 

I would allow the appeal and decree the plaintiffs’ 
suit with costs. 

By the .Court : — The order of the Court is that the 
appeal be allowed with costs, the decrees of the courts 
below are set aside and the plaintiffs be granted a dec- 
laration against the defendant Hoshyar Singh that the 
property mortgaged is not liable to be sold in execution 
of the decree obtained by him. . 
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Before Mr. Justice Sulaiman, Acting Chief Justice, Mr. Justice 
Mukerji and Mr. Justice Boys. 

SUEA.T NAB.^TN (Pi-aintiff) ?l SUKHU AHIR and an- 
other (Defendants.)** 

Act No. IX of 1872 {Indian Contract Act), sections 11, 25(2) 
— Minor — Money borrowed on bond, by a minor — Fresh 
hoTid executed after attaining majority for the original 
loans plus interesf — Whether valid. 

Where a minor borrowed a snm of money, executing a. 
simple bond for it, and after attaining majority executed a se- 
cond bond in respect of the original loan plus interest thereon : 

Held by Sulaim.an, A. 0. J., and Boys, J., (MuKRR.n, 
J., dissenting), that a suit upon the second bond was not main- 
tainable, as tliat bond was without consideration and did not 
<'omc under section 25, (danse (2), of tlie Indian. Contract Act. 

Per MrJKisn.TT, ,1. — Section 25, (danse (2), applied to tlie 
case and tln^ bond was not void for want of considei’ation. 

Mohori Bihc.c v. Dharrnodas Chose (1), Bindeshri Prasad 
V. Barju Singh (2), Narain Singh v. Chinrnji TjoI (3), Gregsoii. 
V. Udoy Adilya Deb (4), Bindeshri Bakhshv. Clumdika Prersad 
(5), Tndran Ramastmmi v. A nthappa Chcttiar (6), Sindha Shri 
Cnnpnfsingji v. Abraham (7). Karin Chand v. Basant Kmir 
(8), Bam Bnttan v. Basa)it Bai (Ob Nnrendra Lai v. Hri- 
shikesh (TO) and Kundan x. Srer Narayan (11), referred to. 

The facts of tlie case niay be briefly stated as fol- 
lows : — On the 24tb of June, 19.10, the defendant, who 
was then a minor, executed a simple bond for Rs.-40, 
bearing interest at 2 per cent, per mensem, in favour 
of the plaintiff. On tlie 171b of -Tune, 1928, by wliiob 
date be bad become of age, the defendant executed a 
siriifile bond for B'S. 7f), which recited and represented 
the EiS. 40 which had. been taken on the ptevious bond 

Bovisiou ISo. 1{^9 of 1927. 

(1) (1003) T.Ii.B., 30 CaL, 539. (2b (1923) 21 110. 

'(3) (1934) IJj.R., 46 All., 568. (4) (18B9) 17 Cal., 223. 

(5) (1926) T.L.B., 49 All., 137 (6) (1906) 16 M.L.l., 422. 

<7) (1805) 20 Bom., 755. (8) (1010) 11 Tridiaii Cases, 321. 

(0) (1021) T.L.R., 2 Lah., 263. (10) (1018) 46 Tmlian Onses. 765. 

ni) (1000) 11 C.W.K., 13.5.. 
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and Es. 36 interest thereon. .^The plaintiff filed a suit 
on this bond in the Court of Small Causes, and it was 
dismissed. The plaintiff applied in revision to the High 
Court and the case was referred to a Bench of three 
Judges. 


1928 


SURAJ 

NARAir: 

' 0 . 

SUKHD AhIB. 


Babu Satish Chandra Das and Pandit Amhika Pra- 
sad Pandey, for the applicant. 

The opposite parties were not represented. 

SuLAiMAN, A.C.J. : — The present case must be de- 
cided on the provisions of the Indian Contract A.ct. 
Analogies drawn from the English Common law, where 
the contract of a minor is only voidable, are wdiolly in- 
appropriate when we have a codified law. in this country. 
Since the case of Mohori Bih.ee v. DJumnodas Ghose (1), 
it is now settled law that a contract by a minoj- is not 
only voidable but is altogether void. But althougli such 
a contract is void, it cannot be said to be prohibited by 
law or otherwise unlawful. Nor does any question of 
public policy arise. Section 23 is inapplicable. , 

Under section 11 a minor is not competent to con- 
iract. He is disqualified frOm contracting. He can, 
therefore, neither make a valid proposal, nor make a 
valid acceptance, as defined in section 2, clauses (a) and 
(h). He cannot, therefore, for the purposes of the Act 
he strictly called a promisor within the meaning of clause 
(c).’ Nor can, therefore, anything done by the promisee 
he strictly called a consideration at the desire of a pro- 
misor, as contemplated by clause (d). It may, therefore, 
he urged that an agreement by a minor cannot he strictly 
descrihed as being one for “consideration” as defined in 
the Act. It is not, how^ever, necessary to decide this 
point. 

The question before us is whether consideration re- 
‘Ceived by a person during his minority can he a. good 

(1) (1903) LLi.R., 80 Gal., 539. 



I 


I 


16() 


the INDIAN LAW REI’ORTS 


1928 

SURAJ 

Narain- 

?), 

Bukhu Ah. 


A. G. J. 


[vOL. 




LI. 

consideration for a fresh promise by him after his attain- 
ing.ma,jonty. No doubt under section 2 a past considera- 
Aon may be a good consideration, but that past consi- 
deration must be an existing one and a valid one. Sec- 
tion 25 IS the only section which declares that an agree- 
ment made wnthout consideration, is void. The whole 
question is whether such a transaction falls within sec- 
tion 25, sub-clause (2). 

The case of Bindeshri Prasad v. Sarju Sinqh (1) is. 
distinguishable. There the defendant’s father was a dis- 
qualifiei proprietor w^hen he had incurred the first debt. 

fie defendant was a major Avlien he borrowed Rs. 1 800 
and agreed to pay not only that amount but also’ the 
money borrowed by his deceased father. The finding was 
tliat the creditor wnuld not have advanced more money 
without an undertaking by the defendant to pay the whob 
amount. The contract by the father was void but that 
made by tlie son was not so, and as there was fresh con- 
sideration for it, it was not wdthout consideration The- 
promise was therefore held to be enforceable. 

In the case of 'Narain Singh v. Chiranji Lai (2) it. 
was remarked that if a minor, when of full age, takes it. 
upon hmself to pay a previous debt, there is no reason 
either in law or equity, why his agreement should be- 
deemed to be “unlawful”. Of course there is no' ques- 
tion of unlawfulness, but one of want of consideration. 

IS also was a case of a furtlier advance after majority. 
Ilicre IS no question of ratification in such cases ’Phe- 
casc of Gregson v. Udoy Aditya Del (3) was distinguish- 
able on the ground that the transaction of a disqualified 
proprietor was voidable. But the language of section 37 
of the Court of Wards Act is similar to that of section 11 
of the Contract Act, and it is difficult to hold that a con- 
tract by a disqualified proprietor is only voidable and? 

(1) 11923) 21 A.L.J., 446. Cj) ( 1924 ) T.L.E., 46 All., 568. • 

13) 0889) I.L.R., 17 Cal. 223. 
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not void. The real ground on which the Privy Council 

case is distinguishable is that although the contract had . 

commenced during the period of disqualification, it had ®. 

vv i X SxiKHTJ Aj!71Ilt 

been continued and performed after the disqualification 
had ceased and fresh advances also had been made by the 


creditor. 


Sulaiman^ 
A. C. L 


Section 25, sub-clause (2), applies wlien there is a 
promise to compensate ■wholly or in part a person who has 
already voluntarily done something for the promisor. 
The word “compensate” has been used advisedly and 
• does not connote the same idea as repayment of a loan. 
The word “voluntarily” also indicates to my mind that 
something has been done without any promise- of com- 
pensation. It may or may not liave been done out of 
one’s own accord without any request of the other per- 
son, but there should not be any understanding between 
the parties that compensation would be given for the act 
in future. 


Similarly the expression “done something for ’’does 
not in my opinion mean “advance money to another per- 
son.” Doing something for a person is not paying 
money Ho him. * 

There is another reason why I think that clause (2) 
does not apply to such a case. Payment of money is cover- 
ed by clause (3). If it fell under clause (2), a promise 
to pay a previous loan, whether it was contracted by a 
minor, or whether it was barred by limitation, or whe- 
ther it was a parole debt, or money advapced on a bond, 
would be equally good. Clause (2) would be wide enough 
to cover all such cases without any limitation. Such a 
result was obviously not contemplated by the Legisla- 
ture. It accordingly made a special provision for a time- 
barred debt and permitted such a debt to be a good con-* 
sideration, provided the promise was in ■writing signed by 
the party to be charged therewith or his agent. If the- 
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.previous indebtedness can be a good consideration, it is 
hardly appropriate to say that tlie said consideration lias 
failed. In tlie same section the Legislature has used 
two distinct expressions, “compensate for something 
done”, and “pay a debt”, in two different clauses. 
They obviously do not mean the same thing. The fact 
that clause (3) specially provides for time-barred debts 
suggests to my mind that such a debt does not come 
within clause (2). 

It may further be observed that in consideration for . 
the first advance made by the creditor he ^obtained a pro- 
missory note from the minor. The consideration was, as 
held by some of the learned Judges of the Madras High 
Court, completely exhausted. There was no longer any 
sulisisting consideration which would support a suhse- 
rpient jiromise to pay after attaining majority. Such 
a fresli ])romise, if no further advance is taken, is totally 
wifhouf; consideration and tbert'fore void and unenforce- 
able. 

M'ukurji, J. : — This is a reference to the Full 
Bench and lias arisen pnder the following circumstances. 
One Suraj Narain lent a sum of money on the 24th of 
June, 1919, to one Sukhu Ahir, who was at that date 
a minor. Nearly four years later, on the 17th of June, 
1923, in consideration of the principal sum lent and 
inti'ri'st, whicli liad swelled together to the sum of Rs. 76, 
Bukhu Ahir, who liad by that time attained majority, 
and his mother gave a simtile money liond to Sura] 
Narain. Buraj Narain brought a suit in tlie Court of 
Biuall Causes at .Ja.unpur. He was met with the })lea 
that the previous bond, having been executed by a minor, 
could not form a vlilid consideration for tlie subsequent 
bond and the suit must fail. The learned Judge, Small 
Causes Court, referred to two conflicting rulings of this 
Court and, following the later ruling, dismissed the 
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suit. The plaintiff came up in revision to this Court and 
the learned Judges, before whom the matter came, re- 
ferred it to a larger Bench. 

On the applicant’s behalf a large number of rulings 
for and against the applicant’s contention have been 
brought to our notice and I am thankful to the learn- 
ed counsel for this assistance rendered to the Court. 
This assistance is all the more valuable, because the 
respondents are unrepresented. 

The learned counsel for the applicant lias argued that 
the case is covered by section 25, clause (2), of the Con- 
tract Act and that the learned Judge of the court below 
was wrong in holding that the contract is without con- 
sideration. * 

Section 25 of the Contract Act says that an agree- 
ment made without consideration is void, but furnishes 
certain exceptions. One of the exceptions is when the 
consideration takes the shape of “a promise to compensate 
wholly or in part a person who has already voluntarily 
done something for the promisor..” The question is 
whether it is not the case that Suraj Narain, by advan- 
cing the sum of Es. 40 on the 24th of June, 1918, does 
not fall within the description of “a person who has 
already voluntarily done something for the promisor.” 
I have consulted Stroud’s Dictionary and Wharton’s 
Law Lexicon. According to them, the word “volun- 
tarily” is used in contradistinction from the word “com- 
pulsorily” or the expression “under compulsion”. It 
has been* suggested that where a person does something 
at the request of another, he cannot be said to have done 
that' thing voluntarily. Let us take an example. ' A 
man, 'on going out of the station, asks a poor neighbour 
of his to he good enough to look after his house which 
would lie unoccupied. The neighbour, as a good neigh- 
bour, takes care: of the house and when the occupant 
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comes back he agrees to pay his poor neighbour Es. 20 for 
services rendered. Can it be said that the poor neighbour 
did not act as he did, voluntarily? I do noj think it 
can be said that the act was otherwise than voluntary. 
The poor neighbour could not possibly sue, for his wages, 
his richer neighbour, for there was no contract to com- 
pensate. There may have been an expectation that some 
bounty would come out of the pocket of the richer neigh- 
bour, but it was a mere expectation and there was no law- 
ful claim. Then it w^as suggested that the expression 
“has done something” will not cover a case of payment 
of money, but the definition of “consideration” to be 
found in section 2. clause (d), of the Contract Act will 
show that the expression “doing something” has been 
used there and must be taken as being wide enough to 
cover a case of payment of money.- 

Yet a third objection was suggested, and it was this. 
Tf the consideration paid for what turned out to be a 
void contract, on account of tlio minority of Bukhu Ahir, 
could be tnaited as something done by Snraj Narain, the 
case of a debt barred by limitation would be covered 
by clause (2) of section 25 and clause (3) of the same 
section would be a superfluity. I do not think that this 
suggestion is really weighty. When there is a good 
contract, enforceable in law, the consideration paid is, 
to use an unscientific but expressive word, counter- 
balanced by the consideration passing from the other 
party. Once there a perfected contract, that contract 

alone can be enforced and it is not a case where a con- 

* * 

sideration has failed. The case where a consideration 
has failed wmuld be covered by the second clause, but 
not a case where the contract was good. It was, there- 
fore, necessary to provide separately for the case of a 
debt which was quite good but was not enforced within ■ 
time by the creditor. Suraj Narain, in giving Ks. 40 
to Sukhu, got nothing in return. The payment was. 
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therefore, ‘‘something done*’, but for, practically, no 

consideration. . ' ' 

I do not at all propose either to enter into a discus- sukhct'ahik. 
sioh of the English law or into a discussion of the cases 
decided in the several Indian courts. The English law j 

is not the same as the law in India and many of the 
Indian cases do not consider section 25, clause (2), at 
all. In Ghunna Mai v. Mool Ghand (l), the Privy Coun- ' 
cil disapproved of reading a section of the Indian Con- 
tract Act in the light of English law, and they made 
similar observations in Ramanandi Kuer v. Kalawali 
Kuer (2). Under the English law (Infants Belief Act, 

1874, section 2) the contract by a major, in the circum- 
stances of the present case, would not he void like a • 
contract by a minor, hut no action is allowed to be main- 
tained to enforce the. contract. Such a suit would not 
he maintainahle even where a part of the consideration 
is fresh and the balance consists of money lent during 
the defendant’s minority. This Court, however, held in 
Bindeshri Prasad Y. Sarju Singh (3), that such a con- 
tract would, he good and enforceable in India. -Some 
Lahore cases considered section 25, clause (2), and held 
that it did apply. In some others in the same Court it 
was held that it did not apply. In the Madras High 
Court it was said that the consideration originally paid 
under the void contract had, as it were, spent itself and 
could not support the subsequent contract; hut, with 
respect, it is because the earlier contract has been found 
to be void that the second contract has been allowed by 
section 25, clause (2), to be valid. In my opinion it 
is not the province of a Judge to consider abstract . 
principles of law and to find what that law should be, 
where the law is laid down in plain language and as the 
only guide. Beading section 25, clause (2), as it stands 

U) aS28) I.L.R., 9 Lah., 610. (2) (1927) I.n.R., 7- Pat., 221 (227). 

(3) (1923) 21 A.L..T., 446. 
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102 S and giving every word its natural meaning, and com- 
SniiAj' paring the language witii the language of the definition 
of “consideration” to be found in section 2, clause (d), 
SuKHD Ann.' q[' j.|,g perfectly satisfied that the cafe of Sunj 

Narain is approved of by the Contract Act. 

I would, therefore, hold that the bond is not void 
for want of consideration and should be enforced in a 
court of law. 

Boys, J. : — This reference to a Full Bench concerns 
'the validity of an alleged contract entered into by an 
adult,, nominally replacing but in effect confirming an 
dnenforceable agreement into nhich he had entered when 
still a minor. 

Tlie facts are that on the 2'lth of dune, B)19, Sukhii 
the defendant, who was then a minor, executed a simple 
bond for Ks. 40, bearing interest a.t two pi'r cent, per 
mensem, in favour of the plaintiff, Suraj Narain, the 
allegi'd necessity for the borrowing being the payment of 
land revenue. 

On the .ITth of June, 1923, by which date he had 
become of age, Sukhu and his mother; Musahimat 
Bilasi, executed a simple bond for Ks. 76, which recited 
and represented the Ks. 40 which had been taken on the 
previous bond and Ks. 36 interest thereon. 

Suit No. 145 of 1927 was filed by the lender in a 
court of a Judge of Bmall Causes. The learned Judge 
of that court, holding that there were two conflicting 
authorities, Narnin Singh v. Ghiranji Lai (1), and 
Bindeshri Bahhsh v. Ghandilm Prasad (2), and that he 
was bound to follow the later decision, dismissed the' 
suit. In view of the apparent conflict between these 
two decisions the plaintiff’s application to this Court in 
revision has been referred to this Full Bench. 

(1) aoss-n T.L.R.. .16 All., 566. (2) (1926) T.D.R., 49 All., 1.97. 
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Let us first consider by itself tlie earlier agreement, " 
that of June 24th, 1919. It may seem superfluous to 
note the importance of keeping in mind of which agree- ®- , 

* 1 , • £ .1 ■ • t=UKHUAH!n. 

ment we are speaking, but m some oi the cases it is 
the failure to do so which has led, I say so with all 
respect, to error. Particularly in reference to section 25 
(2) we shall find that part concerns the earlier stage 
and part concerns the later stage of the transactions, 
while the opening words of the section concern the later 
stage only. 

The first agreement was entered into while Sukhu 
was yet a minor, and w^as manifestly, and the contrary 
is not contended, an unenforceable agreement and there- 
fore void [section 2 (p)], Sukhu being not competent to 
make a contract. 

It may bo emphasized here (for the distinction, as 
will appear later, is of importance) that this agreement 
was not enforceable because the minor was not compe- 
tent to contract and not because no consideration passed 
from him. “Competency to contract” and “considera- 
tion” are two_ distinct elements of a contract, and an 
agreement may fail to amount to a contract owing to the 
absence of either or both of them. The omission to bear 
in mind this distinction has also; I think, led to inaccu- 
racy. 

In this first agreement there was no “competency 
to contract” but there was “consideration”. The minor 
made a promise and gave a bond, and a promise amounts 
to consideration, compare section 2 (d), though the pro- 
mise may for some reason be unenforceable. “Consi- 
deration” and “contractual capacity” being co-ordinate 
constituents of a contract, the latter element should not 
be imported into the definition of the former; compare 
Indran Ramaswami.y. Antliappa Ghettiar (1). The 
lender would of course have not advanced the money 

( 1 ) ( 1906 ) 423 . 
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■witliouf the promise and lla- bond. In the first agree- 
ment, llion, tliere was "(•(ni'^iderafion” on Iwth sides 
offered and aeeepteri. 

The first afireemeni lieinj^ vidd. it conld not be, and 
it is not eontetKied tliat if w:ts f»r eniild he. the subject 
of ratilieation. In fact flic, word “nnifieation” does 
not (’ven ajipear in fhe f’niitracf Act in tliis connection. 
Whiit is contended is. iliat lltere was ;i new and inde- 
pendent fresli a^n’ei-inent which is enforceable. The 
second agreement we tnnsf now cotisider. 

.Vdmittedlv there wa*^ now eum]ietency to contract, 
and tlie answer will be fnimd to turn on the question 
wdietlier tlit* other element, \i/,. enn^ideration, existed, 
and on the interfirelatinii of seidions 2 (d) and 26, se- 
cond exception. 

In cases, exaetly or nearly similar in their facts, 
in w liich the. later ago'cment 1ms been enforced as amount- 
ing to a eonfraet, if first fo l»c noted as remarkable 
ihat the reasoning lew :idva!ii'ed from two diametrically 
opposed standpoints. On (he one hand it has been held, 
relying on section 2 (d), tlial the agreement was support- 
ed by consideration, the past .serviet' or advance, moving 
from tlie promisee and iliaf the agreement was therefore 
binding on the promisor: eompar(> Sindha Shri Ganpat- 
singji v. Abraham (1), and Naraia Singh v. GhiranjiLal 
( 2 ). 

On the other hand it has lua'n held that the agree- 
ment vvas without consideral ion jnoving from the pro- 
misee, and, relying on flu' second exception to section 
2.6, the agreement was hfld hinding on the promisor; 
compare Karm Glumd Ihis-ant Kaur (A), and Ram 
Ratian v. Basmif llai C<1). 

But in some cases when' it was held that there was 

no consideration mrnnng from flu* promisee, the court 
111 (isa.’i) t.L.R.. at) non... ih%. cii own t.i/.H.. ■to ah., see. 

(3) UOlOi 11 Indinn Cum, 821. (!) (1021) I.L.R., 2 Lah., 268. 
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'did not apply section 25 (2) and Held tEe agreement not 
binding as to the prior advance or service; compare 
Indran Ramaswami v. Anthappa Chettiar (1); Narendra 
Lai V. Hrishihesh (2) and Bindeshri Bakhsh v. Ghundika '' 
Prasad (3). 

The first question, then, for determination is whe- 
ther in the case of this second agreement in suit there 
vpas or was not consideration moving from the promisee, 
the plaintiff. I do not think that there was. 

In Sindha Shri GanpatsingjV s case (4) and Narain 
Singh v. Ghiranji Lai (5) it was suggested that the con- 
sideration*moving from the promisee was past service or 
past loan and reliance was placed on section 2(d), but 
in my opinion section 2(d) has no application to the 
facts. 

In both cases the facts found or assumed on which 
the judgements proceeded may be stated as follows : — 

(i) A asked for something from B. 

(ii) There was an implied or express promise by 

A to pay. 

(In the first case it was found that neither party 
considered the service as intended to be 
gratuitous, and in the second there could 
be no suggestion that the advance was made 
as a gift.) 

(Hi) B did what he was asked to do. 

That is, consideration passed on both sides and there 
would have been a contract on which B could have sued 
but for i’s want of competency to contract. The consi- 
derations were exhausted, compare Indran Ramaswami 
V. Anthappa Ghettiar (1), and the latter promise was ac- 
tually without consideration. CWearelimitingourconsi- 

(1) (1906) 16 M.L.J., 422. (2) (1018) 46 Indian Cases, 76S. 

(3) (1926) I.L.E., 49 All., 137. . (4) (1895) I.L.R., 20 Bom., 755. 

(5) (1924) I.L.R., 46 An., ,668. 
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deration, of course, to services renclcred or advances made 
during minority. To services or advances after majority 
other considerations would apply.) 

To the facts as above set out section 2 (cl) had in 
terms no application. It applies, so far as we are here 
concerned with it, to a case wdicrc “at the desire” of 
A, hut icithoiit any promise made by A, B “has done” 
something for A and, later, A makes a promise, and then 
the service is declared to be consideration for the promise. 

Wo shall see later that a corollary to this is to be 
found in section 25 (2), which deals with the case where 
something has been done, also without a promise by A, 
but, further, without any request by A, not at his desire, 
a case which has to be specially provided for owing to 
the. fact of the absence of any request taking the case out' 
of section 2 (d) and so taking the service out of the defi- 
nition of consideration. 

Section 2 (d) docs not state a case where, at the 
desire of A and upon a promise by A , B has done some- 
thing and, later, A makes a fresh promise. Where such 
arc the facts between the parties there may or may not 
be questions as to ratification, acknowledgment, novation, 
etc., in the particular circumstances, but we are concerned 
at present only wdth section 2 (d), and section 2 (d) is 
not concerned with a case where there was an earlier pro- 
mise at the time B did something for A and then an addi- 
tional later promise. 

I am of opinion, therefore, that whci'c an advance was 
made during minority upon a promise to pay, the advance 
so made cannot by virtue of section 2 (d) be held to be 
consideration for a subsequent promise made after ma- 
jority. 

The original advance was, then, no consideration for 
the second agreement. The defendant was given by the 
second agreement an estended. period within which to 
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pay, but manifestly the grant of that extension could not 
amount to consideration when there was no liability 
under the first agreement to pay at all. 

There was in this case no further advance and no 
further, service after the defendant attained majority, as 
•there was in the cases of Sindha Shri Ganpatsingfi v. 
Abraham (1); Kundan v. Sree Narayan (2); Narendra 
Lai V. Hrishikesh (3), overruling the last case; and 
Bindesliri Bakhsh v. Ghandika Prasad (4); so it would be 
inappropriate to discuss in this case wliether such further 
thing done would or would not constitute consideration 
for the whole of a promise including the prior advance 
or service rendered, but I should be prepared, as at pre- 
sent advised, to answer the question in the negative. 

The second agreement being without consideration, 
it is void (section 25) unless it comes within one of 
the exceptions to that section. It is suggested, and it 
has sometimes been held, that the case comes within ex- 
ception (2). 

Was there a promise by the defendant to compensate 
the plaintiff for something which he had voluntarily done 
for the defendant ? 

It is suggested that the promise to repay contained 
in the second bond was a promise by the defendant to 
compensate the plaintiff for what he had already volun- 
tarily done, i.e. lent him money. I think the contention 
cannot be supported. 

Before discussing authorities, the very wording of 
the exception itself suggests to me its inapplicability to 
such cases as the present. Too narrow an interpreta- 
tion must, of course, not be put on words intended to 
cover a class of cases differing in their detailed circum- 
stances. But the word “compensate” is wholly inappro- 

a) (189a) I.L.K., 20 Bom., 755. (2) (1906) 11 C.W.N., 135. 

(3) (1918) 46 Indian Cases, 765. “ 
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(4) (1926) I.L.E., 49 All., 137. 
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— priate to a promise to “repay money lent’’, and the 
nabain words “voluntarily done” are wholly inappropriate to 
POKHU Ah I It. the case of a lendei making a loan on a promise of repay- 
ment. Nor is the use of the word “voluntarily” to be 
j. as in antithesis to the word “compellable” in 

the next sentence. The apparent antithesis is deceptive, 
for the word “voluntarily” applies to the act of the pro- 
misee and the word “compellable” applies to the pro- 
misor. The wording of this part of the exception itself 
suggests to me that the condition is applicable only where 
the person to be compensated did something for the other 
person entirely of his own accord without any request, 
and that it applies to the type of case wdiere, e.g. , 
^ sees B s boat has got adrift from its moorings and, 
without a,ny suggestion on the part of B, takes steps to 
recover the boat, and B, appreciating the service that has 
been rendered, promises to compensate. I am in entire 
accord, in this respect, with what was said in Sindha 
Shn Ganpntsmgji v. Abraham (1) “The section (sec- 
tion 25) appears to cover cases where a person without 
the knowledge of the promisor, or otherwise than at his 
request, does the latter some service and the promisor 
undertakes to recompense him for it.” That is the 
natural meaning of the language. 

So read, we find section 25 (2) a natural corollary 
to section 2 ,(d). A has done something for B without 
any promise made by B at the time. If A did the thing 
at. B ,9 desire and B subsequently made A a promise, the 
, thing done by A is, by virtue of section 2 (d), considera- 
tion which renders B’s promise binding. But if A did 
the thing without any expression of desire by B, then al- 
though B might make a subsequent promise, the case 
would not, for want of the request by B, come within sec- 
tion 2 (d ) , and the thing done would not constitute consi- 
deration for the promise. To prevent such a promise 

(1) (1896) I.L.B., 20 Bom., 765. ■ 
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Again, if the word “voluntarily” did not exclude sukhuAhu.. 
cases where the thing was done at the request of the 
person subsequently making the promise, the clause j 
would as to those cases be out of place, for by section 2 (d) 
the thing done would be “consideration” for the promise 
and the case would not come within the opening words 
of section 25 and there would be no need to make an ex- 
ception in regard to it. 

In passing, it may be noted that the term “agree- 
ment” used in section 25 is hardly appropriate to the 
facts mentioned in the second exception, on any view of 
the scope of the word “voluntarily”. 

To consider now the judicial authorities bearing on 
section 25 (2). In Kami Ghand v. Basant Kaur (1), it 
was said : — “As at the time when the thing was done 
the minor was unable to contract, the person who did it 
for the minor must, in law, be taken to have done it 
voluntarily” (page 330, column 2). This would sug- 
gest that “voluntarily” is equivalent to “for a person in- 
competent to contract.” I have already referred to the 
distinction between “absence of consideration” and “ab- 
sence of competency to contract”, and noted that the 
word “voluntarily” is. quite inappropriate to a case where 
consideration moved from the promisor. 


Then it was said : — “Section 25 of the Act was in- 
tended to give effect to agreements which would other- 
wise be void as being without consideration; an infant’s, 
agreement is such', and, in our opinion, the provisions 
of the section, which are wide in terms, apply no less to 
such an agreement than to a contract by a major to pay 
for past services”. (Page 330, column 2.) It is of 

course clear that section 25 was intended to give effect to 

(1) (1910) 11 India» 
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some (not all) agreements -which would otherwise be void 

n™un being without consideration; but, apart from this 
StJKHu^mr °^v^ous limitation, I would, with all respect, point out 
that licrc there seems some confusion. The agreement 
in this case which the opening words of section 25 de- 
Boyn, J. -g infant’s agreement, the first 

one, but the second, the major’s agreement. 

One of the cases relied upon was Kundan v. Sree 
Narayan (1), which has since been overruled in Narendra 
Lai V. Hrishikesh (2). 

The next case,. Ram Rattan v. Basant Rai (3), 
practically did no more than follow Karm Chand v. Ba- 
sant Kaiir (4) and Kiindan v. Sfee Narayan (1), which 
latter, as I have noted, was relied on in Karm GhaJid's 
case and has been overruled. 

On the other hand I find support for my own view 
in the three following cases. To Indran Ramasioami 
V. Antliappa ChetHar (5), I have already referred in an- 
other connection. The full text is not available to me 
at the moment, but the facts appear to have been similar 
to the present case and section 25 (2) -v'as not applied. 

To Narendra Lai v. Hrisliikesli (2) I have also re- 
ferred as overruling Kundan v. Sree Narayan (1). In 
both cases there was also a further advance. It was, 
however, said in Narendra LaVs case : — “Section 25 
does not include the renewal' of an infant’s promise, ap- 
parently because an infant’s promise does not give rise 
to an imperfect obligation but is ah initio void’’ (page 
773, column 2). And again, in considering the enforce- 
ability of the promise to repay the advance made during 
minority, it was said : — “An agreement by a minor is 
void, not voidable, and as such it does not admit of ratifi- 
cation. It would, I think, be inconsistent with the general 

fl) flOOC) 11 C.W.N., 135. (2) (1918) 46 Indian Cases, 765. 

(S) (1921) I.L.E., 2 Lali., 263. (4) (1910) 11 Indian Cases, 321. 

(5) (1906) 16 M-LJ., 423, 
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lenor and policy of the Contract Act to hold that though 1923 
the agreements were void when they were made and can- 
not be ratified by the promisor on attaining majority, 
nevertheless the .same' result can be achieved by the pro- shkhu Amu. 
misor taking a trifling loan from the promisee and pro- 
mising to pay off that sum and the old irrecoverable ' j 
debts” (page 774, column 1). A decree was only given 
for the payment of the new advance. -p . -5 

Bindeshri Bakhsh v. Chandika Prasad (1) was an- 
other case in which there w^as also a further advance 
and a decree was only given for the amount of the furthe' 
advance. 

For the reasons that I have given I hold that neither 
section 2 (d) nor section 25 (2) is of any help to the plain- 
tiff creditor. ■ 

I am not overlooking that, if there was in fact no 
desire expressed at the tirne and no promise made at the • 
time the money was advanced or the service rendered dur- 
ing the minority but only a promise after attaining ma- 
jority, the case might come literally wdthin section 25 (2), 
but obviously such a case would be rare; compare the re- 
marks in Sindha Shri Ganpatsingji v. Abraham (2). 

The present is not such a case and I have not to consider 
it. 

I would add that where the Legislature' has declared 
an infant incompetent to contract, has declared his agree- 
ments void, and has pointedly refrained from declaring 
them to be merely voidable contracts, and from giving 
him any power of ratification, it would take very cogent 
reasons to compel me, were I in doubt which I am not, 
to admit a creditor by a back door where the Legislature 
had closed the front. That is, however, only a question 
of expediency and public policy. I am of opinion tlnat 
the law also forbids it. . 

U) (1926) T.L.E.. 49 All., 137. (2) (1895) T.L.R., 20 Bom.,’ 755. 
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On the broad principle of expediency it is ur{>et!, 
“Why sliould an adult be unable, having reached ma- 
turity,, to make a binding [jromise to pay money he had- 
actually received?” To my mind there is every reason. A 
lender would be able to advance money to an inexperienced 
boy, knowing that, as soon as the boy became of'age, he, 
the lender, could use as a lever to extract a fresh proihise 
the argumejit that it was a (h'bt of honour and shame 
him into making a fresh promise to discharge an obliga- 
tion which he had incurred at a time when, e;r hypofhesi, 
he w'as not capable of judging for himself. 

I would dismiss the a{)plicalion. 

By thr ConRT : — The order of the (Idurt, in accord- 
ance with the opinion of the majority, is that this applica- 
tion be dismissed w'ith costs. 

A pplination diftmifned . 


PRIVY (lOITNPU.. 

JUCJGi BAL, KAMAI.APAT (I)i5KKND.4N'rs) w. BWA- 
DBSHI MILLS COM.PANY, L'm. (Puaintifps). 

[On Appeal from the High Court of Allahabad.] 

l^adc-mark — PasHVig ojf- -Oolouruble imit(itio7i — Deception 
of illitcnttc persons — Trade name associated with marh 
— Danidyes. 

The respondents dealt largely in Indian clothes, and in 
connection with sales thereof used a trado-rnark in which 
the lotus flower was the leading fcabire, and their cloths 
had L'c.orno known as “lotus c.lotli’’. The appellants made 
and sold cloths upon which they u.sed marks wha-h would be 
apt to 1)0 confused with tlie respondents’ mark by illiterate 
lind unol>seiwaut people, and to be accepted by purchnseiv 
wishing to hnv “lotos” cloth. The respondents brought a suit 
nga'vnst the appellants for passing off; they claimed damages, 

* Prwenf nTOETiTw. ‘ Ti-'rA 'Sha'^^'. T.,ort1 PtAxresBTmoH 

ftTKl Bit Toim WAr.tja. > . 
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giving up a. claim to an account of profits, x'he High 19128 
Court held the appellants liable. In assessing damages the 
Court assumed that 60 per cent, of the sales made Jiy the Kamalapat 
appellants of goods bearing the offending mark were due to 
the use of that mark, and awarded the respondents 9 per Mills 
• cent, of the sale price of the 60 per cent, as the profit thereon 
lost to the respondents. ‘ • ' 

Held that in the circumstances above stated the res- 
pondents’ cause of action was established; but that the 
assumption made in assessing the damttges was -far too 
speculative. Though no definite rule could, be laid down 
• for estimating the damages in such a case it would be safer 
to awUrcl a sum representing the profit (at 9^ per cent.) upon 
the falling off in the respondents’ sales after the offending 
mark was used, together with a sum representing the profit 
upon an increasa which might have taken place in rheir 
trade. 

Johnston v. Orr Eicing (1) applied. 

Judgement of the High Court, I. L. R., 49 All., 92, 
varied as to damages. 

Appeal (No. 116 of 1927) from a “judgement of 
the High Court (June 7, 1916) in a suit transferred to 
the Extraordinary Original -Jurisdiction of that Court 
from the court of the Subordinate Judge of Cawn- 
pore. 

The respondents brought the present suit in the 
court of the Subordinate Judge against the appellants 
alleging infringements of trade-marks to -which they 
had the excinsive right by user; they claimed an in- 
junction, an account of profits, and other relief. 

They subsequently gave up their claim to an account, 
and claimed damages. 

The suit was transferred to the High Court and 
was heard by Meae,s, C. J., and Mitkerjt, J. 

The facts appear from the judgement of the 
Judicial Committee, and more fully from a report of 

(1) (1882) 7 App. Cas., 219. 
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tile proceedings iu 
All., 92. 

Upon the grounds appeai'ing in thai; report, the 
High Court held that the appellants were liable in 
damages, which were assessed in tlie manner appear- 
ing in the present judgement. 

1928. October, 30;. November, 1, 2. Sir Dun- 
can Kerly,' K. C., Sir George Lowudef>, K. C., 
Wallach and F. E. Bray, for the appellants : — 
The marks used by the appellants were not colour- 
able imitations of the respondents’ mark, nor likely 
to deceive purchasers- An exaggerated view of the * 
illiteracy of retail buyers was taken. In any case 
the decree for damages sliould be set aside. There 
uas no relevant or convincing evidence of “any subs- 
tantial damages. It could not projKU’ly be assumed 
that cloth sold by the appellants bearing the olTendirg 
mark would have been sold by the respondents but 
for the use of the mark : Leather Cloth Co- v. Hirs- 
chfeld (1), Kinmll and Co. v. Ballantine d’ Sons (2). 

IF. A. Greene K. G., Archer K. G., and E. B. 
Raikes, for the respondents: — Applying the prin- 
ciples laid down in Seixo v. Pi'ovezende (3) ' and 
Johnston v. Orr Ewing (4) the evidence fully estab- 
lished an actionable passing off. The High Court 
was entitled on the evidence to draw the inference 
upon wliich. they based the damages. The acts of 
the defendants were fraudulent, and omnia 'presu- 

misdirected itself; had the damages been awarded by 
a jury, the verdict would not have been assailable. 
The cases relied upon by the appellants are distin- 
guishable upon their facts. 
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Reference was made also to Board & Son v. isa's 
Bagots, Hutton & Go. (1). 

Sir Duncan Kerly, K. C. replied. 

The judgement of their Lordships was deliver- 
ed by Viscount Dunedin : — 

This is a case of the class which is generally 
known as a passing off action. 

The plaintiffs, who are the respondents before 
this Board, are a milling company who deal largely 
in Indian cloths, and who, in connection with the 
sale of that Indian cloth, use certain trade-marks. 

In several of those trade-marks, either in conjunction 
or alone, the lotus flower is the leading features. 

Now their complaint is that the defendants, who are 
appellants before this Board, suddenly began to use 
trade-marks which, though if critically looked at by 
a person of such literacy as to have critical powers 
of observation would; not be confused, yet would be 
.apt to be confused by the illiterate and unobservant; 
and in particular did despite to them for this reason 
that their trade-mark had really got to be associated 
with the name of “Lotus,” so that their cloth was 
known as “Imtus cloth,” and that a person coming 
and asking for “Lotus cloth” might be satisfied 1)}' 
having cloth delivered with the trade-mark of the 
defendants. That there may be deception, as one 
might phrase it, by sound as well as by sight was 
nowhere more forcibly insisted on than in the well- 
known case of Johnston v. Orr Ewing (2). 

The plaintiffs also claimed for an account of 
profits, but at the trial they gave up their claim for 
an account of profits and said that they wished in- 
stead to claim for damages. 

(1) (1196) 2 A.C., 382. (2) (1882) 7 App. Cas., 219. 
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'I'iie trial took place before tlie Jligli Govirt at 
, Allaluibad in its JSxtraordinary Original Jiirisdic- 
tion. Tiiat court granted an injuiictiini in respect 
of the trade-marks and also it gave a large sum of 
damages, namely, Es. 1,72,800. 

Their Lordships have no doubt whatsoever that 
the judgement of the court was [ierfectlv right as 
regai'ds the injunction; they tliiids the evidence was 
quite .satisfactory to show that the plaintiffs’ cloth 
was associated with the name of “I^otus” and that 
auy lotus device would lead to cloth being able to be 
palmed off as their cloth wliich wa.s tlie cloth of 
aiiotlier manufacturer, 'i'liere was perhaps a 
little difficulty as to out' of the cmhlems, where 
the ernhlem on tlie defendants’ trade-inark, if looked 
at jiroperly, Avas not a lotus Imt a rose; but it 
was not only tlie qU(‘Stion of the flower there; 
tliert' was a garterdikt' enclosure with a straight- 
line beneath and the whole get-ui) of the one' 
was so lilce the Avhole get-np of the oilier tliat their 
Lordships have no doubt that the court below was 
right in making their injunction extend as it did. 

When,, . hoAvever, their Tjordsiiijis turn- to the 
question of damages there is more difficultA'. The 
plaintiffs came ’into court w^ith a demand only for 
Rs. 25,000 damages, or such other sum as the court 
might .tliin'k fit. It seems, according to Indian 
practice,’ tliat tliey would not be bound down to the 
figure of Rs. 25,000. 'When it came to the- proof 
various figures were given and the figure on which 
the Ica-rned Judges below^- have proceeded was a 
figure Avhich gave the sale account of the defendants’ 
goods which had this, wffiat may be called pirated, 
mark iipon them. The figure there brought out was, 
in round figures, Rs. 3,200,000. What the learned 
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Judges then did was this; They said: "We will w* 
assume that of that Rs. 3,200,000 worth of goods the 
defendants would have sold 40 per cent, if they had 
merely trusted to their own cloth without the 'addi- Swadeshi 
tion of a misleading mark, but 60 per cent, of it must Company^ 
be held to be due to the misleading mark"; and then, 
taking 60 per cent, of that Rs. 3,200,000, they cal- 
(Culated the figure of 9 per cent, of profit on that 
and by that calculation they brought out the sum for 
which' they gave judgement. 

Their Lordships think that it is far too specu- 
lative an assumption to say that you could divide 
. this figure up into the 60 per cent, and 40 per cent., 
and they cannot think that there is a justification 
for a decree founded upon tliat calculation. 

When it comes to the question of what figure is 
to be substituted the question is not so easy because the 
■ matter is^ very much in the dark. If it had been • 
before a jury it would have been disposed of in the 
rough and ready way in which juries do dispose of 
such questions by giving a figure which, if not ab- 
solutely out of^ all question, would have stood the 
test of any review by a court of appeal. 

Their Lordships cannot say’ that there is any 
cut and dried rule 'which can be laid down by a court 
of law for the estimation of damages in a case like 
this, but think that on the figures given the safer 
figures on which to work are the figures wliich are 
given which show the falling-off in the respondents’ 
trade which came in after this pirated mark was 
introduced on the market. If it is assumed that the 
whole of^ the falling-off was due to the use of the 
prated mark that would bring out a figure of about 
^Rs. 1,000,000 loss of trade, and taking 9 per cent 
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jjrulit. OH that amount it gives a. figure which, put in- 
to pounds .sterling, would come out at . a .sum of 
.i.'4,a00. That, howmver, does not give anything for 
a j)os.sihIe increase of: trade and their lAirdships think 
that on a rougii calculation I'aOO may be added for 
that, making £5,000, but as the decree must be in 
rupees it is equivalent to lis. 67,000. Their Lord- 
,;dhips therefore think fliat that is in this ca.se the 
proper figure of damages. 

As to costs their Lordships are of opinion that 
the decree as to costs in.i the court below' should stand 
and that there might to he no costs before this Board. 

riieir Ijordsliips will therefore humbly advise 
His Majesty Chat tlie. decree of the High CVinrt in ‘ 
appeal should he varied by .siibstitutiiig Ks. 67,000 
for the ammint of tlie danuiges, ami that otherwise 
it should be affirmed and this appeal dismissed, but 
without, co.sts. 

Solicit, oi-s for appellants : DouaJas Grant and 

DoU. 

Solicitors for respondents: La?/ci/ and Daioe. 


PLLL BENCH. 

Br.fore Mr. Jmtiec Snlaiman, Adinq Chief Judice, 

Mr. Ju-diee Miikerji nnrl Mr. Jndier. Pop. 
B.VNKEl LAI, AND oTHims (DimnNnANTs) r. [;,\(i!nrN.\T.H 
8AHAT AND ANOTimi! (Plaintifps) and NANI) GOPAL 
and OTilKins CDKFKNU.WrS').* 

Hindu law- ■.{<-(■ No. IX of l!)08 (Indian LimitatUm Act), 
arti'cJc.s 141, 144 — Adverse possession — Suit hy tever- 
douers to recover property which was Judd adversely as 
against a Hindu female heir — Whether a-dvcTse posses- 
.itoH aqiiinst a Hindu female heir is adverse possession as 
against the reversioners. 

A Hindu widow, who had succeeded to the estate of her 
husband, died in 1894, leaving a daughter as the heir. The 

T 3 * First Appeal No. .162 of 1925, from a decree of Sheodarshan Dayal. 

Juage of tho Court of Small Causes, exercising the powers of a Suborditiate 
Judge of Agra, dated the 25th of July, 1925. 
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daughter., however, never got possession, as her father's col- 
laterals took possession of the estate adversely to her. She bankey Lal 
did not sue them to recover possession and died in 1920. Her 
6ons, who inherited the estate, sued these collatei'als for 
possession in 1923. The defendants pleaded limitation by 
reason of their adverse possession for over 12 years, and the 
.question arose as to what extent and under what circum- 
stances adverse possession, as against a Hindu female heir, 
would bind the reversioners. HeM , — j. ,, 

SuLAiMAN, A.C.J., and Mukbrji, J. — Article 141, ai#’ .i 
not article 144, of the Limitation Act applied to the suit, i “ 

which, having been brought within 12 years of the death of **' 

the daughter, was not barred by limitation. .••• 

No question of adverse possession arose in the Shiva- 
^tmga case (1) and the rule in that case was not a rule of - . 
limitation or adverse possession, but a rule of Hindu law'./' i’ 
that the estate vested in a Hindu widows and that a decreelp.- ‘ ' ^ 

against her, if fairly obtained, was binding on the reversion 
ers. Even assuming that a rule of limitation had' been laid ■ : 

down by that case, it must be deemed to have been super- 
seded by the enactment of article 141 in the Limitation Act 
of 1877. 

The case of Mudaliar v. Srirangath Anni 

<2) did not lay down that article 141 of the Limitation Act 
•was inapplicable to a suit like the present, or that the rule 
laid down in Runchordas’ case (3) was no longer good law. 

Per Mukbrji, J. — Adverse possession against a Hindu 
female heir will not^ be effective against and binding on the 
reversioners. 

Per Boys, J. — The rule in Shivagunga's case (1) which 
was affirmed in the case of VaithiaUnga Mudaliar (2), at 
page 904 of I. L. 11., 48 Aladras, was the initial main rule, — 
that there are cases in which the widow represents the estate 
so that acts and omissions by her may bind the reversioners. 

No pronouncement was made, either formally or by way of 
obiter dictum, on the effects of adverse possession against the 
widow. 

The correctness of the decision in Runchordas' case (3) 
was not, in any way challenged or doubted in VaithiaUnga' s 
• < 3 ase (2), but. the discussion of the former in the latter case 
(1) (1863) -9 Moo. I.A., 539, (2) (1925) LL.R., 48 Mad., 883. 

(3) (1899) T.L.R., 23 Bom., 725. 


I 




jyi) 


THE INDiAX I, AW RKPQHTS. 


I VOL. LI. 


1 


1928 !lJU'l’i>U I h(:‘ <)1 li HltcliiifihlS 4‘nHt*, sf jOVV.’ llQ' tluit it 

liANKEy Lai, **veii Ireiited as heijig, authority for any broad 

c. proposition that a Hindti widow lioes not. in tin' matter of ad- 
Sahao*™ possiAssion. wdiere tliei'e is no deci-.'e, evi'r so represent 
tile ('Stale that the reversioners will i»e iMiiiud by adver.sc^' pos- 
sessiun running for 1‘2 years against her. 

I’lie quest ion wht'ther ,:i r(‘\'er,s'oner is Itarred bv adverse 
possession against the widow on tlie l)asis tliat site represent- 
('ji tlie estate, thus coming witliin the main rule 'of Shiva- 
ease, would protmlily liave to be (b'cided. as in the 
('ase of decrees, on the facts of tlie particular case. 

I'he billowing cases wiyre also referred to :--~Laclihan 
Kiiinnir v. Mnnordlh I, 'uni Cl), Hmii Kiili v. Keilar Xaih ('2), 
Aiiiril Dliiir v. I>iii<li'sri Pnistnl (/!,i, •liiuinijitiiiliii v. J^iiUhinct 
MkIiuii (|i, ihiri Xiilh \. Mdihitnii<‘liiiii iX, Snroda Soon- 
iliiri/ V. Dnifiiiiioiicr (to. Sriiiiil]i 'Kiir v. /h'o.s'Huwo Kumar 
l7i and Tilri h'liiii \. Shiniin ('luiraii osi. 

'rite I, 'tots ol the eusi' ufijieur rrmii the jiidgenient 
of Bl'I.ArMAX, A.d.rl. 

Pundit Sliiinii Kri.'ilniii ihir and Miinshi Haijunth 
Sitlini, for till' ;t|)|)ellnnts. 

Munshi Narain Prrimul A.‘<Uiiina niid Murislii Bhag- 
irati Sliaiil'iir, for tlie I'espondents. 

SULAiMAX, A.t'.-l. ; — III this case Ihiiisidhar, the- 
last iiiale owner, died in !87(S and was siicct'eded by his 
Awidow Mnsanunat C'uniune. Alnsjumnut (iiiniuue died 
ill 1804. On her death tlie estate devolved on their 
dangliter Miisnnimat Baraswali under the llindn law, 
hilt Pansidhtir s eollaterals took ])ossession of the estate- 
and j\I usiuimial Sai’aswati never got [tossession. In her 
liletinu' she never sued to recovei' possession. 8ht' died 
in P.biO. 'I’he jirescnt plaintiffs are. tiie sons of Mvisam- 
niat. Baraswati a nd ttre, under the Hindu law, entitled 
to the estate in preference to the collaterals. The de- 
• h'ndants are the representativt's of the collaterals who 


(1) (isai) I.L.n., 22 Cal., 446. 
Ci) (inOD T.L.K., 23 AIL, 448. 
fo) (1803) 21 Cal., 8. 

rv) (188,3) T.L.B., 9 Cal., 934. 


&) (1892) T.L.n., 14 All., 166. 
(4) (1886) I.-L.R., 13 Cal., 808. 
(6) (1880) I.L.R., 6 Cal., 938. 
(8) (1897) T.I(.R., 20 AIL, 42. 
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took possession of the estate in 1894, and some of the de- laas 
fendants are transferees from them. . banket lal 

. The plaintiffs’ suit was instituted in 1923, and they eaohunam 
claimed that the cause of action in their favour accrued Sahai. 
in 1920, when Musammat Saraswati the daughter died. 
iVmong otlier pleas the defendants raised the plea that suhknm. 
the suit was barred by time. This plea w'^as overruled 
by the court below- and the claim was decreed. The de- 
fendants preferred an appeal to tliis Court, w-liich came 
up loi heaiiing before a Division Bench. In consequence 
of certain observations of tlieir Lordsliips of the Privy 
Council in the case of Vaithialmga MudaUar v. Sriran- 
gath Anni (1), the Bench has referred the following 
question to this Pull Bench 

■ To wdiat extent, if any, and under what circuni- 
stauces will adverse possession, proved as against a 
Hindu female heir, bind the reversioners?’’ 

WheneAer any question of limitation is raised it 
leads to clear thinking if at the outset it is settled which 
article is applicable. The present case is governed by 
Act No. IX of 1908,. On behalf of the plaintiffs reliance 
is placed on article 141, wdiereas the defendants’ advo- 
cate relies on article 144. He also relies on the provi- 
sions of section 28 of the Limitation Act. It is con- 
ceded ^that no other article or section is applicable. 

Now, apart from any rulings, article 144 cannot in 
eims apply if the suit is otherwn'se specifically pro- 
vided for. It is a general article wdiich is applicable 
wren there is no other special piwision. It is there- 
fore clear that if the case falls Avithiii the terms of arti- 
cle 141, article 144 is rvliolly inapplicable, and the date 
when the defendants’ possession became adverse would 
not be material. Now article 141 undoubtedly applies 
to a suit brought by a Hindu rvho is .entitled to posses- 
sion of immoATable property on the death of a Jlindu fe- 
ll) (loas) ll.e., 48 Mad., saa. ” ' 
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male. 'I'he plaintiO's are Hindus and are gcnenied by 
liANKRi lal the .Hindu law. Imder tliiifc law they were entitled to 
Haghunath ot the e.stak'. on the d(*ath oj Musannuat 

Evahai. Saraswati. 'I’lie suit is hroughj al’ier h(‘r dealh and 
witliin .12 years ol' it. Priiiin ptcie, Ihr'i-eron;, article 14-] 

Sulaiman, gOVCms this CaSC. 

A. C. j. 


I do not attacli any importance to' the argument that 
the word “entitled” in this article nec(>ssarily itieans 
“entitled under the law and not extinguislied by limita- 
tion.” Similarly, T have no hesitation in repelling the 
argument tliat this article applies only to a suit lirouglit 
by the lirst Hindu entitled to possession on the death of 
the tirst female heir. TJie contention i.s tliat limitation 
began to run under this article from ,181)4, the date of 
the deatli ol Musamniat (Jmnane, not only against Mtis- 
ammat Sai'aswat/i, but also against all future nvversion- 
ers. In my opinion, on the language of this article such 
a. (‘ontc'iition is wholly untenalilm 4'he peniod began to 
run against ]\Iusaniniat Saritswali in 181)4, but there is 
a Iresh period which stark'd against the jn-i'seht i)laint- 
iffs on tlie death of Mnsammat Saraawati in 11)20. 


Now it must be borne in mind tliat the provision. as 
contained in article 141 of the .Limitation Act of 1908 
did not find any place in the Limitation Act No. XTV 
of 1859. The first time when a similar provision was 
introduced was in Act No. IX of 1871. Article 142 of 


tliat Act was similarly wordi'd, except that instind of the 
word “female” we had the word “widow”. 'Phe w'ord 


“female” was substituted in Ac4 No. XV of 1877, arti- 
cle .144.. Phat word has been repiaited in the iiresent 
Act. 


There being no such provision in the Act of 1859, 
and the only section applicable being section I, clause 
(12), whiph W'as the general article for suits for recovery 
of immovable property, it is not surprising that the 
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courts held that adverse possessiofi against a Hindu fe- 1928 
male for over 12 years extinguished the title of the re- bankes iIu ' 
versioners completely. This was clearly laid down in rj/iaHONAm 
the cases of Goluckmonee Dubes v. DegumbsT Dey (1), Sahai. 
Nobin G hinder v. Issiir Ghunder (2) and Aumirtolall 
Bose Y. Rajoneekant (3). The last-mentioned- case, stuaiman, 
though decided by their Lordships of the Privy Council 
in 1875, had com-menced even before 1859, and the 
question of limitation had to be determined according to 
the old law. 

After the passing of the Act of 1871, indeed after 
the coming into force of the Act of 1877, a Full Bench 
of this High Court in the case of Ram Kali v. Kedar 
Nath (4) held that article 141 was applicable to a suit 
brought after the death of a Hindu widow, and that 
limitation of 12 years ran from the date of her death. 

After this came the Privy Council case of Lachhan 
Kunwar v. Manorath Ram (5). I shall discuss this case 
later on. After this pronouncement a Division Bench 
of this Court in the case of TiJca Ram v. Shania Gharan 
(6), without discussing the Privy Council case at any 
length, held that it had impliedly overruled the previ- 
ous Full Bench case. Then came another Privy Council 
case, Runchordas v. Parvatibai (7), which also I shall ■ 
discuss later. 


After this last pronouncement a Division Bench of 
this High Court, in the case of Amrit Dhar v. Bindesri 
Prasad (8), held that the Full Bench case of Ram Kali 
V. Kedar Nath had not been overruled by their Lord- 
ships of the Privy Council in the case of Lachhan Kun- 
war. Since the case ot Amrit Dhar the view which has 
consistently prevailed, not only in this High Court, but 


. (1) (1852) 2 Boulnoig, 193. 

(3) (1875) L.E., 2 I.A.. IIS. 

(6) (1894) I.L.B., 22 ,Cal., 445. 

(7) (1899) I.L.E., 23 Bom., 72.5. 


(2) (1868) 9 W.E.. 505. 

(4) (1892) I.L.R., 14 All., 156. 
(6) (1897) I. L.E.,-20 AIL, 42 . 
(8) (1901) I.L.R., 23 All., 448. 
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‘•'■*^8 in ;i]{ the other High (’ourts, Ills been thiil article 141 
i.AN'Kny lal and not article 144 governs suits brougiit by Hindu re- 

RAOHiwvra "versioners who became entitled to tlie estal(« on the 
Sahai. death of a limited female owner. 

_ , . The fa *ts in Lac.hhun Kioiii'tir'n ease were as 

8ulaimart, 

A. c. J. hdlows : .Hangal Singh died in 1858, leaving a widow 
lit Kunwar and a son I’ahlad Singh. Pahlad Singh 
died in 1801, leaving a widow liachban .Kunwar. There 
was no doubt that Laeldian Kunwar, although under the 
Hindu law she was entitled to the estate, newer got pos- 
session. .Vbont the year 1875 Kaedihan Kunwar sued 
Jit Ktmvvar to recover possession. I’his suit was ad- 
inittedly dismissed on the ground that her ehaim was 
barred by limitation. In this suit Jit Kunw-ar had 
pleaeh'd Ibat she' bad held aelve'rse posse'ssion over the 
propendy ever sitie-e' llangal Singh's deiitli. On tlie death 
of -fit K'unwar. Lae-hlian Kunwar ahmg with e-ertain re- 
versione'fs institute'el a suit claiming pe)sseASsie)tt ttgainst 
certain ti'ansfe're'e's. fre»m Jit Kunw'iir. It is ethvienis tiiat 
Lachhan Kunweir, it Hindu female entitled to the es- 
liite, was herself one of the felaintiffs and wits alive. 
Article 141 of the “Limitation Act could thcrr'fore not 
possibly have been invoked by tlie defendants. It is 


also clear that the reversioners had no locm dandi to sue 
unless tliey were entitled to come in as reversioner.s of 
Mangal Singh. The case put forward on belialf of tlie 
plaintiffs was tlial Jit Kunwar, when she remiiincd in 
possession, acquired ii Hindu w'idow’s estate and did not 
hecotno an abanlute. full proprietor, and accordingly on 
her death her limited estate devolved on the plaintiffs. 
Their Tjordsl lips field that having regard to the claim 
put forward by Jit Kunwar in the previous litigation, 
lier possession had been that of an absolute full proprie- 
tor.’ This was the finding of the Judicial Commissioner 
which Avas accepted by their Lordships. 
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Assuming that Jit Ivunwar’s possession had not 
begun in the lifetime of Pahlad Singh, which perhaps B ankbt lal , 
was doubtful, Lachhan Kunwar’s claim could not have raghotath 
been decreed as her previous suit had already been dis- 
missed, and the reversioners could not have come in un- , 
less Jit Kunwar was" holding merely a Hindu widows’ s Suiaman, 
estate. It is, therefore, obvious that this Privy Council 
case in no way overruled the previous Full Bench case 
of our High Court. It was wrongly thought in Tika 
Ram’s case (1) that that case had been overruled. 

• In Runchordas’ case (2) the suit was brought, after 
the death of a Hindu widow, challenging the validity of • 
the bequests of the last male owner. Two of the issues 
that were settled were whether the suit was barred by 
limitation, and whether the bequests were void. The 
High Court, 'both on the original and appellate side, 
held that the bequests were void but that the suit for 
immovable properties was not barred by limitation. 

Their Lordships of the Privy Council held that -the ob- 
jects of the bequests were' too vague and uncertain for 
the administration of them to be under any control. 

Their Lordships then, remarked : “It is therefore neces- 
sary to decide the question of limitation.” They then 
proceeded to examine the provisions of x\ct No. XV of 
1877, and laid down in unmistakeable terms that article 
144 is not applicable wFen the suit is otherwise speci- 
ally provided for, and that the article applicable to a ' - 
suit for possession of immovable property was article 
141, and that for movables was article 120. Eeferring 
to the argument that under section 28 of the Limitation 
Act the right had been extinguished, their Lordships 
gave the answ-er that “the period limited was not de- 
termined”. 

This case has since then been the foundation of 
the applicability of article 141. It re-affirmed the view * • 

0; (1897) T.L.B., -50 All., 42. (2.1 (1899) T.Ii.R.,. 28 Bnm., 725. 
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oxpi-essed in Ram Kali’s case (1), and that view was 
till 10'25. It was in that y,,„ t”tX 
■ ‘s™™ ■« tlw case ol Vaill,Mm,,a MudaUar v sw 

• mngM Anm (2) ,vas dolivcrcl l,y their Lortshi™ 

cHiet of the observations contnine!! therein is to over 
rale the previous ease law. As there is some difference 
ol opinion amongst us, I must consider this Privv 
Council case at some length. ^ 

Arunachala was tlie last male owner, wJio died in 
, leaving a widow Choktammal. Ohokkamtnal 
purported „ „.|„pt Ariinaehala’s brother, who.se widow 
uiiug.itlial. Ill her turn, ado]ited his nephew. On the 
deiith of this nephew Miinigathal claimed to siieceed as 
a Hliidii lemale. On the other hand, if there was no 
valid adoption the Hindu widowhs esiate’ remained in 
< liokkaniina . li'rom the year 18 ( 12 , when the adoption ' 
had taken pl.aee, (hokkaninuil was out of possession till 
^ ' ‘ , W ien I fiirugatlial was in jin.s,si‘ssion as the adop- 
tive mother. In that year Ohokkainmal foreil.ly dt 
possessed Mimigaflia!. In 1887 Mnnigathal sued Chok- 
krainmal, setting np the adoption. It was admittedly held 
that the adoption was invalid, and ^ Mnnigathal’s suit 
was decreed on the finding that there had been adverse 
possession for over 13 years against Ohokk.amnial. On 
Ohokkainmal s death in 1902, the reversioners to 
o.state ol Arunachala sued in 1911.5 for pos.sos.sion 
pleas raised in defenee were those of re., fadimta 
miUtion. The High Court at Madras held that the 
iimciplo a( rcs ,,„l,cMa did not apply, but that the suit 
\t.!s barred by limitation. 

Coin Ml. Mayne a pa,ssagc to explain the position of a 
andu widow, their Lordships remarked that she repre- 

m nraih her 

( ) (1892) LL.R., 14 AIL, 156. (9 \ t t t? .ko nr t 

» [4) (1^25) LL.B., 48 Mad., 883, 
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for jiossession of the estate or any part of it, and she and 
the reversioners are equally bound by a final decree in ' Lai. 

a suit fought out according to law, which is not collusive eagotnath 
or fraudulent. Their Lordships then remarked that in 
the litigation of 1887, although Chokkammal was per- 
sonally interested in defeating Murugathal’s claim, she Suiaimin, 
did, in fact and in law, in that suit represent the estate 
as well as her own interests as a Hindu widow. Their 
Lordships then referred to the protracted argument which 
had been submitted to the Board as to whether adverse 
possession against a widow in possession of an estate for 
a Hindu widow’s interest bars a reversioner. Their 
Lordships remarked that it was not necessary in*the view 
which would be later announced by the Board on th^yi,^ 
question of limitation, to make any formal pronounc^i™" 
ment upon this point, and their Lordships thought i|' 
convenient to refer to the authorities that had been cited. 

Their Lordships first referred to the case of Golnchnonee 
Dahee v. Degumber Dey (1) and then to the case of 
Nobin Ghunder v. Issur Ghunder (2), both of them being 
cases decided before the Limitation Act of 1871. Their 
Lordships then quoted the well-known passage from the 
case of Katama ’Naiahiar v. Rajah of Shivagunga (3), 
which has been described as laying down the ‘rule in 
Shivagunga' ‘S case’. No doubt for the purpose of that . 
case it was not absolutely necessary to lay down that 
rule, but there is no doubt that that rule w^as laid dowm 
after full consideration, and that rule has been applied 
‘since then. 

Inasmuch as there lias been considerable controver- 
sy as to the exact rule which was laid down in Shiva- 
gimga's case in the passage quoted at page 894, I must 
point out that all that w-as remarked in that passage was 
that the whole estate for the time vests in a Hindu widow 

(1) (1S>2) 2 Boujnois, 193 (2) (1868) 9 W.E., 605. 

(3) (1863) 9 Moo. I. A., 539. 

15ad. 







198 


[VOL. LI. 


THE ‘INDIAN LAW EEPORTS, 

— — absolutely for some purposes, though, in some respects, 

baxkot Lai. qualified interest, and that the principle which has 
prevailed in England “as -to tenants in tail representing 
the inheritance would seem to apply to the case of a 
Hindu widow, and .it is obvious that there would be the 
greatest possible inconvenience in holding that the .sue- , ! 
ceeding heirs were not bound by a decree fairly and pro- * 

perly obtained against the widow.” It is noteworthy that : 

there is no express mention of adverse possession against ! 

a widow being good as against the reversioners, nor is ^ 

there any clear reference to any rule of limitation. Their I 

Lordships, after quoting the passage, then describe it as ! 

“the dhclai'ation as to Hindu law”. I am therefore 
wholly unable to accept tlie contention on behalf of the 
appellants that the rule laid down in this passage was 
the rule that adverse possession against a Hindu widow 
for over 12 years extinguishes the rights of the rever- 
sioner. The only rule laid down was that a hand fide 
decree against her w'as binding on the reversioners and 
this is the rule which, must be taken to be mentioned 
when an expression like the ‘rule in Shivngunga’ s case- 
is used. 

At the Bar the passage quoted from Shivaguriga’s 
case had been actually objected to on the ground that it 
Avas obiter. Their Lordships accordingly considered it 
necessary to refer to c.ases showing that the doctrine 
tlierc set forth was in accordance Avith the course of judi- 
ci.al decisions. 

They first referred to the case of Nohin Chvnder v, 

.Issiir Gliunder (1) which aams undoubtedly one Avhere a 
trespasser had taken adAorse possession of the estate 
against the A\ndow. The passages quoted from the judge- 
ments of the learned Judges of the Full Bench certainly 
show that they held that the possession hold adversely 
against the widow Avas adverse against the 'reAmrsioner. 


(1) (IMS) 9 W.R., 605. 
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but this inference was supposed to follow from the rule 

in Shivagunga’ s case that a decision fairly arrived at ‘‘Kir uu 
without fraud or collusion in the presence of a Hindu BAG8rrs.«H 
widow in possession bound the reversioner. 

The decision of the Full Bench was cited and affirm- 
ed in the case of Aumirtolall Bose v. Rajoncelmnt (1), suUiman, 
but in order to appreciate the effect of those remarks it 
is necessary to bear in mind the fact that those cases 
were decided before Act No. IX of 1871 was passed. In 
the absence of any provision ‘similar to that now con- 
tained in article 141, I may with respect say that it was 
the only conclusion to which the courts could come. 

Their Lordships then referred to the cases of Jngiil 
Kishore v. Jotendro Moliiin Tagore (2), Pertahnarain 
V. Trilokinatli (S), md Hari Nath V. Mothurmohiin (4), 
where the question of adverse possession did not arise, 
but in two of them decrees had been obtained against 
the widow. Their Lordships quoted the remark of Lord 
Watson that before a reversionary heir could sue with- 
in 12 years from the time that his right to possession 
accrued, he “must show that the new law gives a right 
of action to a reversioner notwithstanding that the 
widow’s right of possession had been extinguished by 
thd decree.’’ Their Lordships then discussed the case, 
of Risal Singh v. Balwant Singh (5). There the widow 
had first brought a suit for a declaration that an alleged 
adoption by her of Bulw^ant Singh was'wffiolly void and 
ineffectual. The High Court held that she wns per- 
sonally estopped from challenging the adoption and dis- 
missed the claim. Their Lordships of the Privy Council 
affirmed that decree in 1912. On the widow’s death the 
reversioner Eisal Singh sued Bulwant Singh again for 
possession of the property. Their Lordships, affirming 
the view of Banerji, J., held : “Eani Dharam Kuar in 

(1) aS75) L.R., 2 I.A., 113. Cl) (1884) I.L:E., 10 Cal.. 085. 

<3) (1884) I.L.R.., 11 Cal.. 186. (4) (1893) I.Ii.E., 21 Cal., 8. 

(.5) (1918) I.L.R., 40 All., §93. 
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_J^lier suit ogaiiist !;„iuiuu Singh did, notwithstanding 
Banker Lai. til e personal esk)i)|)el under which she laboured, . repre! 
eaghunath sent the estate on the (|uestioii of fact as to wheti ^ 
Bulwant Singh liad or had not been validly adopted and 
that she represented tin- estate within the nieauiuo- of 
SM^n, the rule in Katarna Naichiar v. Ra^a of Shivagunga.” 
Thus the binding cliaracter oi a decree against tlie widow 
was re-aflinncd. 

At the Bar it v\'as apparcmly argued that tlie rule 
in tlie Shkagunga case liad not lieen universally appli- 
ed, and it was asserted tliat that principle might have 
been applied and had not lieen .-piplied in the case of 
Rmicliordas x. Parratihai (1). Their Lordships pro- 
ceeded to considi'i- the facts of RiuicJiordafi' case and 
pointed out that tin- main (|uestion was as to the gift for 
charitalile purjioses being \oid for \ag'ueness aiid uucer- 
tainty. 'I'beir f.ordshi|)s did not (|iiotc tlie discussion 
■ ol the Ijimitalion Act in RiiH('h()rd(tf<' case, which I have 
(|uoied above, but (pioli-d a passage, where tiic Board had 
leinarked that it was not in-cessary to consider what 
might have been tin- case if the widows had tliemselves 
been suing. Tlie iinal conclusion at which their Lord- 
ships arrived is at page 908 : “It does*not appear to their 
Lordships^how tlie rule iu Shivagunga case could have 
been applied in the ease tlicn before the Board.’’ The 
facts in the case ol Riiuchordas undoubtedly made the 
rule in^ tlie case of Shivagunga inai)|)]icabln.' There was, 
accordingly nothing 'in ilu- argument ihat that might 
have been applied and was not applied. 

Having eonsidert-d all these casc-s, i.lieir Lordships 
lemaiked at page f)04 : “ddu- |■('s^llt of the case to which 
their Lordships referred shows, in thm'r opinion, that 
the Board lias invariably applied the |•nles of the Slma- 
gunga case as sound Hindu la-? where that rule was ap- 
plicable.’’ Their Lordships again repeat the (-xpression 

(1) nsii!)) T.L.E.. 2a Bom., 72.5. 
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‘ ‘souiul Hindu lav’ ’ . I therefore take it that no question 
of limitation or adverse possession was included in that bankbz lal 
rule. Had their Lordships intended to lay down that eashottaih 
the result of the authorities was that adverse possession 
against a Hindu widow was good adverse possession 
against -a reversioner their Lordships would, in the next sm^nn, 
sentence, have held that that suit was barred by article 
144 of the Limitation Act. But their Lordships avoided 
saying so. 

On the other hand they proceeded to consider the 
effect of article 129 of Act No. IX of 1871, and remarked 
that it had been held in the case of Jagadamha v. Dakhi- 
7ia Mohim (1) that that article related to all suits in 
which the plaintiff cannot succeed without displacing 
an apparent adoption by virtue of which the defendant 
is in possession. Their Lordships then held that Act 
No. IX of 1871 did not give to a reversioner, whose 
right to sue for possession accrued upon the death of a 
Hindu widow, any further time than the 12 years which 
was given by article 129 of that Act. They then remark- 
ed that the period of limitation allowed by that article 
expired in 1874 and before Act No. XX of 1877 came 
into force. Article 129 of the Act of 1871 prescribed 12 
years for a suit to establish or set aside an adoption. 

Such a provision was omitted from the Act of 1877. In 
lieu of it article 118 was introduced which governed de- 
claratory suits. Their Lordships of the Privy Council 
held that time had run out before 1877 under article 129, 
which was applicable because the plaintiff could not sue 
for possession without displacing the apparej^t adoption. 

Thus their Lordships disposed of the case on a ground 
totally different from the plea that adverse possession 
against the widow was adverse possession against the 
reversioner. 



fl) aSS6) T.L.R., 13 Cal., 308.. 
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' Further, if their Lordships had iutended to lay 
B.4NKP.V Lal down finally that a decree against a widow based on ad- 
verse possession only was binding on the reversioners, 
S-AHAi. their Lordships would have at once remarked that the 
suit before them was barred by the principle of res judi- 
Suiaiman, cdtci, foi’ ill that case a decree had been obtained against 
A. c. j. Qbokkammal on the basis of the adverse possession of 
Murugathal. But their Lordships refrained from decid- 
ing that point, and at page 905 considered it unneces- 
sary to express any opinion on the application of the 
principle of res judicata. 

On an examination of the judgement, it is clear to 
my mind that their Lordships . did not lay down that 
article .141 of the Limitation Act was inapplicable or 
that the rule laid down in Runchordas’ case, which had 
affirmed the view of this Court in the case of Ram Kali 
hi), was no longer good law. 

T have so far discussed this case on my view that 
the rale, in Shivagunga’ s case was not a rule of limita- 
tion or adverse possession, but a rule of Hindu law or 
procedure that the estate vested in the widow and that 
a decree against her, if fairly obtained, was binding on 
■ the reversioners. Even if I were to assume, which I by 
no means do, that the rule in Shivagunga’ s case wus a 
twofold rule, relating both to the binding character of 
a decree against the widow and the adverse possession 
against her being good as against the reversioners, I fail 
to see why the Legislature cannot, by ai subsequent 
amendment of the Limitation Act, destroy the effect of 
; one part of the rule, while leaving intact the other part. 
There is ndthing illogical in that. By the enactment of 
article 141 the Legislature has undoubtedly given 12 
years to reversioners from the death of the female. This 
. was obviously to remove a great hardship which rever- 
eioners suffered. While the widow was alive they could 

(1) (1892) I.L.E., 14 All., 156. 
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not compel her to recover possession from trespassers, ' 

nor could they sue for a declaration of their title against 

such trespassers (excluding those deriving title under RAGnoNATs 

an alienation by a widow). Their rights before 1871 

used to be extinguished completely after the lapse of 12 

years and they were helpless in the matter. It was to Suiaman.. 

remove this difficulty that the Legislature intervened. 

The rule of limitation, even assuming that such a rule 
was laid down in Shivagunga’ s case, must be deemed to 
have been superseded by the enactment in the Limita- 
tion Act. That part of the rule can no longer be said to . 
be in force. Of course, I have endeavoured to explain 
that in my opinion the rule in Shivagunga' s case was 
not -a rule of limitation or adverse possession at all, and 
on that, view I maintain that the ru!e in Shivagunga’s 
case is still applicable, but that it does not touch the 
present case. . • 

My answer to the question referred to us is that 
where a widow has entered into possession as a Hindu 
■ widow and has either voluntarily parted with possession 
or been dispossessed against her consent, a suit by the 
reversioner brought for possession after her death is 
governed by article 141 and not by article 144, and hav- 
. ing been brought within 12 years of the death of Mst. 
Saraswati, is not barred by limitation. 

Mueerji, J. : — This is a i reference to the Pull 
• * Bench by a Division Bench of this Court for the decision 

of a question wffiich has been formulated in the follow'- 
ing language : 

“To what extent, if any, and under wffiat circum- 
stances will adverse possession, proved as against a Hin- 
du female heir, bind the reversioners?” 

The facts behind this reference briefly are these. ■ 
■One Bansidhar died in 1878, leaving considerable pro- 
perty. He was succeeded by his widow Musammat 
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— — Guniano, who died in 1894. On her death her daughter, 
bankey Lal garaswati, succeeded to her father’s property, but she 
paghdnath did not take, possession of a portion of the property, al- 
though the same was in her mother’s possession when 
she died. Saraswati died in 1920, and in 1923 the plain- 
Mukerji, j. gong) claimed the property. It has been, 

argued on behalf of the defendant that his possession be- 
tween 1894 and 1920, having extended- for over 12 years, 
extinguished Saraswati’s right to the property and, 
therefore, the plaintiffs’ right to the same. The case of 
Vaithialinga Mudaliar v. Srirangath Anni (1) has been 
relied upon for the defendants. 

Article 141 of the Limitation Act of 1877 was in 
force when Bansidhar died. This rule of law^ has re- 
mained unchanged up to this date, altliough. the- Act No. 
TX of 1908 has displaced the older Act of 1877. Article 
. 141 of the Limitation x\ct of 1877 read as follows : — 

Like suit for possession of immov- 12 years When femal® 
able property by a Hindu or dies. 

Muhammadan entitled to the 
possession of an immovable 
property on the death of a 
Hindu or Muhammadan female. 

Article 141 of schedule 1 of Act No. IX of 1908 is 
exactly in the same language. Under the law, therefore, 
as it stands, the present suit is by a Hindu, for 
possession of immovable property, instituted on the death 
of a Hindu female, and by one claiming to be entitled 
to possession on the female’s death. The cause of action 
would arise on the death of the female, provided, of 
. course, the plaintiffs are entitled to possession. The 
title referred to in the first column of article 141 must 
be a title existing apart from the question of limitation. 
Bor, it is a rule of limitation that is being provided by 
article 141 and there could be no benefit in providing 
a rule, if it is to be said that “the suit can be maintained 

(U 092.51 I.L.R., -18 Mad., 8?3. 
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only if the plaintiff is not barred by time. ’ ’ To put the 
"i thlgfn other words, if 12 years have been provided b™ b.. 
for a suit by a Hindu, entitled under the Hindu law to 
Bucceed to the property on the death of a Hindu female, 
it must be held that the suit is within time whenever 
the suit is within 12 years <>f the death of the female. 

It mav be that the claimant is barred on some ground 
other than the ground of limitation. Tor example, his 
claim mav be barred because he has sold away his rights 
before the institution of the suit or he may be barred 
say, by any previous litigation, although he was himself 
no party to’it- On the face of the existing law, there- 
fore, it must be taken that the plaintiffs’ suit must be 
within time because it has been instituted ^within 8 
years of Saraswati’s death and the plaintiffs’ right to 
sue accrued, under the Hindu law, on the death of their 


mother. 

This being undoubtedly the law, as read without 
the assistance of any authority, we have to see whether 
the case in I. L. E., 48 Mad., 883, quoted above, has 
ruled otherwise. 


Before we examine the case mentioned, it will be 
interesting to see ivhat was the law of limitation before 
the Act of 1877 came into force. An earlier Act on 
limitation was Act No. IX of 1859. It was a short Act 
and provided a rule of 12 years for suits for recovery- of 
possession of immovable property and the starting point 
of limitation was the rise of the cause of action. Under 
this state of the law, an adverse possession, started 
against a Hindu female in possession of property as an 
heir to the last male owner, will necessarily bar a rever- 
sioner’s suit if the possession has continued for more than 
12 years. This is important to bear in mind. When 
the Act of 1871 (Limitation) came into force, an article 
was introduced which gave the reversioner 12 years to 
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b™ Law?®; thc dato Of the death of the Hindu widow of 
the last male owner. It did not lay down w’liat would be 
baohunaih the case where a daughter was in possession. Then 
came into operation Act No. XV of 1877 and I have 
already quoted the provision of that Act. 

The case of Runchorias v. Parvatihai (1) was de- 
cided ^by their Lordships of the Privy Council when Act 
No. XV of 1877 was in force. In this case on the .death 
of certain ladies, the widows of tlie last male owner, a 
claim for recovery of possession was made against cer- 
tain persons who were in possession under an invalid 
document executed by the last male owner. It was 
argued that if the ladies had been alive and had sued 
for recovery of possession, tliey would have been barTed 
by the adverse possession of the defendants and that, 
tlierefore, the claim by the plaintiffs would also be time 
barred. Their Lordships of the Privy Council pointed 
out two things. They pointed out that article 141 of 
the Limitation Act applied to the case and that 
the plaintiffs were claiming, not through the 

widows of the ^ last owner, but through the last 
male owner himself. This case was taken to- 
■settle for India the law, and to lay down that a suit by 
a Hindu reversioner for recovery of property, on the- 
death of the last female heir, was governed by article 1 41 
of the Limitation Act of 1877. ' ■ ' ^ 

■ ^ The question now is whether their Lordships of the- 
Privy Council in the case of Vaithialinga MudaMar v. 
Siifangath Anni (2) have said any thing by which we- 
are to understand that they were laying down a contrary 
law. ’ ■ 

It would be necessary to examine the facts in the- 
aforesaid Madras case. Briefly, the last male owner 
Arunachala died in 1849, leaving a widow Chokkammal 

(1) (1899) 23 Bom., 725. (2) (1925) I.L.R., 48 Mad., 383. 


VOI. LI.] 


ALLAHABAD SERIES. 


207 


who lived till 1902. The widow of Arunachala adopted 
her husband’s younger brother Alagusundara. The bakkey Lai, 
adoption could not be valid under the Hindu law, be-BAaroNAra 
cause at the date of the adoption, Alagusundara’ s parents 
were dead and there was nobody to give him away in 
adoption. Alagusundara, however, was put in posses- 
sion and died in 1864, 2 years after his adoption. He 
left him surviving a widow Murugathal, who adopted 
Thiagaraja. Thiagaraja died in 1881, leaving a widow 
who died in 1882. Thiagaraja, and after him his widow, 
were in possession, and on the former’s death his widow’s 
name w^as recorded,^ The widow' having died in the 
year 1882, the adoptive mother of Thiagaraja took pos- 
session of the property, for a Hindu mother’s estate, (in 
the judgment, “widow”, see p. 890), but was ejected' in 
1884 by Chokkammal, her mother-in-law. Murugathal, 
the daughter-in-law, thereupon brought a suit for pos- 
session of the property in 1887 against her mother-in-law, 
and although it was found that, for the reasons given 
above, the adoption was had, the suit was decreed on 
the ground that the plaintiff and her predecessors in title 
had acquired a title to the property by adverse possession 
against Chokkammal. It w'as found that the suit of 
1887 was a genuine suit and not a collusive one and 
was regularly fought out in the courts. Three years 
after the death of Chokkammal, the reversioners to the 
estate of Arunachala, (his brother’s sons), brought the 
suit for recovery of the property against ■ persons wh*o 
were in possession under Murugathal. 

The suit w'as dismissed by the courts in India and 
their Lordships, of the Privy Council upheld the decree 
on the sole ground that it was barred by limitation be- 
caiise article 129 of the second schedule of Act No. IX 
of 1871 applied, to the case. It appears that under the 
law in-force when Alagusundara was adopted, it was 
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necessarj' for any body wbo disputed the adoption to 
bring a suit within 12 years of the adoption, and in the 
case of a failure to bring such a suit, any subsequent 
suit to claim the property on the displacement of the 
adoption used to be held as time-barred. It will be 
remembered that the adoption of Alagusundara took 
place in 1862 and no suit to contest it was brought with- 
in 12 years of the adoption. The adoption, therefore, 
stood in the way of the plaintiffs’ success. This was 
the sole ground on which the decree of the courts in India 
was actually upheld by their Lordships of the Privy 
Council. 

Two other questions were argued before their Lord- 
shi})R and they were, firstly, that the adverse possession 
of Alagusundara and his successors in title, being against 
Arvmachala’s widow Chokkammal and having extended 
for over- 12 years, was effective enough to bar out the 
reversioners of Arunacliala. The second point argued 
was tliat the decision obtained by Murugathal against 
Chokkammal in the litigation of 1887 operated as res 
judicata against the plaintiffs. Their Lordships express- 
ly professed not to decide either of the two points. At 
p. 905 of the report, dealing with the question of res 
judicata, their Lordships say : — “On that subject tl\eir 
Iprdships do not consider it necessary to express an 
opinion.’’ Dealing with the argument of adverse pos- 
session their Lordships say, at p. 893 : — “A protracted 
argument was submitted to the Board on the question 
whether, under Hindu law, adverse possession against 
a widow in possession of an estate for a Hindu widow’s 
interest bars the reversioner. While it is not necessary, 
in the view which will later be* announced by the Board 
on the question of limitation in this case, to make any 
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formal pronouncement on this point, it may ■ be Con- 
venient to say that the authorities referred to were as r — — 

follows.’’ liaviBg expressly stated that their Lordships r. 
would not make any formal pronouncement on the ques- 
tion of the effect of adverse possession against a Hindu 
widow, their Lordships quoted two cases where it was j 

expressly held by the Calcutta High Court that adverse 
possession against a widow was adverse possession 
against the reversionary heir. Then their Lordships 
quoted several other cases in which there was no dis- 
cussion as to the question of adverse possession but there 
was a discussion as to how far a judgement obtained 
against a widow was binding on the reversionary heir. 

As they had already stated, their Lordships, after con- 
cluding the review^ of the cases^ did not pronounce any 
opinion as to the effect, as against the reversioner, of 
adverse possession against the widow. It appears that 
at their Lordships’ Bar, the case of Katama NatcJiiar v. 

Rajah of Shivagunga (1) was quoted to establish that 
under the Hindu law a widow represented not only her 
qualified interest in the estate but also, for most pur- 
poses, the absolute estate. Evidently, the reason for 
the quotation of this proposition was that if the widow 
was representing the estate, she was representing it when 
a stranger had trespassed and was holding adversely and 
that, therefore, by completion of 12 years’ adverse pos- 
session the trespasser would have a title not only against 
the widow but also against the reversioner. When the 
case of Katama Katchiar was quoted at their Lordships' 

Bar, the other side argued that the declaration of Hindu 
law by their Lordships in that case was an obiter. Their 
Lordships, thereupon, quoted cases (of two classes a I- • 
ready mentioned) to show that although it was the case 
that the dictum was obiter, it had been followed in sub- 
sequent cases. At the top of p. 895 of the report their 

(1) (136.3) 9 Moo. I.A.,539. 
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1098 Lordships say: — “The following cases, however, were 
referred to as showing that the doctrine there set forth 
■o ^ accord with the course of Judicial decisions.” 

Sahai. , Having said so, their Lordships considered certain cases 
(from p. 895 to the top of p. 904) and concluded, in the 
Mukerji, j. paragraph at p. 904, as follows:—” The result 
of the cases to which their Lordships have referred shows, 
in their opinion, that the Board has invariably applied 
the rule of the Shivagunga case as sound Hindu law 
.where that rule was applicable.” 

. It was argued before us that although their Lord- 

ships did not profess to decide the effect of adverse po.s- 
session and although the “result” quoted at p. 904 was 
the result, viz., that the rules of the Shivagunga case had 
been applied as sound Hindu law, it must be taken that 
their Lordships, by necessary implication, were deciding 
the effect of adverse possession against a Hindu widow. 

To rightly understand this argument we shall have 
to sec, first, what was the dictum in Katama Natchiar's 
case which was quoted by their Lordships and what w’^ere 
the cases they relied upon. In Katama Natchiar's case 
there was no question of adverse possession. The ques- 
tion arose whether a decree obtained against a widow 
would or would not bar the reversioner from re-agitating 
the subject matter of the decree. Their Lordships re- 
marked : — ‘ ‘For assuming her to be entitled to the zamin- 
dari at all, the whole estate would for the time be vested 
in lier absolutely for some purfioses, though, in some 

respects, for a qualified interest It is 

obvious and there would be the greatest possible incon- 
venience in holding that the succeeding heirs were not 
bound by a decree fairly and properly obtained against the 

widow.” 

It will be noticed, as I have already said, there was 
no question of adverse possession against a Hindq widow. 
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Their Lordships laid down, as they' themselves say, by 
the dictum a declaration as to Hindu law, namely, that a bakkct Lai, 
widow for some purposes absolutely represented the RAn HUNATH * ||| 

estate and, in some respects, a qualified interest. In || 

the case of a litigation, their Lordships further laid down, 1] 

the widow would represent the entire estate, if the decree MuTcerji, 7. |; 

was fairly and properly obtained against her- It was on |, 

this statement of law,, viz., the*widow represented the . fi' 

estate “absolutely for some purposes’’, that the argu- 
ment was sought to be built that adverse possession 
against a widow would be adverse possession against the 
estate itself, so as to bind the reversioners after the death 
of the widow. To support this argument two cases from 
the Calcutta High Court were cited, where it was held, 
on the basis of this dictum, that adverse possession 
against a widow was adverse against the entire estate. 

In Nohin CJiunder v. Issnr Chimder (1) the opinion was 
expressed by some of the learned Judges that it followed 
from the dictum in the Shivagunga case that adverse pos- 
session against a widow was adverse possession against 
the reversioner claiming the full estate. All the other 
cases quoted related to litigations to which the widow 
was a party. 

It will be observed that the Calcutta cases were de- 
cided under the law as it stood under Act No. XIV of 
1859 and that Act did not provide for any separate rule 
for reversioners. 'When there was a trespass against- 
a widow, a suit had to be brought within 12 years of 
the date of the commencement of trespass, no matter whe- 
ther the suit was by the widow or by the reversioner. 

The Calcutta cases were therefore rightly decided (with 
all respect) under the then existing law. The other cases 
quoted at their Lordships’ Bar in Vaithialinga Muda- 
Har’s case (2) were cases in which a widow was a party 
to decrees. The dictum in the Shivagunga case, I must 

a) (18G8) 0 W.R., B05. (2) (1925) I.L.R., 48 Mad., 888 
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again point out, related to a decree alone and was abso- 
lutely silent as to adverse possession. Their Lordships 
never indicated in that case whether, in the case of 
adverse possession against a widow, she would represent 
tlie estate “absolutely” or “for a qualified interest”. 
If, therefore, the Shivagunga case never said anything 
as to the effect of adverse possession against a widow, 
can we say that, by affirming the principle laid down 
in that case, their Lordships, by necessary implication, 
supported the argument (as to which they expressly re- 
frained from pronouncing any opinion) that in the case 
of adverse possession the widow represented the whole 
estate? No body had the courage to argue that a widow, 
by making a transfer witliout legal necessity, could bind 
the reversioner. If she could not bind by an overt act, 
flow can it be said that slie could bind the reversioners, 
either by her laches (in allowung a trespasser to take pos- 
session of property and not trying to recover it) or even 
by an attempt which did not amount to a claim in court 
within the purview of the dictum in the Shivagwiga case? 

Let us assume, for a moment, that a necessary re- 
sult of the dictum in the Shivagunga case was that ad- 
verse possession against a wddow would operate as such 
against reversioners, however late they might come, and 
altliough they had no interest in tlie property in the life- 
time of the wddow. Is it not open to us to suppose that 
tlie Legislature intervened and by enacting article 142 
in 1871 and article 141 in' 1877 and 1908 (in .the Limi- 
tation Acts) nullified the effect of that dictum? When 
the Legislature expressly says that a reversioner is en- 
titled to maintain a suit for possession of the immovable 
property wdthin 12 years of the death of the female heir, is 
it open to anybody to say that the reversioner would be 
entitled, provided his title is not already lost by adverse 
possession? Loss of title by adverse possession is a 


ALLAHABAD SERIES. 


213 


VOL. Ll.’j 

question of limitation and is dealt with by the statute 1!!!^ — 

of limitation. What, then, would be the necessity of 
making a rule of limitation and saying that a man has 
12 years’ time from a particular date, if we are to add, 

“provided he is not barred by time”? 

Going hack then to the case in I. L. R., 48 Madras, 
can we take it that their Lordships held by implication 
(admittedly not expressly) that the reversioners were 
barred by limitation, even before their title to the pro- 
perty accrued ? It is noteworthy that their Lordships 
in the I. L. E., 48 Madras case, did not even refer to 
article 141 of the Limitation Acts of 1877 and 1908. 

Are we, then, to assume that their Lordships of the 
Privy Council and the learned counsel at the Bar were 
ignorant of the existence of these provisions of the Indian 
law relating to a suit by a reversioner? The obvious 
answer is, their Lordships were answering the only ques- 
tion that they did answer, after pages of consideration of 
authorities, namely whether the dictum in the Shim- 
gunga case was good or bad law. They never professed 
to decide and they never even by implication decided the 
question of limitation based on adverse possession. 

The case of Runchordas (1), referred to above, in 
which a question of limitation had been decided was 
cited before their Lordships. While they pointed out 
that that case never afforded an occasion for the applica- 
tion of the dictum in the Shivagunga case, their Lord- 
ships said nothing on the question of limitation. This 
supports my view that the question of limitation, as based 
on adverse possession, was not being discussed. 

Por the foregoing reasons I am of opinion that the 
answer to the question propounded to us would be that 
‘ ‘adverse possession against a Hindu female heir will 
not be effective against and binding on the reversioner.sP’ 

' (Tl as99) I.L.E., 23 Ebm., 725. • 

16ad. 
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“To what extent, if any, and under wdiat circum- 
stances will adverse possession, proved as against a Hindu 
female heir, bind the reversioners?” 

The question was intended, and has been so consi- 
dered by us, to be limited to the case of mere adverse 
possession where no decree had been obtained against the 
widow'' . 

It has for some years past, i.e., since the decision of 
their Lordships of the Privy Council in Rwnchordas v.' 

P QTVutihdi (1) , been considered tliat time did not begin 
to run against the reversioners, where there wms mere 
adverse possession (i.e., and no decree) against a Hindu- 
female heir, until the death of the lady when the rever- 
sioners beca.me entitled to j'jossession, refeitnct of 
course being made to article 141 of the Limitation Act.,. 

On April 2nd, 1925, liow'ever, the case of VaWvia- 
linga Mudaliar v. Srirangath Anni (2) w^as decided and 
in that judgement there are at great length certain obser- 
vations of their Lordships rvhich, in the opinion of one 
of the members of- the Division Bench that referred this- 
case, called for serious consideration in the connection- 
just mentioned.. 

^Broadly speaking, the preliminary question then 
arises; “Do the observations of their Tjordships throwo 
any doubt on the correctness of the decision in Runchor- 
das’ case, or, though not throwing doubt on the correct- 
ness of the decision in the particular circumstances of 
that case, do the observations, while deliberately refrain- 
ing from indicating what might be the decision in other 
sets of circumstances, indicate that too wide a scope has 
been given to that case in the cases that purport to have 
(1) (1B09) 23 Bom,, 725. C2) (1925) T.L.B., 48 Mad., 883, 
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followed it and, if so, what effect should be given to those 
observations?” 
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The observations are on the face of them obiter dicta, 
but as was remarked in the referring order of one of the 
judges (myself): — -‘‘The value to be attached to an 
obiter dictum may be very slight indeed where it is 
thrown out in passing and where the authority pro- 
nouncing it is not one of the highest, or at any rate 
higher, jurisdictioim In other cases the pronouncement, 
though in form obiter dictum, may have been reached 
after very full consideration, and it may be one pro- 
nounced by the very highest authority. In such cases 
there can be no question as to the respect wdth which it 
must be treated. In the present case both these- charac- 
teristics are present.” Neither of my learned brothers 
sitting with me to hear this matter would, of course, 
dissent from the above proposition, but as they place a 
different interpretation on those observations it is neces- 
sary for me to state the view that I take. 

♦ 

The contention for the afpellants before us was that 
the observations .of their Lordships (at' pp. 893 — 904 
of I. L. E., 48 Madras), do by implication throw doubt 
on the correctness of the decision in Riinchordas’ case. 
At the hearing I was disposed to feel that there w^as some 
force in this contention, but a careful analysis of the 
whole case leaves me unable to accept it. 


But that same analysis leads me to the conclusion 
that, while the correctness of the decision on the particu- 
lar facts of the case was not doubted, their Lordships 
did very clearly and upon a very full consideration of the 
case state a view of it which suggests very strongly that 
the case was only a decision upon the particular fact# 
therein and is not, as it has in India been taken to be, 
authority for the general proposition that in the matter 
of mere adverse possession, where it has not culminated in 
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The argument and my analysis suggest that five 
questions call for an answer : — 

1. What was the rule in Shivagunga' s case which 
their Lordships declared at p. 904 to be sound law which 
had always been applied where applicable? 

2. Does the conclusion at which their Lordships 
arrived in regard to that rule in any way challenge 
the correctness of the decision in Runchordas’ case? 

3. Does the discussion of Runchordas’ case, in 
particular at pp. 901 to 904, suggest that that case was 
wrongly decided? 

4. Does the discussion oi Runchordas’ case, though 
not suggesting that the case was wrongly decided, in 
any way narrow the scope which has hitherto been attri- 
buted to that decision in India? 

5. In cases where it is pleaded that adverse pos- 
session against the widow binds the reversioner, by what 
principles should the answer be governed? 

The fifth question is a paraphrase of the actual 
question referred to us, but it was not argued by counsel, 
for the appellant, on it becoming apparent that the ma- 
jority of the Bench were against him on the first three 
questions. 

The first three questions were not separately framed 
at the hearings but counsel for the appellant dealt with 
them by a broad argument that generally the effect of 
the discussion of the authorities by the Board was to cast 
•doubt on the correctness of the decision in Runchordas’ 
• case. 

The fourth question, as one quite distinct from the 
•second and third, was not argued by counsel. I do not 
think I am doing any injustice to anybody, and certainly 
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not to myself, when I say that I do not think the dis- 

tinction between the second and third questions on the 
one hand and on the other the fourth was present to 
anybody’s mind at the hearing; the distinction had not 
emerged and so the iourth question was not argued or 
discussed. But the distinction is important, the fourth 
question does arise and I will answer it. 

I will deal with the five questions seriatim. „ 

As to the first question, what was the rule approved 
at p. 904, it was urged that, while their Lordships de- 
clined to make any formal pronouncement on the effect 
of adverse possession, they did state, as the result of their 
examination of certain cases, their opinion that the rule 
in Shivagunga's case had never been doubted, that “the 
rule” to which they referred was understood by them to 
be a rule wide enough to include the proposition that in 
the case of mere adverse possession the widow represented 
the estate, that the fact that their Lordships were parti- 
cularly considering this last proposition and whether it 
was included in the rule in Shivagunga’s case is indi- 
cated by the fact that their Lordships referred to cases in 
which (be it under an early Limitation Act) there was 
mere adverse possession and no question of a decree, and 
further by the fact that they did not dismiss Runchordas’' 
case with the simple observation that it was not a case 
of a decree, that therefore doubt had ‘been thrown on 
the correctness of the decision in Runchordas’ case. 

I will endeavour to state how the observations in 
question present themselves to me. 

It is unnecessary to state all of the facts of Vaithia- 
linga’s case. Three questions arose which their Lord- 
ships might have thought it desirable to decide, two re- \ 

lating to limitation and one relating to so-called “res 
judicata”. 
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The first was a question of the effect, by reason of 
liinitation, of an adoption having remained unchallenged. 
The second was a question of “res judicata”, founded 
on a decree obtained against the widow. The third ■ 
raised another question of limitation, how far 12 years’ 
adverse possession a^gainst a Hindu female heir barred 
the reversioners. It is the third with which we are 
concerned. 

It may be taken as be,yond doubt that their Lord- 
ships decided the case on the issue of limitation based 
on the adoption not having been challenged within the 
period provided by article 129 (p. 904). 

It may also be taken as beyond doubt that they re- 
fused to decide the question of res jndicMa based on the 
decree obtained against the widow (p. 905). 

Their Lordships’ judgement began at p. 888 witli. a 
statement of the facts of the case. At p. 892 they began 
to consider the general position -of a Hindu widow, and 
at the top of p.. 893 they state the proposition that the 
Hindu widow “represents the estate in suits brought by 
or against her for possession of the estate or any part of 
it, and she and the reversioners are equally bound by any 
final decree which a. court makes in such a. suit, provided 
that the suit was fought out according to law and was 
not collusive or fraudulent”. They then briefly hold 
that the suit which' had been fought out between the 
widow and a trespasser had been bond fide contested by 
the widow and that in that suit she had represented tlw 
estate. But tlieir Lordships did not hold that the rever- 
sioners were hound by the decree obtained against the 
Avidow. As I have already noted, they did not decide the 
question of res judicata. 

On the same page,893, after this brief statement of 
the law, they next referred to “a protracted argument on 
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ihe question whether under Hindu law adverse posses- 

sion against a widow in possession of an estate for a n.u, 

Hindu widow’s interest bars the reversioner.” They Raghcsath 
continue : ‘ ‘"While it is not necessary in the view which 
will later be announced by the Board on the question of 
limitation” (i.e., based on article 129) ‘‘to make any Boys, J. 
formal pronouncement upon this point, it may be con- 
venient to say that the authorities referred to were as 
follows.” They then refer to a number of cases from • 

1852 to 1918 and conclude, after ten pages of discussion 
of these cases, by finding ‘‘The result of the cases to 
which their Lordships have been referred shows, in their 
opinion, that the Board have invariably applied the rule 
of the Shivagunga case as sound'Hindu law where that 
rule was applicable.” 

The question, in regard to this formal declaration of 
opinion, is what was the rule in Shivagunga’ s case which 
the Board was approving ‘‘as sound Hindu law where 
that rule was applicable.” 

.Is a preliminary to answering this question it is 
essential to understand how the Board came to consider 







the point at all. ‘ Counsel for the plaintiffs appellants 
fp. 885) had to displace a finding of the High Court that 
the reversioners appellants were barred by article 129 of 
the Limitation Act and he attacked that finding; he re- 
lied on article 141 of the Limitation Act; he contended 
that adverse possession against the widows did not bar 
the reversioners; and he relied on Runchordas’ case. 
Counsel for the defendants respondents (p. 886) con- 
tended that the reversioners were barred by article 129 
of the Limitation Act; and secondly that the principle of 
Shivagunga’ s case was not limited to the particular deci- 
sion in that case, the effect of a decree based on title; 
and he distinguished Runchordas’ case on the ground, 
that it was a case of mere adverse possession and in it 
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there was uo question of a decree based on adverse pos- 
session. Counsel for the plaintiffs appellants, in his 
leply (p. 887), in dealing with Shivagu-nga’s case, had 
not to displace merely the particular decision in that 
case that a decree based on title bound the reversioners, 
for there was no such decree against him; he had not 
to displace any decision in Shivagunga’s case that every 
decree, whatever it was based on, barred the reversioners, 
for there was no such decision in Shivagunga’s case! 
He had to discredit the main rule of Shivagunga’s case 
that there v?ere cases in which the widows represented the 
estate, for if that main rule were accepted it opened the 
way to argument that a decree based on title w^as only 
an illustration and that a decree based on adverse pos- 
session and even mere adverse possession were within 
that rule. He, therefore, contended firstly (p. 887) that 
Slnvagunga’s case only concerned decrees based on title 
and, further (pp. 894, 895), that the main rule declared 
in^ Shivagunga’s case that there w^ere cases in w^hich the 
widow represented the estate was obiter. He again re- 
lied on Runchordas’ case to show that mere adverse pos- 
session w^ould not bar the reversioners, and contended 
that the fact that the Board had not held the reversioners 
bound' in that case by applying the rule of Shivagunga’s 
case showed that the rule in Shivaqunga’s case was dis- 
credited. 

It is appaient, then, that there 'v'^as a strenuous 
contest between the two counsels, not only on the effect 
of article 129 of the Limitation Act, but as to all the 
aspects of adverse possession whether culminating in a 
decree or not, and particularly as to the effects of the 
cases of Shivagunga and Runchordas. And w^e note the 
effort of counsel for the appellant to get rid of Shivagun- 
ga s case altogether as obiter, supported by the conten- 
tion that the rule of that case had not been applied in 
Runchordas' case. 
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We have seen, then, what form the discussion took " 
which led to their Lordships saying that “a protracted 
argument was submitted to the Board on the question RAoroNATH 
whether under Hindu law adverse possession against a 
widow in possession of an estate for a Hindu widow’s 
interest bars the reversioner.” The Board, having Bop, J. 
heard a protracted argument on the question of the effect 
of adverse possession, proceeds to say that, though they 
will not make any formal pronouncement, ' it may be ‘ 

convenient to discuss some of the authorities referred to. JB| 

It was suggested in argument, and on this much of it 
turned, in this Court, that in using the word ‘‘adverse 
possession”, when speaking of the question on which T 

they declined to make a formal pronouncement, their 
Lordships meant only ‘‘mere adverse possession” (un-J^'*»** 
supported by any decree), and that, therefore, the ensu-S^ 
ing discussion in connection therewith and the rule of 
Shivagunga’s case finally approved must also have con- 
cerned particularly the effect of mere adverse possession. ^ 

But our consideration of the arguments addressed to the 
Board shows that the whole field as to the effects of ad- 
verse possession, whether culminating in a decree or not, 
was covered in the argument. The refusal to make a 
formal pronouncement, then, clearly meant a refusal to 
make any formal pronouncement on the broad question- 
of the effects of adverse possession. Moreover, after 
having said that they did not think it necessary to make 
any formal pronouncement, it is not in the least likely 
that they would make any formal pronouncement covering 
a decision of any sort as to the effect of adverse posses- 
sion. The conclusion at which they arrived was that 
‘‘The result of the cases to which their Lordships have 
referred shows, in their opinion, that the Board has 
■ invariably applied the rule of the SMvagimga case as 
sound Hindu law where that rule was applicable.” 

(p. 904). 
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AVhat, then, was the rule v.’hich they held to have 


I "f.' I ' 


position that a decree based on title was binding on the 
reversioners. In the first place, in the case before them 
tliere was no question of a decree based on title. In 
the second place such a proposition would not be appro- 
priately described as a rule, but as a particular decision 
based on some principle or rule. In the third place the 
cases discussed, *of Goluchnonee (1), Nohin Ghunder (2) 
and Runchofdas (3), cases relating to mere adverse pos- 
session, are wholly irrelevant to any consideration of the 
effect of a particular decree. 

The only other pronouncement in Shivagunga’ s case 
to wliich they could have been referring, and it may pro- 
perly be called a. rule, was that there are certain situa- 
tions in which a widow represents the estate, so that 
acts by and against her bind the reversioners. In arriv- 
ing at and giving tire stamp of their approval to that 
rule, a- reference to the cases of Goluahmonee and Nohin 
Gliu^ider would be quite relevant, whatever might be 
the particular Limitation Act governing those cases, 
and equally so though they happened to be cases of mere 
adverse possession without any decree. 

Counsel for the appellant had gone to the length of 
trying to discredit Shivagunga’ s case altogether. He 
was told, in effect, “It may be open to argument that 
mere adverse possession against the widow does not, or 
that decrees based on adverse possession do not, bind the 
reversioner (as to that we make no formal pronounce- 
ment), but -we would not listen to argument in support 
of either proposition based on the contention that in no 
case does the widow represent the estate, that the rule 
in Shivagunga’ s case that she does in appropriate cir- 
cumstances is not binding in law-* It may be open to 

(1) (1862) 2 Boulnois Rep., 193. '2) (1868) 9 W.E., 505. 


!3) (1899) I.L.B., 23 Bom., 72.5. 
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argument that the rule in Shivagunga’s case was nhifer 
dict-mn, but. it has been followed. It is binding law. 

That is our opinion.” EAGHTOr.4TH . 

I would answer the first question, then, by holding 
that the rule in Shivagunga’ s case, which their Lord- 
ships stamped with their approval as having been always 
applied where applicable, was merely the general rule 
that there are certain cases in which the Hindu widow 
represents the estate. 

.4s to the second question — did the approval of this 
rule challenge the correctness of the decision is Runclior- 
■das’ case? — the answer is clearly in the negative. There 
is nothing in this confirmation of the rule in Shivagunga’ s 
case — that in certain cases the widow may represent the 
estate — that touches at all the question whether adverse 
possession is or is not a matter in which the widow may 
represent the estate. 

The third question is, did their Lordships in the 
course of discussion throw any doubt on Ijhe correctness 
of the decision in Runchordas’ . cose? Counsel for the 
■appellants had urged that in Rimchordas’ case the Board . 

■could have, applying Shivagunga’ s case, held that the 
widow represented the estate in a matter of adverse pos- 
■session and had not done so, -and therefore, as was in- 
consequently argued, Shivagxmga’ s case had been treated 
as no longer of authority. This argument might, accord- 
ing to the view hitherto taken in India of Rimchordas’ 
case, have been met by the simple reply that ■ 
Runchordas’ case did not discredit the rule in Shiva- 
■gunga’s case that in some cases a widow represented the 
■estate, or the particular decision that in litigation in 
which the title was attacked the widow did represent the 
■estate; that in Runchordas’ case it was only held that in 
•cases of mere adverse possession the widow did not re- 
present the estate. But that ivas not ihe reply of the 
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Board, and this appears of importance, for the reply 

bankei lal made allows to Rmchordas' case nothing ap- 

Haghunath proaching the wide effect allowed to it hitherto in India. 

3ab[ai 

Their reply was (p. 903) : — “It does not appear to their 
Lordships how the rule in the Shivagunga case could 
Boys, j. j^ave been applied in the case before the Board. .... 
Their Lordships are unable to see what was the estate, 
loithin ihe meaning of the Shivagunga case, which the 
'widows had represented, or to lohat the rule in the Shi- 
vagunga case could have been applied. The title of the 
trustees to -the property devised or bequeathed to them for 
charity or religious purposes by Kallianji Sewji was not 
questioned until the survivor of the two' widows died in 
1888 and that property had never been represented by 
the widows or either of them. It had been in the ex- 
clusive possession of the trustees under the will of Kalli- 
anji Sewji from 1869 until the court in the suit which 
was brought on the 21st of December, 1888, after the 
death of the last surviving Avidow, had decided that the 
gift for charitable or religious purposes was void.” 

The Board then did not in any way suggest that 
Runchordas’ case was wrongly decided- They merely 
held that on its facts ijiere was in that case no estate 
lohich the widows could he said to have represented to- 
'Which the rule in Shivagunga’s case could conceivahhj 
have any application at all. I hold, therefore, that there 
was nothing in the discussion of Runchordas’ case to- « 
suggest that that case was in any way on its particular 
facts AAuongly decided. 

Fourth question : Does the discussion of Runchordas' 
case in particular suggest that, granting that the correct- 
ness of the decision on its facts was not doubted, yet 
too wide a scope has been given to that case in decisions- 
in India that purport to have followed it? The passage 
just quoted gives rise to. this question. I have noted 
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at the commencement of this judgement, after setting out 

the five questions, that this question was never suggested, bankm Lal 
argued or discussed at the hearing. , Raohunajh 

Sahai, 

Though their Lordships did not hold that Runchor- 
■das’ case was in any degree on its particular facts wrong- Boijs, j. 
ly decided, there v^ould in the language used appear to 
he a very definite limitation of the scope of the decision 
to its particular facts. In that case, in the view of the 
Board deciding VaitMalinga’s case, no question of the 
widow representing the estate or even having ever repre- 
sented the estate could be seriously said to have arisen, 
not because in cases of mere adverse possession the widow' 
never represents the estate, but because of the very special 
circumstances of the case — she having never made any 
claim of any sort to the title, never having been in pos- 
session for a day,- and having always assented to the title 
and possession of another; there was nothing in fact 
upon which the Shivagunga rule could operate whether 
affirmatively or negatively. 

In face of this how' can Runchordas’ case be held 
any longer to be authority for the broad proposition that 
a widow in cases of mere adverse possession (i.e. w'here 
there is no decree) can never be held to represent the estate 
so as to cause the reversioners to be bound by adverse 
possession against her? 

Their Lordships’ view, clearly and definitely express 
ed, of Rvnchofdas’ case as a decision based on its parti- 
cular facts, and having no bearing on the main rule of 
Shivagunga’ s case that there might be cases in which the 
widow' represented the estate, does not require any sup- 
port from me. But there are one or two points in regard 
to which I think the bearing of their remarks and the 
reason for making those remarks w'ere not correctly 
appreciated at the hearing. 
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It must be remembered tliat the only aspect in which 
the Board was considering Runchordas' case was to see 
whether anything was decided which discredited the 
main rule in Shivagunga’ s case which they were consider- 
ing, and in order to answer that question they con- 
sidered first whether any question of the widow 
representing the estate really arose ‘in the case. Their 
comments might be expected, then, to be directed to this 
aspect only, and so they were. The Board refer to the 
fact that in the early stages of the suit the hardest 
fought question was that relating to the dJiarm. They 
say : “The main question in the suit was whether the 
gift for charitable or religions purposes was void for 
vagueness and uncertainty’’ fp. 901). It wdll be noticed 
from a consideration of the judgement of the Appellate 
Bench of the High Court how large the questions of 
dliarm and trust loomed in the case. 

A second comment made by the Board is that, at 
the stage, when Riinchurdaa' case had come before the 
Board, a main question for their consideration was that 
of the correct account. The foundation for this com- 
ment is apparent upon a consideration of the complicated 
details of the transit of varipus properties movable and 
immovable, which had belonged to the testator, and of 
the variety of transfers by which the property moved 
along the various channels, the decree as to the account 
being varied in each of the appellate courts. 

These two comments were clearly made merely to 
sliow not inclusively all the points raised, but what were 
the points which called for most serious consideration and 
AA'ith which may be compared tlie total neglect of any 
question of the Avidow representing the estate. 

The complete absence of all consideration of the 
latter question iii the Runchordas judgement is explica- 
ble by there being, as the Board in Vaithialinga’s case 
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state, no serious suggestion possible on the facts of the case 1928 
that the widow had ever represented the estate. There 
is no other explanation. That there was absence of all 
consideration of the question of “whether the widow re- sahai. 
presented the estate” is apparent from the judgeroent. 

When we turn to the judgement, w^e find the ques- Boys, J. 
tion of limitation in reference to article 141 disposed of 
"in a few lines, without even a mention of the question 
whether representation of the estate by the widow's and 
the adverse possession against them might deprive the 
reversioners of the benefit of that article. It had been 
contended by Mr- Mayne for the appellants (see p. 731) 
that the widow represented the estate. No reference 
of any sort or description was made to this contention in 
the judgement of the Board. They merely held that 
there y'ere a large number of articles in the Limitation 
Act and held briefly that article 141 is that w'hich applies 
to the ‘ ‘present suit. ’ ’ They had had quoted before them 
by Mr. Mayne a number of authorities on the question 
of a widow representing the estate and the effect of ad- 
verse possession, including the case of Lachhan Kunwar 
V. Manorafh Ram (1), but they made no reference to that 
or any other cases. 

The exiilanation of the Board’s having in Runchor- 
das' case treated with such scant ceremony Mr. "Mayne’ s 
detailed argument that the widows represented the estate 
is to be found in the particular facts of the case render- 
ing that argument in that particular case quite untenable. 

. .There is no other explanation of w'hy the argument w'as 
treated as not w'orth discussion at a time when 
Lachhan’ s case stood and had been follow'ed in the sense 
contended for by Mayne. - 

necessary to consider what might be the case if the 

In Runchordas’ case the Board said : “It is not 

(1) (189i) I.L.B., 22 Cal., m. 
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3^928 widows or the survivor of them were suing, as the 
Lm does not derive his right from or through them 

and the extinguishment of their right would not extin- 
guish his.” 

It has been suggested in some way that in making 
this observation their Lordships were expressing an 
opinion that the widows did not represent the estate. 
But a little consideration will show that that is not so.- 
The observation was made in connection with the conten- 
tion of counsel that the reversioners had lost their rights 
by virtue of section 28. Their Lordships brushed this 
contention aside by pointing out that while sectios. 28 
could have no bearing on the title of the reversioners 
directly, because the period limited for them is not deter- 
mined, section 28 could also have no bearing on their loss 
of title hy limitation (to which form of loss alone section 
28 relates) as representatives of the wddow, because they 
did not claim through the widows. 

This is entirely in accord, if I may say so, with 
the view that I have already expressed that there is no 
suggestion of the reversioner losing by limitation, either 
directly by some other provision of the Limitation Act 
or indirectly because he claims through some other 
person who is barred, a right given to him by the Limi- 
tation Act- He loses his right (or rather he fails to get 
the right given by article 141) if, and it is the point we 
are considering, he Ibses it at all, not by virtue of claim- 
ing through the widow, but because the widow was 
representing the estate when she lost her right. This 
passage from their Lordships’ judgement in Runchordas\ 
case had, then, no bearing on the question whether the 
. widow w-as representing the estate, and this in my view 
explains fully their Lordships’ remark in Vaithialinga’ s 
. case that the Limitation Act was not applied as counsel 
asked for it to be applied, and the passage from Runchor- 
das' case is quoted to show why it was not applied. 
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Anotlier instance of failure to appreciate the trend 
of the Board’s comments in Vaithialinga’s case relates 
to the following passage. The Board in speaking of the 
judgement in Runchordas’ case said: “The defence of 
limitation was raised, but the Board held that it did not 
apply.” It was suggested at the hearing that the 
Board in Vaithialinga’s case seemed to be suggesting 
by this comment that no question of limitation had been 
dealt with or it had been held to be irrelevant. In the 
first place- it is manifestly impossible on the face of it 
that the Board could have meant anything so plainly 
contrary to the facts. They did not of course mean that 
no question of article 141 had been raised and that that 
article had not been applied. The words must be read 
with the quotation from Runchordas’ case which follows 
and which I have just noticed. Clearly all that was 
meant was that the defence of limitation was raised that 
the widows were barred by section 28 and article 144, 
and the reversioners therefore also through them, and 
that the Board had held that the defence that the rever- 
sioners were in that way barred by limitation did not 
apply because the reversioners did not derive their right 
from the widows. The passage was quoted merely to 
show why the defence of limitation based on section 
28 and article 144 was not applied. 

If, therefore, it is not presumptuous for me to say so, 
the history of the passage of Runchordas’ case through 
the various courts supports the declaration of the Board 
in Vaitkialinga’ s case that Runchordas’ case was decided 
upon its particular facts, and that no serious question of 
there being on those facts any representation of the 
“ estate ’ ’ by the widows was possible. 

Fifth question > In view of the opinion of a majo- 
rity of this Bench expressed at the hearing against the 
contentions of appellant’s counsel on the first three ques- 
tions (the fourth not having arisen), counsel naturally did 

17ad 
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• not pvivsvie iii'gument for a reconsideration of whether a 

Banket Lai, Hindu widow might not in the matter of adverse posses- 
itAfiEENATH ^iou, ID 801116 circumstances at aii}^ rate, represent the 
sahai. estate- 

while, holding the view tliat I have expressed that 
Bfijs. j. scope of Runchordas'’ case has been shown by the 
observations of. their Lordships to be properly much 
narrower than lias been assumed, I should have been 
glad to hear the further question argued as to whether 
the widow could in any way, aiid, if so, to wliat extent 
and when, represent tlie estate, with particular regard to 
the matter of adverse possession, it would be equally in- 
fructuous for me to proceed to examine it fully and I will 
only state some pi'opositions on whicli T should lihe to 
have heard arguments. 

The decisions as to tlie effect of decrees based on 
title and on adverse possession being only particular 
instances of the application of the rule in Shwagunga’s 
case, it would have been of interest to consider why, 
if some decrees properly obtained bind the reversioners 
on the principle that the widov? represents the estate, 
the widow should .not, at any rate in some cases, be held 
to represent the estate where there is merely a question 
of adv^erse possession against her. Tf it be suggested 
that in the case of mere adverse possession the rever- 
sioners cannot interfere, it is eijually the case that in a 
suit by or against the widow they cannot 
interfei’e and yet they may be bound. It is suggested 
that it would be most inequitable to hold the reversioners 
to be bound bj^ the mere inaction of the widow in allow'- 
ing somebody else to acquire title by adverse possession. 
She may have been negligently inactive. But such an 
argument only begs the question, hy asstming a fact,— 
negligent inactivity Pn the part of the widow. Tt might 
well be that the widow had not been merely inactive, but 
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Tiad consulted with her legal advisers, and possibly even 

with the reversioner himself, and had properly and bankby Lax. 
wiseh^ arrived at the conclusion that it was better not to eaghvnath 
fight the alleged trespasser in regard to a small portion 
of the estate and by that fight’ perhaps risk the raising 
of a possible doubt as to the title to the whole estate, — Boys, j. 
a inatter hitherto passing unnoticed; or that at least it 
was desirable to avoid risking the wasting of the rest of 
the estate in useless litigation. How, it might he asked, 

■can it he said that she was not in every sense of the term 
representing the estate, just as much as she would have 
been if slie had actually embarked on useless litigation? 

Clearly each of these instances of negligent inactivity and 
the case I have suggested differs in its facts and, in 

pistice, calls for a different answer- 

Again, does not a hard and fast rule lead to the follow’'- 
ing extraordinary position? Where ( a case mentioned 
at the hearing) adverse possession has begun against the 
last male holder and one day later he dies and the adverse 
]oossession continues against even a negligently inactive 
-widow for eleven years and three hundred and sixty- 
four days, the reversioner is held bound; but if the last 
male owner had died the day before adverse possession 
began, then, though an active widow after taking advice, 
possibly of the then next reversioner, had decided not to 
waste the rest of the estate in useless litigabion, the rever- 
sioner would not be bound. Again, where a widow has 
hond fide fought an alleged trespasser in the courts and 
lost, the reversioner is held bound, but where the alleged 
trespasser can only say ‘-‘I had such a strong case that 
no one thought it worth while to fight me,” twenty 
years later his son may be called on to fight a law suit 
when evidence has heen lost. 

What is the npoh'gy for these and other such anomal- • 


ies? Is there any principle underlying them? 
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To refer to a few cases, — in Saroda Soondury v. 
Doyamoyee (1), and cases in which it was followed, the 
reversioners were held bound. By Srimath Kur v, 
Prosimno Kiimar (2), and the cases which followed it, 
they were liberated. By Laclihan Kimioa?- v. Manorath 
Ram (3), and the cases in which it was followed, they 
were bound again. (The J udicial Com missioner in plain 
language so held and their Lordships concluded by affirm- 
ing in plain language the correctness of his finding and 
in this sense the case was for some time understood.) 
And it is suggested that by Runchordas’ case they have 
been liberated again. 

The nearest approach to a suggestion of any govern- 
ing principle is based on a. change a-s between the Limita- 
tion Acts of 18r59 and 187. But is there any real value 
in tliis suggestion? It could in any case only account 
for one change. But in fact as early as 1883, when the 
Limitation Acts of 1871 and 1877 were comparatively 
recent, Peinsep, J., in Srinaih Kur v. Prosunno Kumar 

(2) , said he had great hesitation in coming to the con- 
clusion that the Legislature in 1871 deliberately altered 
the law laid down in 1868, and only agreed with reluc- 
tance. Again, article 141 of the Act of 1877 did not 
prevent their Lordships of the Privy Council from liolding 
in Plan Nath v. Mothurmohuu. (4), that the reversioner 
was not a person “entitled,” having lost his title by the 
decree against tlie widow. If lie can lost his title in one 
way by a decree, there is no ‘reason wliy he should not 
be held to ffiave lost it in another way if the particular 
circumstances are such tliat the widow can be held to 
have represented the estate within tire meaning of the 
main initial rule of Shwagunga’ s case; and that such 
circumstances may very well exist I have already shown. 

I note here that a reference was made to article 141 
at the hearing before us. Counsel for the appellants 

a) (1880) I.L.R., 6 Cal., 938. (2) (1883) I.L.B., 9 Cal., 934. 

(3) ' (1894) T.rj.B., 22 Cal., 445. (4) (1893) I.L.R., 21 Cal., 8. 
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urged that the reversioners were not persons “entitled’' 

within the meaning of article 141 and therefore could 
not claim the benefit of that article. When asked how RACHirNATa 
they could be said to have lost their title, he referred to 
section 28 and article 144. But the obvious answer to 
him was that the title referred to in article 141 of the 
Limitation Act could not be possibly held to have been 
lost by the provisions of some other general article of 
the same Act such as article 144, for such a view would 
be to nullify the former article (though it might be dif- 
ferent in the case of such an article as article 129). The 
reversioners clearly could not be held to have lost their 
title by virtue of the provisions of article 144. The real 
answer is that which I have stated. 

There is no question of destroying a right given to 
the reversioner by one article of the Limitation Act by 
calling in aid another article of the same Act. The rever- 
sioner’s right would not be taken away by any provision 
of the Limitation Act. The initial point for determina- 
tion is whether the widow herself is barred by adverse 
possession. That is determined by the Limitation Act, 
by article 144. If that is determined against her, there 
is no further calling in aid of the Limitation Act. THf. 
next point for determination is whether, considering all 
her acts and omissions, she was really representing the 
estate. If she was, the case comes within the rule of 
Shivagtmga’ s case and the j;eversioners are barred by that 
rule, not by any section of the Limitation Act, the right 
to the estate has been lost by virtue of that rule, they 
are not “entitled” and they do not come within article 
141 at all. 

Again, unless this is the meaning of the word "en- 
titled,” — ^the meaning, moreover, given to it by the Board 
in Hari Nath v. Mothurmohun (1), — -I am unable to 
give any meaning to it at all. Ordinarily speaking, no 

( 1 ) 089 . 3 ) T.L.B., 21 Cal., 8 . 
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2 :)erson can sue at all with success unless he has a title to 
sue, and tliere will be no meaning in inserting the word 
in article 141. But there was a definite reason in this 
particular ease if it was desired to emphasize that there 
were cases in which, though he would ordinarily be en- 
titled, the reversioner might have lost his title through 
somebody else (not the person through whom he claimed) 
having lost their title — his title being thus prevented from 
maturing by reason of the applicalion of the principle 
laid down in Shivagunga’ s case. It was considered 
desirable by the insertion of the word “entitled.” to ex- 
clude the reversioner from getting the benefit of article 
141 in those cases where owing to this special rule bis 
title liad not matured, and to smuggest that the effect of 
tlic insertion of the word “entitled” is confined to cases 
where a decree has been obtained against the widow is 
to bog the whole question. 

Nor does this view I’ender article 141 meaningless. 
There remain all those cases upon which article 141 can 
operate in which the reversioner is still “entitled,” for 
instance, a case wliere, though adverse possession is 
proved against the widow, it is- not proved that she was 
representing the estate in her acts and omissions. In 
such a case, but for article 141 the revei'sioners would 
come under article 144. 

It has been suggested, tliough again of course the 
point has not been argued, that the reversioners could 
have no right to bring a declaratory suit. Whether 
this is so or not, and it is by no means certain, I am 
unable to appreciate why it sliould be necessary for them 
to bring a declaratorj suit- Wlien the widow dies, if 
the reversioner is resisted in obtaining possession he 
would bring a suit in the ordinary way, and the question 
would have to be decided whether he is “entitled” or 
not. The need for debating whether he could bring a 
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declaratory suit would only arise if it was suggested 

that the reversioner was bound in all cases of adverse 

V. 

possession against the widoiv,. and of course nobody 
suggests anything of the sort. . ’ ' ' ” 

Failing any question of principle, the only other Bo,r. j.. 
answer given, so far as I am aware, is that there is much 
that is not logical in Hindu law as determined by the 
courts and that it has been held in Runchordas' case that 
a Hindu widows in the matter of adverse possession never 
represents the estate unless a decree has been obtained. 

But if the right view of that case, since their Lordsliips’ 
discussion of it, be that which I have suggested, Runchor- 
das’ case is not authority for any such wide proposition, 
but, while itself consistent with logic and common sense, 
leaves the door wide open to the application of common 
sense and logic to other sets of circumstances. 

Do not these considerations suggest that there can 
be no hard and fast rule and that the appropriate ansiver 
is that in each case the question whether the widow re- 
presents the estate must be answered, as in the case 
of decrees, on its own facts and that in certain circum- 
stances, though not in every case any more than in the 
case of every decree, the widow may represent the estate 
and the reversioner be bound? 

However all this may be and whatever view might 
eventually be taken of these and other considerations, it 
would be infructuous to pursue this question in view of 
tlie fact that, upon a majority of this Bench expressing 
their opinion that their Lordships’ observations in 
VaithiaJinga Mtidaliar v. Srirgngath Anni (1) did n6t 
throw any doubt on the correctness of the decision in 
Runchordas’ case as hitherto understood, this, actually 
tlie referred question, was not argued. 

(1) '(192.5) I. Lr. R., 4S Mad.. fSa. 
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I would answer this reference as follows : — 

(1) The rule in Shivagimga's case which was affirm- 
ed by their Lordships, at p. 904 of Vaithialinga Mudaliar 
V. Srirangath Anni (1), was the initial main rule, and 
that only that there are cases in which the widow re- 
presents the estate so that acts and omissions by her may 
bind the reversioners. They did not make any pronounce- 
ment at all, either formal or by wuay of ohHer dictum, on 
the effects of adverse possession against the wddow or 
in what, if any, circumstances she represented the estate 
in reference to adverse possession against her. 

(2) The confirmation by their Lordships of this rule 
in SUvagunga’s case did not in any way challenge the 
correctness of the decision in Rnnchordas v. Parvatihai 
( 2 ). 

f3) Nothing that was said in tills discussion of 
Runchordos’ case in particular suggests that in their 
Lordships’ view that case w^as wrongly decided. 

(4) The discussion of Runchordas' case, though it 
does not suggest that the case on its particular facts was 
wrongly decided, does narrow' the- scope of that case, 
shoAving that it is not, as it has been treated as being, 
authority for any broad proposition tliat a Hindu widow' 
does not, in the matter of adverse possession, where there 
is no decree, ever so represent the estate that the rever- 
sioners will be bound by adverse possession running for 
12 years against her. 

(5) This (juestion, Avhich is the one actually referred 
to the Full Bench, was not argued and I, therefore, ex- 
press no opinion in regard to it beyond stating that, 
as at present advised, I am of opinion that the question 
whether a reversioner is barred by adverse possession 
against the widow on the basis that she represented the 

a) (1925) X. L. E., 48 Matl., 888. (2) (1899) I.L.R., 23 .Bom., 725. 
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estate, thus coming within the main rule of Shivagunga' s 

ease, is a question to be decided, as in the case of decrees, saneey Lal 

on the facts of the particular case. Eaghtjnath 

Order of the Court : — ^With these answers let the 
Bef erence be returned . 


Before "Mr, Justice Sulaiman, Acting Chief Justice 
Mr. Justice Muherji and Mr, Justice Boys. 

JOTI PEASAD AND OTHER (Decree-holders) v. SRI 
CHx\ND AND another (Judgement-debtors).'^ 

Civil Procedure Code, order XXI , rule 2(1) — Execution of- 
decree — Decree-holder certifying payment out of court 
— Limitation — Statement of payment in application for 
execution — Decree payable by instalments — Provision 
that on default of any two successive instalments the 
whole of the balance shall be paid — Act No, IX of 1908 
(Indian Limitation Act), articles 181 and 182(7). 

There is no period of limitation applicable to a decree- 
holder certifying a payment under order XXI, rule 2(1) , of 
•the Civil Procedure Code. 

It is not necessary that a decree-holder must certify the 
payment some time before the decree would, if such payments 
■were ignored, be time-barred. 

A statement of payment made by the decree-holder in the 
application for execution satisfies the requirements of order 
XXI, rule 2(1) and permits him to prove that the payment was 
in fact made. 

If, after an application for execution has been made, the 
‘decree-holder makes a statement purporting to certify an 
alleged payment, then if such statement is made before any 
controversy arises, either by a court officer reporting the ap- 
plication to be barred by limitation or by objection by the 
Judgement-debtor or otherwise, such statement has the effect 
•bf a certificate. But if such statement is made after contro- 
'versy arose, while there is no reason why the court' should 


1923 
July, 10. 


^ First Appeal No. 488 of 1926, from a decree of Mirza Nadir Husain, 
.Subordinate Tufye of Debra Dim, diited tbe 25tli of June, 1926. 


238 


THE INDIAN LAW REPORTS, [VOL. LI, 


refuse to allow the statement to be tiled for any other purpose 
than that of constituting* a certificate, e.g., to place on record 
evidence suggesting that the omission in the application for 
execution was a bond fide mistahe, it cannot have the force 
of a certificate. 

Where a decree directs payment by instalments on named 
dates, and further directs the judgement-debtor to pay the 
entire balance due if he makes default as to any two successive 
instalments, then — 

(1) If the application for execution is one for the payment 
of instalments under the first part of the decree, it will be 
governed by article 182(7) of the Limitation Act, and the 
date from which limitation will run as regards each instal- 
ment will be the date on which that instalment was due. 

(2) [Per SuLAiMAN, A.C.J., and Boys, J. (Mtjkbrji, J.,. 
dissenting)]. If the application for execution is one for the 
remaining unpaid balance of the decvretal ainount under the 
second part of the decree, it is not governed by article 182 at all 
hut by article 181 and limitation will run from the date of 
the last of any two successive defaults, the decree-liolder being 
entitled to recover the wlvole balance due less the amount 
of any individual instalments which, i^egarded as individoaT 
instalments, are already barred by limitation. 

In cases of this description it is undesirable to interpret 
the application too strictly; the court may w^ell pay regard to 
the substance of the application. 

Peare MdhanY, Raghnnath (1), Shankar Prasad v. Jalpa 
Prasad (2), Lachmi Narain v. Sarju Prasad (8), Ma/ung Shr 
V. Ma Tok (4), and Muhammad Islam v. Muhammad Ahsan 
(5), referred to. Bahy Muhamwiad Saha v. Aijanniai (6),. 
dissented from. Baij Nath v. Panna Lai (7), Goku! Chand v.. 
Bhika (8) and Bhajan Lai v. Cheda Lai (9), .overruled.. 
Chattar Singh v. Aml/r Singh (10) , not approved. , 

The facts of this case were briefly as follows A 
decree based on a 'compromise was passed on the 16th of 

(1) (1927) I. L. R., 50 AIL, 259. 

(3) (1916) I. L. B., 39 AIL, 230. 

( 5 ) (1894) T. L. IL, 16 AIL, 237. 

(7) (1924) I. L. B., 46 AIL, 635.- 

(9) (1914) 12 A. Tj. j., 82.5. 


(2) (1B94) I. L. B.. 16 AIL, 371. 
(4) (1927) L.R., 54 LA., 272. 

(6) (1921) 26 0. W. N., 529. . 

(8) (1914) 12 A. L. J., 887. 

(10) (1916) I. L. B., 38 AIL, 204L 


VOL. L 


ALLAHABAD SERIES. 


239 


June, 1918, by which Es. 6,000 was to be paid by the 
defendants on the 12th of Julv, 1918, and the balance ,■^ 0 ’" 
of Es. 7,512 was to be paid by annual instalments of 9 ^ 

Es. 1,000, on the 16th of June of each year. The decree ^ hand. 

flirther provided that in case of default of any two conse- 
cutive instalments the defendants would pay up the whole 
of the balance remaining due. The Es. 6,000 was duly 
paid, and the first instalment of Es. 1,000 was paid on 
the 1st of July, 1919, arid was accepted by the decree- 
holders. On the 14th of September, 1925, the decree- 
holders filed an application for execution, in which they 
gave credit for two sums of Es. 2,000 each, stated in the 

application to have been paid to them on the 12th of 

June, 1921, and the 14th of June, 1923, respectively. 

They claimed to recover the balance, Es. 2,512,- with 
interest. On the 29th of October, 1925, the judgement- 
debtors filed objections, denying that they had made any 
payments in 1921 and 1923, and pleading that under the 
default clause in the decree the whole amount remaining 
due became payable in June, 1921, and that, therefore, 
the application for execution was barred by time. It ' • 

was further pleaded that inasmuch as the alleged pay- 
ments had not been duly certified they could not be re- 
cognized by the court. Thereafter, on the 24th of April, 

1926, the decree-holders filed an application certifying 
the said payments. The court dismissed this applica- 
tion, as well as the application for execution on the 
ground of being barred by time. The decree-holders 
appealed to the High Court. The appeal came up before ‘ • 

a Division Bench, wdiich referred the following five ques- 
tions for decision by a Full Bench 

(1) Whether there is any period of limitation 
applicable _ to a decree-holder certifying a 
payment under order XXI, rule 2, sub- 
rule (1) of the Civil Procedure Code? 


240 


THE INDIAN LAW REPORTS, . LI. > 


1928 


JOTI 

■pTf,ASAB 

‘Sri Ckano. 


! 


(2) If not, must a decree-holder certify payment, 

before a decree will be time-barred if the 
payment sought to be certified by the 
decree-holder be ignored? 

(3) Whether a statement of payment made by the 

decree-holder in the execution application 
satisfies the requirements of order XXI, 
rule 2, sub-rule (1) of the Civil Procedure 
Code and permits him to pi'ove tha,t the 
payment was, in fact, made? 

(4) Whether a decree-holder may certify an alleg- 

ed payment after he has made an applica- 
tion for execution , so as to be able to prove 
that payment in the execution proceedings ? 

(5) Where a. compromise decree directs payment 

of the decretal amount by instalments on 
particular dates a,nd also authorizes the de- 
cree-holder, in the case of a, default in pay- 
ment of one or more instalments, to realize 
the balance of the decretal amount at once, 
what are the “such dates” within the 
meaning of clause (7) of article 182' of the 
first schedule of the Limitation Act, 
namely, the dates fixed for the payment of 

the instalments, or the date of the default? 

# 

The matter was laid before a, Bench consisting of 
Sttlaiman, A.C.J., Mtjkbrji, J., and Boys, J. 

Mr- Neliat Chand and Br. KQ,ilaf! Nath Kafju, for 
the appellants. 

Babu Piari Lai Banerji, for the respondents. 
Sttlaiman, A.C.J. : — The facts of this case are 
briefly as follows ; — A suit was compromised between 
the parties on the ‘16th of June, 1918. The substance 
of the compromise was embodied in the decree. Bead-’ 
ing the decree in the light of .the compromise, there can 
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be no doubt that it provided that Es. 6,000 would be 

paid by the defendants to the plaintiffs on the 12th of 
July, 1918, and the remaining amount would be paid by 
annual instalments of Es. 1,000 each on the 16th of June ““ 
in the following years in succession. The decree further 
provided that in case of default of two (consecutive) Suiaiman^ 
instalments, the defendants will pay. the whole of the 
balance remaining nnpaid to the plaintiffs. Admittedly 
Es. 6,000 was duly paid. Es. 1,000 was paid on the 
1st of July, 1919, and the decree-holders accepted it. 

On the 14th of September, 1925, the decree-holders 
filed an application for execution, out of which this 
appeal arises, giving credit for two sums of Es. 2,000 
eacli, stated in the application to have been paid on the 
12th of June, 1921, and the 14th of June, 

1923- They claimed that under the compromise 
decree they w’-ere entitled to recover the ins- 
talments of 1924 and 1925, together with interest. It 
is clear that their application was filed after all the ins- 
talments had fallen due even without enforcing the de- 
• fault clause. 

On the 29th of October, 1925, the defendants filed 
an objection denying that they had made any payments 
in 1921 and 1923 and pleading that under the default 
clause the whole amount became due in June, 1921, and 
that- the present application, being made more than 
three years after that date, was barred by time. It was 
further pleaded that inasmuch as the alleged payments 
had not been duly certified, they could not be taken 
cognizance of by the court. After this, namely, on the 
24th of April, 1926, the decree-holders filed an applica- 
tion certifying the payments alleged to have been made. 

The learned Subordinate Judge dismissed this last 
application, from which the decree-holders have attempt- 
ed to file an execution appeal which is connected. He- 
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also di-sniissed the application for execution, holding that 
joTi it was barred by time. Tlie niain appeal lias been pre- 
ferred from that order. 

5i!t V'HAM). 

■ The Bench before Avhom the ease came np in tlie 
first instance has, referred five questions to tins Full 
Bench. The first four turn .on the provisions of order 
XXT of the Code of Civil Procedure and the last one 
on article 182 of the Limitation Act-. 

There can be no doubt that the view taken by this 
Court in a series of cases, as regards the provisions of 
order XXI, rule 2, has not been accepted by a great 
maijority of the Judges of the other High Courts, •al- 
though even in these other High Courts there has not 
been always a complete uniformity. 

T think that if we were satisfied that the practice 
which has prevailed in' this Court for the last 14 years 
or so is contrary to the express provisions of tlie law, 
we slionld have no hesitation in overruling the cases of 
. ■ this Court which lay down that rule of practice. 

The principle of stare decisis does not apply to such 
decisions as cannot be considered to have affected any 
rights in property or title or to have affected contracts 
and other dealings. Another reason for not hesitating 
to reconsider those rulings is the circumstance that at 
least one learned Judge has recently expressed doubt on 
the soundness of those rulings. .A,nd lastly tlie present 
Pull Bench has been constituted by his Lordship the 
Chirr Jttsticr with the express ])urpose of I'cconsider- 
ing those cases, presumably in view of the fact that a 
different view prevails in the other High Courts. 

The first question is: — “Whether there is any 
period of limitation applicable to a decree-holder certify- 
ing a payment under order XXI, rule 2, sub-rule CD", 
of the Civil Irocedure Code.” 
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It is obvious that there is no express article of the 

Xiimitation Act which is made applicable to the certifica- 

tion of payuaent by the decree-holder, similar to article 
174 which applies to an application by the judgement- 
■debtor under order XXI, rule 2, sub-rule (2). We have 
therefore only to consider whether article 181 , the omni- ' 
bus article for applications, is applicable. The Calcutta 
High Court in the case of Bahy Md. Saha v. Aijanmai (1) 
has considered it to be applicable. With great respect 
1 cannot agree. Order XXI, rule 2, sub-rule (1), speaks 
of “certifying payment.” It does not say “apply to 
certify” or “apply that the certificate may be recorded.” 

All that the decree-holder is to do is to declare that he 
has received payment. He need make no application to 
the court, and may not ask the court to do anything at 
all. Such certificate may not contain any prayer to 
the court. After such payment is certified it is the duty 
of the court to record it. Sub-rule (3) speaks of ‘ ‘certi- 
fied or recorded.” Thus a certificate by itself is 
sufficient. It therefore seems to me that the certification 
by the decree-holder is not by way of application. If 
no application is necessary article 181 cannot apply. 

Another reason for holding that article 181 is in- 
applicable is that it allows three years from the date 
when the right to apply accrues. Certification, is not a ■ *■ !! 

right of the decree-holder. It is a duty cast upon him. 

I have therefore no hesitation in ansAvering the first 
-question in the negative. 

The second question is ; — “If not, must a decree-' 
holder certify payment before a decree will be time- 
barred, if the payment sought to be certified by the 
■decree-holder be ignored?” 

The logical result of holding that there is no bar 
of limitation under the Limitation Act is that no restric- 
tion as to any time-limit can be imposed on the certifica- 
tion. To say that a decree-holder must certify payment 


rii 0921) ea c, w. y., m 
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■* before bis decree becomes prinw facie time-barred is un- 
doubtedly to impose a time-limit. In my opinion there 
, is no justification for such a view. Further, the require- 
ment of the certification being made before the decree 
becomes primu facie time-barred may sometimes make 
the certification impracticable or even impossible. Pay- 
ment, may be made to the decree-holder at a distant 
place just a short time .before the three years are about 
to expire, and it may be impossible or impracticable for 
the decree-holder to rush to the court in time and certify 
the payment. 

In the case of Baij Nath v. Panna Lai (1) the 
learned Judges appear to have tliought that the* legisla- 
ture contemplated that the certification , should be made 
within a: reasonable time, and that that reasonable time 
is at least before the expiry of tlie period of three years. 
A prompt certification is no doubt desirable. That is a 
matter for the Kules Committee to consider. On the 
language of the rule as it stands there is nothing which 
debars a decree-holder from certifying payment after 
the ordinary three years for an application for execution 
have expired. My answer is that a decree-holder is not 
bound to certify payment before his decree is primd 
facie time-barred. 

The third question is: — “Whether a statement of 
payment made by the decree-holder in the execution 
application satisfies the requirements of order XXT, rule 
2, sub-rule (1) of the Civil Procedure Code and permits 
him to prove that the pa^mient was in fact made.” 

The argument of the learned (jounsel for the objec- 
tors is that certification is a distinct and separate proceed- 
ing from the filing of an application, for execution, and 
accordingly a certificate cannot be contained in the 
application itself. He relies strongly on the cases of 

a) (1924) I. L. R., All., fiR-5. 
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Gokul Ghand v. BMka (1), Bhajan Lai v. Cheda Lai (2), 

GhaUar Singh v. Amir Singh (3), and Baij Nath v. Jow 
Panna Lai (4). No doubt his contention is fully borne 
out by the opinions expressed in these cases. He fur- Chand. 
ther argues that order XXI, rule 11, sub-rule (e), which 
requires a decree-holder to supply particulars “whether Suiavimn, 
any, and (if any) what payment or other adjustment of 
the matter in controversy has been made between the 
parties subsequently to the decree,’’ is quite a different 
thing from the certification required by rule 2; sub-rule 
(1). In my opinion the two rules are intended for quite 
distinct purposes. Rule 11 lays down particulars which 
have to be mentioned in the application for execution. 

Rule 2 lays down the necessity for certification and the 
consequences of its omission. The mere fact that certi- 
fication is mentioned in one rule and particulars of pay- 
ment and adjustment in another rule cannot justify the 
inference that the two cannot he contemporaneous or 
simultaneous. I think that the particulars given in an 
application for execution, if they amount to a certifica- 
tion by the decree-holder that payment or adjustment 
has been made, are perfectly good and comply with the 
requirements of rule 2, sub-rule (3). In the absence of 
any provision laying down the law to the contrary, I 
must hold that the certificate may be contained in the 
application for execution itself. Admittedly the certi- 
ficate may be given just previous to the filing of the 
application on the same day and almost at the same time. 

If that is permissible, there is no good ground for hold- 
ing that the two cannot be contained in one and the 
same document but must be evidenced by two deeds 
filed one after the other. 

In the case of Peare Mohan v.- Raghunath (5). 

MI'KERJI, J., expressed a doubt as to the view which 

(1) (1914) 12 A. L. J., 887. (2) (1914) 12 A. D. J., 825. 

(8) (1916) I. L. R., 38 AIL. 204. 14) (1924) I.L.R., 46 AIL, 635. ^ 

(5) (1927) LL.E., 50 AIL, 2.59. 

18 .41). 
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1928 had prevailed in this Court, but felt bound to follow it. ! 

Ashworth, J., agreed with the previous view, but for I 

Pb.ar.\d different reason. His ground was that, section 20 »' 

sni gh.a.sd. gives a fresh period of limitation from the time of pay- I 

raent, and order XXI, rule 2, enacts that an uncertified ^'j 

^ ^ , payment shall not be recognized. Eeading these two i 

A. c. j.’ provisions together he thought that “an execution court { 

must compute limitation from the date, not of payment, i 

but of certification.” But when the Limitation Act 
does not make certification a fresh starting point, limita- | 

tion cannot be computed from it. As certification will j 

ordinarily be some time after payment, to calculate limi- I 

tation from the date of certification would amount to f 

e.Ktending time. | 

T am of opinion that the view, which jU'evailed pre- 
viously in this Court, that certification must of necessity 
be a separate and independent proceeding, is not correct. 

My answer to the tliird question is in the affirmative. 

The fourth question is: — “Whetlier a decree-holder 
may certify an alleged payment after he has made an 
application for execution, so as to be able to prove that 
payment in the execution proceedings.” 

In the view which I have expressed on the third 
question it will ordinarily not be necessary for the decree- 
holdei- to rely upon a subsequent certificate. But cases 
may arise wdiere the fact of payment was, owing to a 
mistake, or oversight, or some other cause, not mention- 
ed in the application. In such cases the decree being 
primd facie barred by time, the court will probably not 
direct notice to issue. There seems to be nothing in 
law to prevent the' decree-holder from certifying pay- 
ment after having filed his application for execution, 
with a view to request the court to recognize such pay- 
ment and then' order notice to issue- Nor is there any 
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provision which prevents him from amending his appli- 
cation, provided no question of limitation is involved. jon 
But once an objection has been taken either by an officer 
of the court before the issue of notice, or by the judge- 
ment-debtor when he appears to contest the application, 

. the time has come for the court to refuse to recognize suiaman, 
the uncertified payment, and the decree-holder cannot, 
by certifying subseqiiently, cure the defect. This is my 
answer to the fourth question. 

The fifth and last question referred is: — “Where 
a compromise decree directs payment of the decretal 
amount by instalments on particular dates and also 
authorizes the decree-holder, in the case of a default 
in payment of one or more instalments, to realize the 
‘balance of the decretal aniount at once, wdiat are the 
“such dates” within the meaning of clause 7 of article 
182 of the first schedule of the Limitation Act, namely, 
the dates fixed for ' the payment of the instalments or 
the date of the default?” 

The form in which the default proviso is mentioned 
in this question is due to a slightly inaccurate transla- 
tion of the compromise decree which had been placed 
before the learned Judges. It does not say that in the 
case of default the decree-holder shall have power or 
option to recover the amount, but says that the amount 
shall be paid by the defendants to the plaintiffs. But in 
the view which I take of the question, such a variation 
would not, in my opinion, be material. 

The case has been argued with great ability on both 
sides and numerous rulings have been cited. There is 
undoubtedly a sharp conflict of opinion on the question 
whether in the case of such instalment decrees the first 
default makes time begin to run in respect of all subse- 
quent instalments so as to compel the decree-holder to 
apply for execution within three years of the first default, 
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01 ) penalty of losing his right, or whether lie has a recur- 
ring right on each of the successive defaults. In my 
opinion much confusion has been caused because of rely- 
ing on considerations which are outside article 182, 
clause (7). Tn some cases Judges have differed as to 
whether waiver by the decree-holder would save time or 
not. Opinions have been e.vpressed both for and against 
the view that the principle' of successive defaults em- 
bodied in article 75 should' be applied in this case also. 
Bometimes the decision has depended on whether it 'was 
compulsory for the decree-holder to a-fiply for execution 
on tlie happening of the first default, nr wlietber he had 
the option to ignore it find wait for tlie next default. 
Then Judges have differed as to liow- far mere abstinence 
on the part of the decree-liol'der from tabing out execu-. 
tion for the whole anion nt due on a default is waiver. 
An elaboratie discussion of this point is to be found in 
the case of Shankar Prasad v. Jalpa Pru.wd (1). 
Throughonl; tlie judgement there is no mention of the 
article wdrich was applicable, but possibly 1.1ie learned 
Judges were assuming that article 179 of the old Act, 
cori'espouding to article 1B2 of the present Act, was 
applicable, but they have omitted to say so. The extent 
to wliicli considerations of the compulsory or optional 
character of the default claxise can lead one is illustrated 
by two cases whicli were differently decided by Benches 
in both of which Etohabds, C.J., was a member. In 
the case of Ohailar Sinqh v- Arnir Singh (2) th proviso 
ivas ; — “If default was rnade in the payment of instal- 
ments, the full amount should become due.” It was 
held fhat the decree directed that the full amount should 
be paid on default. Tn the case of Lachmi Narain v. 
Sarju Prasad (8) the clause was to the effect that upon 
failure to pay any one instalment, the decree-holder 

(11 (1S‘)4) T. T,.- R., 16 AIT., ,671. ' tSl (1916) T. T/. K,. SS All., 904. 
la) (1916) I. L. R., mi All., 2,30. 
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v'ould have the power to realize the whole decretal 
amount without waiting for any future instalments. It Jon 
was held that the decree-holder not being bound to exe- 
cute his decree for the whole amount, the decree could 
not be said to have directed the payment on default. 

In my opinion, before considering the question 
whether a particular suit or application is barred by time, 
it is essential to settle at the very outset which particular 
article of the Limitation Act applies to the case, and 
then to examine the language of that article only. It is 
dangerous to assume that there is any general principle 
underlying the whole of the Limitation Act governing 
cases of default. Each article has its own phraseology 
for fixing the time from which limitation begins to run, 
and we have only to determine the date which, on the 
language of the relevant article, is fixed. Eor instance, 
article 76 talks of default being made and of the waiver 
of the default by the payee. Article 132 uses the ex- 
pression “when the money becomes due.’’ Article 181 
says “when the right to apply accrues.’’ Article 182, 
sub-clause (7), has the expression “the certain date on 
which the decree directs payment.’’ Now all these 
expressions are different and do not necessarily mean the 
same thing. - 

The very first thing to decide is which article 
applies. Now article 181 is the general article for applica- 
tions, hut it only applies to applications for which no 
period of limitation is provided elsewhere. If an appli- 
cation is specifically provided for, article 181 ds out of 
the question. 

In this connection I might refer to the case decided 
by their Lordships of the Privy Council, Maung Sin v. 

Ma Toh (1), to which the present case has’ some resem- 
Wance. There, too, the decree provided that the husband 

(1) (1927) ,54 I. A., 272, 
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1928 would pay Es. 2,000 annually to the and remain in 
possession of the disputed property, but in case of default 


peasad Qf payment the property would be made over to the wife. 

Sri chand. So far as the application to recover the instalments due 
was concerned, the case was clearly governed by article 

Suiaunan, sub-clause (7), and’ their Lordships held that that 

article applied. Then, dealing with the wife’s right to 
recover the property on account of the default, their 
Lordships held that upon the construction of the decree 
itself, on the occasion of a default in each payment the 
right of the respondent to have the said property made 
over to tier arose, and therefore the claim was not time- 
barred because it- was made more than three years after 
the first default. Their Lordships have not mentioned 
the particular article which applied to that application. 
Article 182, clause (1), could not possibly have applied, 
as the default might occur long after the expiry of three 
years from the decree. Unless their Lordships con- 
sidered that the expression “enforce any payment” was 
wide enough to cover the claim to recover possession of 
the property, article 182, clause (7), could not have 
applied. I venture to think that as article 182 was not in 
express terms applicable, their Lordships had in mind 
the provisions of article 181, under which, having regard 
to the construction of the decree, the right to apply 
accrued each time that a default was made., I might 
mention that in a similar case where the default entitled 
the decree-holder to recover possession of immoveable 
property, this Court, in tlie case of Muhammad Tslam 
V. Muhammad Ahsan (1), held that the general article, 
article 178 of the old Act, applied and not the article for 
execution applications. If therefore the present case is 
governed by article 182, the principle underlying the 
decision of their Lordships of the Privy Council would 



not govern it. 


(1) (1894) I. L. a., 16 All. 237. 
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I fail to see liow the decree-holder’s application for 
recovery of the instalments after the dates for their pay- Joti 
ment have expired can be taken out of article 182. It 
is an application for execution of a decree not provided 
for by article 183, or section 48 of the Code of Civil Pro- 
cedure, and therefore comes expressly within the langu- Stiiaman, 
age employed in column 1 of article 182. The applica- 
tion is to recover the instalments which fell due in June, 

1924 and 1925, and was made after these dates had 
passed, and within three years of those dates. The 
decree had expressly directed the payment of these instal- 
ments on specified dates, 16th of June, 1924 and 16th of 
June, 1925. Primd facie, therefore, the application is 
governed by article 182, clause (7), and the decree-holder 
has three years from each of the two dates fixed. 

The learned advocate for the judgement-debtor relies 
on the proviso which stated “that if default in the pay- 
ment of two instalments is made, tlie w’hole amount shall 
be paid by the defendants’’ and contends that the whole 
amount became payable on the 17th of June, 1921, by 
which time two consecutive defaults had taken place. 

For the purpose of deciding this point it is of course 
assumed that the decree-holder is precluded from proving 
that any payments were 'made in 1921 or 1923. .The 
argument is that the date of this future default was tlie 
date fixed by the decree for the payment of the w’hole 
decretal amount. The answer to the question before us 
will depend on the meaning of the expression “certain 
date’’ in the clause. I think that in the previous cases of 
the High Court referred to by me attention w^as not 
directed to the significance of this expression. The cor- 
responding clause in the Act of 1871 contained the ex- 
pression ‘ ‘specified date’ ’ . That necessarily connoted 
the idea that the exact date should be mentioned in the 
decree. The substitution of the word “certain’’ in 
place of “specified” widens the scope of its meaning. It 
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is no loiigei- necessary to inention by tlie year, mouth and 
day the exact date in the decree. All tJie same the date 
fixed for payment must be a certain date. In my opin- 
ion the word “certain’' is vised in contradistinction to 
“uncertain". It is not used in the sense in which 
one might say that a certain man came to see me. It 
obviously- means a date which, though not expressly 
mentioned or ascertained, must yet be a date which must 
certainly occur. The word “certain” in my opinion is 
a contrast of the word “uncertain” as that word is used 
for instance in sections 32 and 33 of the Contract Act, or 
sections 21 and 23 of the Transfer of Property Act. 


In the present case, at the time when the decree was 
passed it could not be known definitely and it was not 
at all certain whether two consecutive defaults would 
be made by 1921. If the judgement-debtors went on 
paying the instalments regularly, there would never be 
any default. It is therefore impossible in rny opinion to 
say that the. decree had fixed a “certain” date for the 
payment of, the wdiole amount in a lump sum. Such a 
date was not at all certain. It w'a.s dependent on the 
contingency of two consecutive defaults happening. The 
date might or might not come at all. No doubt it is now 
known that the defaults were made and a date arrived 
when, the default clause could be enforced, but this was 
not certain when the decree was passed. 


I arn, therefore, clearly of opinion that in such 
instalment decrees where the w^hole amount becomes due 
only if default is made and not due if no default is made, 
the date of default, which does later on occur by chance, 
is not a date certain on which payment is directed by the 
decree. In this view time did not begin to run under 
article 182 for the recovery of all the subsequent instal- 
ments from the date of the first default, but under 
clause (7) a separate period of three years is prescribed. 
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CO run from the respective dates on which each instal- i928 
ment fell due. " 

In such circumstances the application for the re- 
CO very of the amounts of instalments which fell due Chand. 
more thain three years prior to the application would, 
unless it was saved by sections 19 or 20, he barred by 
time; but the application would still be within time as 
regards those instalments which fell due within three 
years, in spite of a default clause. 

As the dates fixed for all the, instalments had expired 
before the application for execution was made, there was 
no necessity for the decree-holder to enforce the default ; 
clause; his ap])lication is substantially one for recovery 
of the total amount of the instalments fallen due, together 
with interest. 

The case where a decree-holder applies to recover the 
whole amount by enforcement of the default clause | 
before the dates fixed for the subsequent instalments I 
have arrived would be quite different.. Such an applica- 
tion would not fall under article 182 (7), nor, as is 
obvious,' under clause (' 1 ), and would therefore be gov- . 
erned by the general article 181. This is m 3 ' answer to 
the last question. 

Mitkerji, .T. : — This is a reference to a Full Bench 
for -its opinion on five points which have been formulated 
as below. 

[These are set forth at pp. 239-240.] 

The questions have arisen under circumstances 
which have been detailed in the judgement of the learned 
Acting Chief Justice and I need not mention them 
again. My view on the first four questions are con- 
tained in my judgement in the case of Peare Mohan v. 
Raghunath Lai (1). I w'ould therefore indicate them 
again very shortly. 


U) (1927)-T. L. R.. .iO AIL, 2S9. 
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On the first question, — whether there is any period of 
Jon limitation applicable to the decree-holder certifying a 
payment under order XXI, rule 2, sub-rule (1) of the 
Se. uaAND. Civil Procedure Code — there can be but one answer, 
namely, that in the negative. The simple reason is that 
Mnkerji, J. the law of limitation (Act No. IX of 1908) does not at 
all provide for any such period. A certificate of payment 
given by the decree-holder to the court is a mere intima- 
tion to it that he has received a certain sum of money 
from the jadgement-debtor or that the decree has been 
wdiolly or partially satisfied in a particular way. That 
being the nature of a certificate, it is not an “applica- 
tion”, and article 181 of the Limitation Act will not 
apply to it. The decree-holder has not to make a prayer 
to the court, to which he certifies the alleged payment 
or adjustment, that the same sliould be recorded. His 
duty is finished as soon as he has given tlie intimation to> 
the court. After an intimation has been given, it wmuld 
be the duty of the court to make a record of the fact that 
an adjustment or payment has been made. My ans-wer,, 
therefore, to this question is in the negative. 

On point No. 2 my answ^er is again in the negative. 
If there is no rule of limitation, the decree-holder must 
be in a position to be able to certify payment, even after 
the decree should appear, on ignoring the payment certi- 
fied, as time-barred. My answer is accordingly. 



I 
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Point No. 3. On this point, it should follow from 
my answer on the foregoing tw'o points that the certifi- ^ 

cation may be one minute before tlie filing of the appli- 
cation for execution and it may be made simultaneously 
with the filing of the application. If this be so, there 
should be no difficulty in accepting the statement of the’ I 

decree-holder, contained in the execution application | 


under clause (e), rule 11 of order XXI of the Civil Pro- • | 

cedure Code, that a certain payment or adjustment has 
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been made, as a certificate required by rule 2 of the same 19.23 
order. The argument that, if a statement contained in — ; 
an application for execution was to be taken as- good Pbasad 
enough for the purpose of- certification there would he no bei chand. 
need for enacting rule 2 of order XXI, has, in my opin- 
ion, no force. The need for certification under order XXI, , 

11-111 Mukerji, J. 

rule 2 , would still be there, even if no occasion should 
arise for making an application for execution. My 
answer, therefore, is as indicated above. 

Point No. 4. This question has been framed in 
view of the fact that although the execution application, 
in the case out of which this reference has arisen, con- 
tained the payments alleged by the decree-holder, he 
filed a certificate after the judgement-debtor raised the 
plea of limitation. The object of that certificate was to 
remove any formal obstacle that might be in the ivay of 
the decree-holder proving the alleged payments, if the 
statement contained in the application itself be treated 
as an insufficient certificate. The question therefore 
is : — “If there be no previous certificate contained in the 
execution application, can a decree-holder, after the 
judgement-debtor has raised the objection of limitation, 
file a certificate, so as to enable the decree-holder to 
prove a payment, which, if proved, would save the appli- 
cation from the bar of limitation?’’ This question was 
an.swered by me in the negative in Peare Mohan's case 
(1), and I see no reason to alter the opinion then enter- 
tained by me. While it can never be doubted that the 
decree-holder can alw-ays tell the court that he has 
received a certain amount of money from the judgement- 
debtor or that his decree has been otherwise partially 
satisfied by the judgement-debtor, wdth the result that 
the decree will not be executed to the extent it has been 
satisfied, it should not be open to a decree-holder, when 
a controversy of limitation has been raised, to come for- 

(1) (19-27) I. L. E., 50 AIL, 259. • 
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ward with d statement (certificate) that, on account of a 
certain payment or adjustment, his application for execu- 
o. tion should be treated as within time. This result must 
sbj CH.WD. sub-rule (3) of rule 2 of order XXI of the 

Civil Procedure. Code. That sub-rule says “ A pay- 
Mukerji, j. ment or' adjustment, which. has not been certified or 
recorded as aforesaid, shall not be recognized by any 
' court executing the decree.” This means that before a 
payment or adjustment can be recognized by the execut- 
ing court there should be already, i.e., in existence, a 
certificate of payment or adjustment or a record of the 
payment or adjustment. After the time for recognis- 
ance came, it would be too late for the decree-holder to 
make a, certification. My answer to the fourth question, 
therelore, is that the certificate should always come 
before the controversy as to limitation han arisen, either 
on account of the judgement-debtor appearing and object- 
ing to the decree as being time-barred, or on account of 
a subordinate offic^er oflicia.lly reporting to the court that 
the deci’ee is time-barred. 

Question No. 5 would have been slightly differently 
framed, if the Bench making the reference had a correct 
translation of the decree before it. The question, as 
framed, assumes as a part of the terms of the decree that 
the decree-holder has the option, either to enforce paj?^- 
ment of the entire decretal amount or not to do so, in case 
of default in the payment of one or more instalments. As 
a matter of fact, the decree in this present case, if cor- 
rectly interpreted, would mean that the judgement-debtor • 
bound himself to pay the whole of the decretal amount 
in case any two instalments remained unpaid on the due 
dates. The point of law, however, that is involved is 
not affected by this altered circumstance. 

Article 182 of schedule 1 of the Limitation Act is 
the article which applies to execution of decrees. 
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Clause 7 of this article, which relates to instalments pay- 

able under a decree, is as follow's : — ’‘7. (Where the ^ 

application is to enforce any payment which the decree pkamu 
or order directs to be made at a certain date) such date.” ^ 

The meaning seems to be plain to me. It means that ' ^ ‘ 

wliere the decree or order under execution says that a 
certain sum of money is to be paid on a particular date <>■ 

(it does not matter whether the date is expressly men- • 
tioned or is mentioned by necessary implication), the 
decree-holder will hare three or six years’ time, as the 
case may be, under column 2 of that article, from the 
date so mentioned in the decree, for realizing that 
amount. AATiere a decree or order directs that m case 
of a certain amount being not paid on a particular date 
' the whole of the amount then payable shall at once be 
realizable, it cannot be said that the whole of the 
amount so payable is “a payment which the decree or 
order directs to be made at a certain date.” The date 
that is mentioned in the decree or order is the date for 
the payment of a particular amount (instalment). 

Although the non-payment makes the whole balance at 
once realizable, there is no direction in the decree or 
order as to the date when the whole of the balance is to 
be paid. In the case of an ordinaiw decree directing 
payment of money, although the whole of the amount is 
payable as soon as the decree is passed, it can not be said 
that the decree directs that the payment should be made 
on a particular date. If this be so, no “certain” date 
having been fixed for the payment of the entire decretal 
amount, it can not be said that clause (7) of article 182 
compels the decree-holder to apply for the recovery of 
the balance of the decretal amount, on the first or subse- 
quent dates given in the decree for payment of an instal- 
ment. The argument that on default being made on 
16th of June, 1921, the whole of the decretal amount 
became payable on 17th of June, and that, therefore, the 
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1928 decree should have been executed within three years of 

’ — 7 17th of June, is entirely fallacious. It overlooks the 

Prasad fact that the date, 17th of June, is neither specified in 
Sej Chasd. the decree nor is it a date which is mentioned, by neces- 
sary implication, as having been fixed by the decree for 
M le " J result, therefore, is that the decree is 

executable without any bar of limitation in respect of a 
particular instalment within three years of the date on 
which the instalment falls due, irrespective of the provi- 
sion making the whole of the balance payable on default. 

The provision in the decree, which makes the whole 
of the decretal amount payable in case of one or more 
defaults, is only an ancillary clause and can liave no 
independent existence. It is, therefore, not right to say 
that, there being no clause in ai'ticle 182 which would 
directly apply, article 181 should apply to it. If this 
argument were correct, we would arrive at this anomal- 
ous position that, in the case on which the reference is 
based, the M^hole decretal amount fell due on 17th of 
June, 1921, and became barred on 17th of June, 1924, 
by the application of article 181, while by the applica- 
tion of article 182, column 7, the instalments of 1924, 
1925 and 1926 may still be recovered. Then article 181, 
being a residuary article, should not be applied to 4he 
execution of a decree, for which a special article has been 
provided. 

My answ^er, therefore, to this question is that the 
clause which makes the balance of the decretal amount 
at once payable does not make the whole of the amount 
payable on the dates fixed in the decree for payment of 
particular items or on the dates following such dates. 
The decree-holder may seek to realize either the mstal- 
iiients which have fallen due, within three years of the 
dates fixed in the decree for payment of an instalment, 
or the entire decretal amount then due and not already 
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barj'ed by time, where the decree makes the same payable wis 
on default. , “ 

Boys, J. : — On the first three questions I am in 
entire accord with the Acting Chief Justice and Mr. 

Justice Mukerji as to the answers to be given. 

As to the first, I agree that there is no period of 
limitation applicable to a decree-holder certifying a pay- 
ment under order XXI, rule 2, sub-rule (1) of the Code 
of Civil Procedure. 

x4.s to the second question, I agree that the payment 
need not be certified before the decree w'ould be time- 
barred if the payment sought to be certified by the 
decree-holder had to be ignored. 

As to the third question, I agree that a statement 
of payment made by the decree-holder in the execution 
application satisfies the requirements of order XXI, 
rule 2, sub-rule (1) of the Code of Civil Procedure, and 
permits him to prove that the payment was in fact made;, 
and I would add that it is quite immaterial for this pur- 
pose in which column or in which part of the application 
the statement is made, provided that it amounts to a 
clear statement of the receipt of payment. 

As to the fourth question, there is nothing to pre- 
vent a decree-holder stating, subsequently to his applica- 
tion for execution, that he received a certain sum prior 
to the application. 

If such a statement was made before controversy of 
■any sort as to limitation arose, either by a -court officer 
reporting the application to be barred by limitation, or 
by objection by the judgement-debtor or othenvise, such 
statement may be treated as in effect an amendment of 
the application for execution and in view of my answer 
to the third question amounts to a certificate. 
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1928 But if such statement is made after controversy 

jojj arose, while there is no reason why the court should 
Prasad refuse to allow the statement to be filed for any other 
Sri chakd purpose than that of constituting a certificate, e.g., to 
place on record evidence suggesting that the omission 
Boys, J. application for execution was a bond fide mistake, 

it cannot have the force of a certificate. 

As to the fifth question. The question as put to us 
reads: — “(5) Whei-e a compromise decree directs pay- 
ment of the decretal amount by instalments on particular 
dates and also authorizes the decree-holder, in the case of 
a default in payment of one or more instalments, to 
realize the balance of the decretal amount at once, what 
are the “such dates” wfithin the meaning of clause (7) 
of article 182 of the first schedule of the Limitation Act, 
namely, the dates fixed for the payment of the instal- 
ments or the date of the default?” 

But this M'as due to a mistranslation of tlie decree. 
Tlie question should read : — 

“(5) Where a compromise decree (a) directs pay- 
ment by instalments on named dates and ,(h) further 
directs the judgement-debtor to pay the entire balance 
due if he makes default as to any txoo successive instal- 
ments, what are the “such dates’ ’ within the meaning of 
article 182 (7), — the dates fixed for the payment of the 
instalments or the date of the default?” 

The decree was for a total sum of Rs. 13,612 t 14-6. 
The decree-holder alleged payment of Es. 11,000 
(Rs. 6,000 on the 12th of July, 1918; Rs. 1,000 on the 
1st of July, 1919; Rs. 2,000 on the 12th of June, 1921; 
and Rs. 2,000 on the 14th of June, 1923) and on that 
basis, Rs. 2,512-14-6 wi^as due at the date of the applica- 
tion for execution. The decree-holder applied to execute 
for the whole balance. 
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But payment of the last two sums of Es. 2,000 each 
was denied by the judgement-debtor and we have to 
answer this question on the assumption that the instal- 
ments being payable on each 16th of June, the judge- 
ment-debtor had on the 16th of June, 1921 made 
default as to two successive instalments and a balance of 
Rs. 6,512-14-6 remained. 

What remedy or remedies had the decree-holder open 
to him on the 16th of June, 1921, and what is the law 
of limitation applicable to such remedy or remedies ? The 
first step is to examine the decree. The decree gave two 
directions : — (1) that the judgement-debtor was to pay 
annual instalments on a certain specifi<^d date each year, 
and: (2) that if he made default in respect of “any two 
successive instalments” the judgement-debtor was to pay 
up the whole balance. 

“The amount of claim’ ’ in the application for execu- 
tion of the decree is stated as follows : — “Amount of 
claim Es. 12,902-6-6, costs Es. 610-8-0. A decree for a 
total sum of Es. 13,512-14-6 was passed in terms of the 
mutual compromise, the amount being payable in annual 
instahnents of Es. 1,000; in the event of default in pay- 
ment of two instalments, the remaining decretal amount 
was made payable in a lump sum, with interest at 6 per 
cent, per annum, by the defendants; thus the remaining 
decretal amount is Es. 2,512-14-6, and interest from the 
16th of June, 1918 to the 15th of September, 1925, 
Es. 1,070. Total Es. 3,582-14-6.” 

This may seem on the face of it an application or 
claim under the second part of the decree; it does quote 
the “default” condition, upon which occurring “the 
remaining decretal amount” becomes payable, and it 
then states the total of -“the remaining decretal amount”- 
which is claimed. 

It is, of course, true that it so happens that at the j 
time of the application the dates for all the instalments j 


JOTI 

Peasad 

Sri Chand. 


Boy$t J. 
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payable had passed and so whether the application was 
Jon “for specified unpaid instalments” already due or for 
“the remaining decretal amount”, the amount claimed 
sei chahd. would be the same. 


But it is so clearly on the face of it an application 
under the second part of the decree that I should have 
difficulty in treating it as one under the first part, if I 
had to decide the point. 

The question, however, has not been referred to us to 
'decide under which part of the decree the application is 
made, so I am content to leave that to the Bench that 
referred the case to the Bull Bench and that will decide 
the case, and I wilt give my answer on either hypothesis. 

If the application be interpreted as an application 
under the first part of the decree for instalments due, 
I can see no reason for holding that the fact that the 
judgement-debtor had made two successive defaults and 
incurred the more severe penalty provided by the second 
part of the decree deprived the decree-holder of the right 
to enforce the first part of the decree and execute it at any 
time in respect of any instalment or instalments, his right 
to which was not barred by limitation. Article 
182(7) is here beyond question applicable, for in the 
case of the direction for annual instalments the dates for 
payment. are beyond doubt specified and '^‘certain”. 
The right under the second part of the decree is an addi- 
tional right and not a restriction on his first right. In 
the present case the decree-holder could therefore have 
executed for the instalments of 1923 (for we have 
assumed that that instalment must for the purpose of our 
answer be treated as unpaid), 1924 and 1925. 

But if the application be interpreted as an applica- 
tion under the second part of the decree, the case will be 
different . On the assumption ^on which we are proceed- 
ing) that the alleged payrnent of Es. 2,000 on the 12th of 
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June, 1921 was not inade, there was undoubtedly a 
default in two successive payments, a default which gave Jon 
the decree-holder a right to execute on the 17th of June, 

1921 for the whole balance. 

Next, before we consider whether the decree-holder 
got by subsequent default any fresh starting point for Boy$, j. 
limitation of his right to execute for the balance, it must 
be determined what article of the Limitation Act 
applied to the right to execute for the balance which 
accrued to him on the 17th of June, 1921- 

It is, in my opinion, quite clear that article 182 (7) 
cannot apply. It could only be held to apply by holding 
the words “certain dates” to mean “a date certain (i.e., 
either apparent or determinable on the face of the decree) 
or a date which on the happening of a particular event, 
which might never have happened at all, becomes cer- 
tain.” I can see no justification whatsoever in the 
language of article 182 (7) for importing the second 
alternative into it. The words “the decree directs to be 
made at a certain date” seem to me ripen oniy to the con- 
struction that the date must be specified in, or with cer- 
tainty ascertainable from, the decree itself. Therefore, 
though the application is one of the class 'described in 
the first column of article 182, it is impossible to hold 
that article 182 applies to it, because none of the seven 
provisions in the third column is applicable to it. 

It of course follows that, whether or not any two 
later successive defaults could be relied upon, by waiving 
or ignoring a prior default or defaults, the date of the 
second of such successive defaults would be equally not 
“certain” within the meaning of article 182 (7), and 
the question of the right of the decree-holder to waive or 
ignore a default does not here arise. 

I would answer, then, that while article. 182 (7;_ 
would apply to an application to execute in respect of and 
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for particular instalments due on dates certain from the 
Jon decree itself, it does not apply at all to the present appli- 
cation for execution which is under the second part of 
sei ohand. decree. 

The only other article is article 181. By the 
Boys, j. Qf decree the judgement-debtor is made 

liable to pay, and a corresponding right in the decree- 
holder to apply clearly first arose on the 17th of June, 
1921, and, in the absence of any other considerations, 
the application would have become barred on the 17th 
of June, 1924. 

But there is another consideration, to which I have 
referred (but which it was not in that connection neces- 
sary to pursue) when considering the applicability of 
article 182 (7) to the second part of the decree. That 
consideration arises upon a construction of the particu- 
lar decree. The second part of the decree makes the 
liability of the judgement-debtor arise upon default in 
payment of “any two successive instalments.” There 
is nothing whatever in this phrase to limit it to the 
“first -two successive defaults”, and such a restriction 
would moreover be ordinarily to the prejudice of the 
judgement-debtor by forcing the decree-holder to take 
action. This last -is only a question of expediency, but, 
apart altogether from such expediency, I can see no 
justification for forcing such a construction upon the 
words “any two.” 

I hold, therefore, that the execution of the second 
portion of the decree is governed by article 181 and the 
right to apply first arose on the 17th of June, 1921, and 
again qn the occurrence of each default (in respect of 
that and the previous default). Therefore, in this case 
the decree-holder could apply on the 17th of June, 1925 
(by reason of the defaults on the 16th of June, 1924 and 
on the 16th of June, 1925) for execution for the balance 
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due (i.e., for the whole decretal araount less amounts 

paid and less individual instalments already barred by 

limitation). ^ 

Sbt Chand. 

I would, therefore, answer the fifth question as fol- 
lows ; — 

BoySi J. 

If the particular application for execution be inter- • 
preted as an application under the first part of the decree 
to recover certain instalments already overdue, article 
182 (7) applies and limitation will run in respect of each 
instalment from the date on which it became payable. 

If the particular application for execution be inter- 
preted as an application under the second part of the 
decree to recover “the balance of the decretal amount 
remaining unpaid”, article 181 applies and limitation 
will run as to the w^hole balance unpaid from the date of 
the later of the last two successive instalments unpaid, 
the decree-holder being entitled to an order for the whole 
balance if his application is within three years of that • 
date, less the amount of any individual instalments 
which, regarded as individual instalments, are already 
barred by limitation. 

Order of the Court ; Q. — (1) Whether there is 
any period of limitation applicable to a decree-holder 
certifying a payment under order X-XI, rule 2, sub- 
rule (1) of the Code of Civil Procedure? 

A . — There is no such period. 

Q. — (2) If not, must a decree-holder certify pay- 
ment before a decree will be time-barred if the payment 
sought to be certified by the decree-holder be ignored? 

i.— No. 

Q. — (3) Whether a statement of payment made by 
the decree-holder in the execution application satisfies 
the requirements of order XXI, rule 2, sub-rule (1) of 
the Code of Civil Procedure and permits him to prove 
that the payment wms in fact made? . 

20 AD. 
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JOTI 

Pbasad 

V, 

Sri Chakd. 


i.— Yes. 

Q. — (4) Whether a decree-holder may certify an 
alleged payment after he has made an application for 
execution so as to be able to prove that payment in the 
execution proceedings? 

A , — ^If the statement purporting to certify the 
alleged payment, though made after the application for 
execution has been made, is made’ before any controversy 
arises, either by a court officer reporting the application 
to be barred by limitation or by objection by the judge- 
ment-debtor or otherwise, such statement has the effect 
of a certificate. * 

But if such statement is made after controversy 
arose, while there is no reason why the court should refuse 
to allow the statement to be filed for any other purpose 
than that of constituting a certificate, e.g., to place on 
record, evidence suggestion that the omission in the^ 
application for execution was a bond fide mistake it can- * 
not have the force of a certificate. 

Q. — (5) (as re-drafted by the Pull Bench) "Where a 
compromise decree — 

(a) directs payment by instalments on named 

dates, and 

(b) further directs the judgement-debtor to pay 

the' entire balance due if he makes default 
as to any two successive instalments, 
what are the '“such dates” within the meaning of 
article 182 (7), the dates fixed for the payment of the 
instalments or the date of the default? 

A . — (Mukbrji, J., dissenting) (a) If the applica- 
tion is one for the payment of instalments under the first 
part of the decree it will be governed by article 182 (7) 
and the date from which limitation will run as regards 
each instalment will be the date on which that instalment 
was due. 
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JOTl 

Pbasad 

tJ. 


(fc) If the application is one for the remaining un- 
paid balance of the decretal amount under the second 
part of the decree it is not governed by article 182 at all 
but by article 181 and limitation will run from the date chanb. 
of the last of any two successive defaults, the decree- 
holder being entitled to an order for the whole balance 
due, less the amount of any individual instalments which, 
regarded as individual instalments, are already barred by 
limitation. 

(c) In cases of this description it is undesirable to. 
interpret the application too strictly; the court may wel&S 
pay regard to the substance of the application. * 
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WAJID ALI KHAN v. PUEAN SINGH and -others. 

December, 6. 

[On Appeal from the High Court at Allahabad.] 

Pre-emption — Decree obtained by co-sharers jointly — Death 
• of one plaintiff pending appeal — Failwe to join repre- | 

sentatives — Reversal of decree — A batement — Rights of 
representatives — Civil Procedure Gode, order XX, rule 
14(2) and order XXII, rules 4(3) and 11. 

Where plaintiffs obtain a joint decree for pre-emption, 
without any adjudication under order XX, rule 14(2), of their 
respective rights, they each have, the right to pre-empt the 
whole property. If one of them dies pending an appeal, and 
the appeal is allowed without his representatives being joined, 
the appeal abates as to that plaintiff, and he is entitled to 
possession if the pre-emption money is paid over to the de- 
fendant with the consent of the surviving plaintiffs. 

A stranger-purchaser cannot be required to submit to 
a partial pre-emption, nor is he entitled to demand it. 

* Present : — Lord Shaw, Lord Caeson, Lord Blanesbtjegh, Sir John 
Wallis, Sir Lancelot Sanlebson. 

21ab. 
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Judgement of the High Court, I.L.E., 47 AIL, 100, 


Wajid Ali varied. 


JlHAN 

V. 

PtJRAN 

Singh. 


Appeal (No. 67 of 1927) from a decree of the High 
Court (July 11, 1924) varying an order of the Subordi- 
nate Judge of Bulandshahr. 

The appeal arose out of a suit for pre-emption in 
which four plaintiffs obtained a joint decree for posses- 
sion of the pre-empted property. On appeal the High 
Court had set aside the decree of the court of first in- 
stance. In the execution proceedings for the restoration 
.of the property that followed, it was discovered that the 
appeal had been heard and decided in the absence of the 
legal representatives of one of the plaintiffs who had died 
during the pendency of the appeal. 

The facts of the case appear from the judgement of 
the Judicial Committee. 

The High Court (in a judgement reported in I.L.E., 
47 All., 100) held that the decree on appeal had abated 
wholly, not merely as against the present respondents, 
the representatives of the deceased plaintiff. The judge- 
ment was subsequently disapproved by the Full Bench 
in Mahadeo Singh v. Talih Ali (1). 

1928. June, 25. DeGruyther, K. C. and Dube, 
for the appellants. 

Hyam, for the respondents. 

Dec. 6. The judgement of their Lordships w'as 
delivered by Sir John Wallis 

In this case Puran Singh, Lekhraj Singh, Amar 
Singh and Pirthi Singh, who were co-sharers in the vil- 
lage of Bighepur, filed a suit for pre-emption of certain 
land which the defendant Muhammad Wajid Khan, 
who is the present appellant, had purchased in the vil- 
lage. The sole question in the case was .whether the 
custom of pre-emption obtained in the village, and the 

Kl) (1928) I. L. E., 50 All., 792. 



VOL. LI.] 


ALLAHABAD SERIES . 


269 


■ Additional Subordinate Judge of Aligarh having found 

this issue in favour of the plaintiffs gave them a decree WAjm Ai-i 
for possession on their depositing the pre-emption money ' 
in court. They duly deposited the money and obtained 
possession in execution of the decree. 

It was suggested for the first time before the Board 
that the fourth plaintiff Pirthi Singh, who actually de- 
posited the money in court and obtained possession, was 
, the only plaintiff who executed the decree, and that the 
right of the other decree-holders and their legal repre- 
sentatives to execute had become barred by limitation. 

In their Lordships’ opinion there is no foundation for 
this contention. The application for execution of the 
decree, which was signed by all the four decree-holders, 
stated that the money had been deposited by them and 
prayed that possession might be given to them. The 
execution proceeded upon this basis and, in reply to ob- 
jections subsequently raised by the defendant, Pirthi 
Singh himself stated that the decree-holders had obtain- 
ed possession. It is clear, therefore, that the deposit 
was made and possession obtained on behalf of all the 
decree-holders. 

The defendant appealed to the High Court at Allah- 
abad, making all the plaintiffs parties to the appeal. 

■When the appeal came on for hearing Amar Singh, the 
third plaintiff, had been dead for about a year and his 
legal representatives had not been brought on the record. 

These facts were not brought to the notice of the court, 
and the appeal was allowed to proceed on the footing 
that he was before the court, and the appellate decree 
recites that he had been duly represented at the hearing, 
whereas in fact he had died and the authority to repre- 
sent him had determined. Their Lordships are not in 
a position to say how this regrettable omission came 
about, and will only observe generally that it cannot be 
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1928 too clearly understood that a practitioner who appears 
Wajid All for several respondents, one of whom dies before the 
hearing of the appeal, owes a clear duty to the court to 
PraAN bring to its notice, if he is aware of it, the fact that one 
of the respondents for whom he has entered appearance 
is dead and no longer represented by him. Had the 
court been apprised of the fact, as it should have been, 
the questions now before the Boai'd could have been de- 
cided at the hearing of the appeal and this subsequent 
litigation would have been unnecessary. 

As it was, the surviving respondents allowed the 
appeal to be heard without objection in the absence of 
■ the third plaintiff and his legal representatives, thus 
taking the chance of succeeding on the merits; and when 
they had failed and the decree of the lower court had 
.been reversed and the suit dismissed and the defendant 
had obtained formal restitution of possession in execu- 
tion of the appellate decree, they joined with the repre- 
sentatives of the deceased third plaintiff in putting in 
the application to the Subordinate Judge, which is the 
subject of this appeal to His Majesty in Council, object- 
ing that the whole appeal had abated by reason of the 
representatives of the third plaintiff not having been 
brought on the record within the time limited by law 
and that the appellate decree was a nullity and did not 
entitle the defendant to restoration of possession. They 
accordingly prayed that the order which the defendant 
had obtained without notice to them might be set aside 
and that they might be put in possession again. 

On this application the Subordinate Judge ruled' 
•that the three surviving plaintiffs had no locus standi,. 
as under the provisions of the Code of Civil Procedure 
the appeal had only abated as to the deceased plaintiff" 
and the survivors were bound by the appellate decree. 
As against the representatives of the deceased plaintiff 
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he held that by reason of the abatement the appellate ^ ' ^ 
decree was not binding on them and that they were en- 
titled to possession in execution of the decree of the first «. 
court, if the other plaintiffs acquiesced in the pre-emp- 
tion money, which was still in court, being paid to the 
defendant, which they did by their Counsel at the hear- 
ing of the appeal from this order as stated in the judge- 
ment of Mhkerji, J. In other words, he held that the 
defendant was not entitled to restoration of possession 
as against them if they were prepared to pre-empt him. 

The defendant and the surviving plaintiffs both pre- 
ferred appeals against this order and the defendant also 
applied to the High Court under order XLYII of the 
Code of Civil Procedure for a review of the appellate 
judgement, and an order that the abatement should be 
set aside and the appeal re-heard in the presence of the 
representatives of the deceased respondent. The court 
rejected the grounds for review put forward by the de- 
fendant and held that the allegation that there had been 
.a conspiracy to conceal the death of the third plaintiff 
from the appellant was not made out, and that he knew 
of the death and had been guilty of laches. They ac- 
cordingly refused to set aside the abatement and dis- 
missed the application for a review of judgement. 

Consequently, as regards the deceased plaintiff, the . 
abatement stands and cannot now be questioned. 

The appeals from the order of the Subordinate 
Judge subsequently came on for hearing when the two 
learned Judges differed, Mukerji, J., being of opinion 
that under the provisions of the Code of Civil Procedure 
the appeal had abated as regards the deceased third 
plaintiff and no further, and that by virtue of the abate- 
ment his representatives were entitled to a one-fourth 
share of the property; while Dalal, J., held that the 
whole appeal had abated and that the surviving plaint- 
iffs also were entitled to be restored to possession. In 
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consequence of this difference of opinion there was a re- 
ference under section 98, suh-section 2,- of the Code of 
Civil Procedure to another Bench, which held that the 
whole appeal had abated and that the appellate decree 
was incapable of execution. 

In accordance with this answer to the reference the 
defendant’s appeal. No. 202 of 1923, was dismissed, and 
the appeal of the surviving plaintiffs. No. 281 of 1923, 
was allowed, and they were restored to possession. 

The defendant then obtained leave to appeal to His 
Majesty in Council from the order of the High Court 
dismissing his appeal No. 202 of 1923. 

In dealing with the questions which arise in this 
appeal it is desirable in their Lordships’ opinion to refer 
in the first place to the scope and nature of the present 
suit. Where the custom of pre-emption obtains in a 
village every co-sharer has a right to pre-empt a stranger 
purchasing land in the village. When several co-shar- 
ers desire to exercise this right, and there are differences 
between them as to their shares or priorities, they may 
join as plaintiffs in a suit for pre-emption against the 
stranger-purchaser, and may obtain in that suit a deci- 
sion, not only as to their right to pre-empt, ■ but also as 
to then rival claims and a decree, as provided in order 
XX, rule 14 (2), of the Codf' of Civil Procedure, in ac- 
cordan(.e with which each pre-empting plaintiff will be 
entitled in default of the others to pre-empt alone. On 
the other hand, two or more co-sharers may simply sue 
the stranger-purchaser for pre-emption, as in the pre- 
sent case, without asking the court to adjudicate on their 
rival claims, and may obtain a decree Ibr possession on 
depositing the pre-emption money in court. In their 
Lordships’ opinion the effect of that decree is to estab- 
lish, as against the defendant, the right of each of the 
plaintiff co-sharers to pre-empt him and to entitle them 
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to possession on depositing the pre-emption money, leav- 
ing them to adjust their shares and priorities among 
themselves, these being matters in which the defendant 
has no concern so long as the pre-emption money is se- 
cured to him. 
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This being the nature of the suit and the effect of 
a decree for the plaintiffs, if the defendant files an ap- 
peal from such a decree ihaking all the plaintiffs res- 
pondents, and one of the respondents dies before the 
hearing of the appeal and the appeal abates as against 
him under the express provisions of order XXII, rule 
4 (3), of the Code of Civil Procedure, read with rule 11, 
because his legal representatives have not been brought 
on the record within the time limited by law, and the 
appeal is heard in the absence of the legal representa- 
tives of the deceased respondent, and the decree of the 
first court is reversed and the suit dismissed as against 
all the plaintifis, it is clear that the legal representatives 
of fhe deceased respondent against whom the appeal has 
abated cannot be bound by the appellate decree and are 
entitled to exercise the right of pre-emption which the 
decree of the first court established in his favour against 
the defendant, that is a right to pre-empt the whole. A 
stranger-purchaser cannot be required to submit to a 
partial pre-emption nor is he entitled to demand it; and 
their Lordships are therefore unaHe to accept the view^ 
of Mukbeji, J., in the High Court that in the circum- 
stances of this case the representatives of the deceased 
plaintiff only became entitled to pre-empt one-fourth of 
the suit property, leaving the defendant in possession of 
the remainder. They do not find any satisfactory 
grounds on which such a limited right can be based. 

These were substantially the grounds on which the 
Subordinate Judge ruled against the defendant, and their 
Lordships prefer this view to that taken by the majority 


II 

fi 



274 


1928 


Wajid Ah 
Ehan • 

V. 

PUEAN 
■ StNCtH. 


THE INDIAN LAW REPOHTS, [VOL: LI 

of the learned Judges in the High Court that in this suit 
the abatement against the deceased plaintiff made it im- 
possible to proceed effectively with the hearing of the 
appeal as against the surviving plaintiffs, and rendered 
the judgement and decree of the appellate court passed 
in the absence of the representatives of the deceased 
plaintiff a complete nullity so that the surviving 
plaintiffs were entitled to be restored to possession in 
accordance with the decree of the first court along with 
the representatives of the deceased plaintiff. With this 
view their Lordships are unable to agree. 

In their Lordships’ opinion the order of the Sub- 
ordinate Judge was right, and the decree of the High 
Court dated the 11th of July, 1924, ought to be set aside 
and in lieu thereof it ought to be declared that the re- 
presentatives of the third plaintiff— fourth and fifth res- 
pondents here— are entitled to re-delivery of possession, 
on condition that the money deposited in court should he 
made over to the appellant wdth the consent of all the 
other respondents within three months of the date of the 
order herein, otherwise the suit is to be dismissed; but 
that there ought to be no costs either in the High Court 
or of this appeal, and any costs paid under the decree 
ought to be returned. Their Lordships wall humbly ad- 
vise His Majesty accordingly. 

Solicitor for appellant : H. S. L. Polak. 

Solicitors for respondents : Barrow, Rogers and 
Nevill. 
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REVISIONAL CRIMINAL. 


Before Mr. Justice Ashworth and Mr. Justice King. 

^ 1928 

EMPEEOE V. KUMEEA and others."^ Decemb^, 

18. 

Criminal Procedure Code, sections 110 and 117(4) — Security 
for good behaviour — Evidence — Admissibility — General 

repute — '‘Bad character' ' — Hearsay evidence — Evidence 
that accused was suspected of certain thefts — Evidence 
that accused was previously hound over to he of good 
behaviour. 

In a case under section 110 of the Code of Criminal Pro- 
cedure a witness should not be allowed to state merely that 
an accused person is a “bad character”, as that expression is- 
too vague; but where he immediately follows this up by say-.^ 
ing that the person habitually commits theft, there is nb.l 
ambiguity about -his meaning and his deposition is relevant 
and admissible as evidence of general repute. 

Evidence of general repute must necessarily consist 
largely of ‘"hearsay” evidence. The reputation of a person 
means what is generally said or believed about his character. 

A witness may depose “I believe the accused to be a habi- 
tual thief , and that is what persons of the neighbourhood 
generally say about him”. Such evidence is admissible as 
evidence of general repute. 

" The evidence of a witness who says that he himself sus- 
pected the accused person of having committed a certain 
offence is admissible; evidence that the accused person has 
been so suspected by persons other than the witness, although 
it may be inadmissible for proving general repute, would 
nevertheless be admissible as showing one of the grounds for 
the witness’s opinion. 

The fact that a person has on a previous occasion been 
bound over under Section 110 ma};^ be stated and proved as one 
of the grounds on which the witnesses to general repute be- 
lieve the accused to be a habitual offender. 

*CriininaI Revision No. 765 of 1928, by the Local Govemment, froin an 
order of Mohammad Ali Atisat, Additional Sessions Jndge of Aligarh, dated 
the “ 16th of duly, 1928. • 
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19^8 Emperor v. liurwa (1), explained. Raham Ali v. King- 

Bmpkrob~ Emperor (2) and Raj Naram Pandey v. Emperor (3), referred 

Eumbra. ^ 

. The facts of the case are fully set forth in the judge- 

ment of King, J. 

The Government Advocate (Pandit Uma Shanhar 
Bajpai), for the Cro'wn. 

Maulvi Muhammad Ahdul Aziz, for the opposite- 
parties. 

King, J. : — This is an application by the Local 
Government against an order made by the learned Addi- 
♦ tional Sessions Judge of Aligarh, setting aside an order 

made by a Magistrate of the first class recjuiiing four 
persons to give security for good behaviour in conse- 
quence of proceedings under section 110, Code of Crimi- 
nal Procedure. 

Twenty witnesses were produced for the prosecu- 
tion, including both Hindus and Muhammadans, wha 
are respectable zamindars and mahajans. The evidence 
for the prosecution was to the effect that the accused are- 
habitual thieves and burglars and that they belong to 
one gang and commit thefts together and that the people 
of Jalali, where they reside, are constantly complain- 
ing about their committing thefts. The Magistrate 
came to the following conclusion; — “I have considered 
and weighed the evidence on both sides carefully and I 
am perfectly satisfied with the prosecution evidence that 
all the accused belong to one and the same gang and 
habitually commit theft and burglary and that the whole 
town of Jalali and the people in the neighbourhood are 
tired of them and live in terror of them.” He accord- 
ingly ordered them to furnish security for good behavi- 
our and they appealed. 

(n (1928) 26 A. Tj. J., 519. (2) fl913) 11 A. L. J., 461, 

(8) (1927) 25 A. L. J., 893. 
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A^OL. LI.] 


The Additional Sessions Judge, in his appellate 

order, referred to a decision of a Division Bench of this emperor 
C ourt in the case of EmpeTOT v. KuTwa (1) and found j^^meba. 
that, in accordance Avith that ruling, nearly all the evi- 
dence produced for the prosecution Avas inadmissible. ^ 

It AAdll be conA^enient to consider the evidence of one 
Avitness in detail and to note hov^ that evidence has been 
dealt Avith by the court beloAV. I take the evidence of the 
first Avitness, Musahib Khan of Jalali, as set forth in the 
Magistrate’s memorandum of evidence: — “I pay about 
Ks. 1,000 as rent. I know the accused present in court. 

They live in my village. Their character is bad. They 
habitually commit theft. They belong to ond and the 
same gang and commit theft together. Their general 
repute is bad. People say that they are thieves. 

Kishori, Parma, Thakuri Earn, Musi Baza, Aziz-uL- 
Hasan, Mehdi Hasan and others had told me so. Ten 
months ago a theft Avas committed from my house and 
property worth Es. 1,400 was stolen away. I had sus- 
pected the accused.” (According to the Judge, who 
probably referred to the vernacular record, the last sen- 
tence should be read ‘T had suspected &l\ the hachnashes 
in the Aullage and also the accused peisons ). There 
Avas no cross-examination of this AAUtness, although 
other witnesses were cross-examined. 

The Additional Sessions Judge, after setting forth 
the substance of the above evidence, proceeds as 
follows: — “I haAn given the eAudence of this witness in ^ 
full in order to show that it is all hearsay anci the only 
tenable point in his evidence is that a burglary took 
place in his house ten months ago and he suspected all 
the hadmasJies of the village.. The learned Judges 

pointed out in the above ruling that a witness should not 
(1) (1928) 26 A. L. .T., 619. 
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1928 ije allowed to state that the accused is a bad character 

Empkrob or has the reputatioD of being a had character, but in 
kuw.a. this deposition it will be seen that the witness is allow- 
ed to say that the accused’s character is not good. I 
King J think that his evidence conies wdthin the defini- 

tion of general repute.” 

It appears, therefore, that the court below has swept 
away the whole of this witness’s evidence, in so far as 
it implicates the accused, on the ground that it is in- 
admissible. 


King, J, 


I think that the Additional Sessions Judge has mis- 
understood and misinterpreted the ruling cited . He takes 
exception to the witness’s statement that the 
•character of the persons concerned is bad. It is true 
that in the ruling the learned Judges remarked ; — ‘‘A 
witness should be allowed to depose, if he can in fact 
give that evidence, that the accused has a general repu- 
tation as a habitual thief (or robber, etc., as the case 
may be) but he should not be allowed to state that the 
accused is a bad character or has the reputation of being 
a bad character.” I understand this to mean tS.at a 
witness should not be allowed to state merely that the 
accused is a “bad character”, simply because that ex- 
pression is too vague. The expression “bad character” 
(badmash) is undoubtedly vague and susceptible of many 
different meanings. It may mean that the person con- 
cerned is a drunkard or a gambler or an adulterer. When 
the prosecution sets out to prove that the accused is a 
habitual thief and burglar, as in the present case, it 
is obviously insufficient to prove merely that he is a 
“bad character”, as that expression may not mean that 
he is a thief or burglar. I quite agree that a witness 
should not be allowed to state merely that an accused 
person is a “bad character” if he does not explain more 
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precisely what he means by that expression. But when 
a witness starts by saying that a person is a “bad 
character” and immediately follows this up by saying 
that the person habitually commits theft (as in the pre- 
sent case), then there is no ambiguity about his mean- 
ing, and in my opinion his deposition is relevant and 
admissible as evidence of general repute. The court be- 
low seems to treat the statement in the ruling, that a 
witness should not be allow^ed to state that the accused 
is a bad character or has the reputation of being a bad 
character, as meaning that a witness ‘should not be al- 
lowed to state anything tending to show that the accused 
is a bad character, for example that the accused is a 
habitual thief, which is the fact in issue. I do not for 
a moment believe that the learned Judges of this Court 
meant anything of this kind. Such a view would obvi- 
ously reduce proceedings under section 110 to a mere 
absurdity. I hold that the court below was wrong in 
rejecting the statement .“they habitually commit theft” 
as inadmissible. 

The witness also deposed that he suspected the ac- 
cused *of having committed the burglary in his own 
house. The court, below^ has also treated this evidence 
as inadmissible. Here, again, I think the Additional 
Sessions Judge has misunderstood the ruling. Part of 
the head-note runs as follows : — “In a case under sec- 
tion 112 of the Code of Criminal Procedure evidence 
cannot be led under section 110 that an accused person 
has been suspected of committing such and such 
offencesK” This does not mean, in my opinion, that a 
witness cannot be permitted to say that he himself sus- 
pected an accused person of having committed a certain 
offence. Such evidence would in no sense of the word 
be hearsay evidence and would clearly be admissible an 
forming one of the grounds for his belief that the accused 
is a habitual offender. The ruling, as I understand it. 
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King, J, 


ms goes no further than to lay down that evidence cannot be 
Empebob given that an accused person Ms been suspected hy per- 

other than the witness of having committed a cer- 
tain offence. The ruling is no authority for the pro- 
position that a witness cannot be allowed to state that 
£mg, j. personally suspected the accused of having commit- 
ted a certain offence, and I hold that the learned Addi- . 
tional Sessions Judge was wrong in rejecting such evi- 
dence as inadmissible. 

There is one passage in the ruling cited, — ‘ ‘but evi- 
dence of general repute is evidence of a definite fact and 
is in no sense hearsay evidence” — ^which suggests that 
hearsay evidence is inadmissible for proving general re- 
pute. I doubt whether this is what the learned Judges 
really meant, but the court below seems to have inter- 
preted their ruling in this sense, as it rejected the evi- 
dence, that people say that the accused are thieves and 
certain specified persons have told the witness so, as be- 
ing ‘‘all hearsay”. I think the learned .Additional 
Judge was wrong, and, if he has correctly interpreted 
the ruling, then I must respectfully express my dissent. 
Section 117 (4) expressly lays down that the fact that 
a person is a habitual offender may be proved by evi- 
dence of general repute or otherwise. I venture to think 
that evidence of general repute must necessarily consist 
largely of ‘‘hearsay” evidence. The reputation of a per- 
son means what is generally said or believed about his 
character. A witness may depose ‘ ‘I believe the accused 
to be a habitual thief, and that is what persons of the 
neighbourhood generally say about him.” Such evi- 
dence is admissible as evidence of general repute. So 
far as the witness gives his personal opinion, the evi- 
dence is not hearsay. So far as the witness gives the 
opinion or the statements of other persons, his evidence 
must, in a sense, be “hearsay”. A witness can only 
know the opinion of other persons by hearing them say 
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what they think. For this rgason I think evidence of 

general repute necessarily consists largely of “hearsay” Emperob 
evidence, i.e. of statements of what persons other than efmeba. 
the witness say or believe about the character of the 
accused. When a witness deposes that an accused per- j 

son is generally reputed to be a habitual thief, lie may 
be examined and cross-examined as to his means of 
knowledge. He may be asked who told him that the 
accused was a thief. In the pre.sent case the witness 
mentioned the names of six persons who gave him this 
information and I would hold that this evidence is ad- 
missible as evidence of general repute, although, it is 
undoubtedly “hearsay” evidence of the alleged fact that 
the accused are habitual thieves. 

In my opinion there is nothing in the deposition of 
this witness w^hich could be ruled out as inadmissible in 
•evidence and the Judge -was wrong in rejecting it. The 
value to be attached to the evidence is, of course, a matter 
for the court to determine, but the court below has re- 
jected the evidence not because he discredits the wit- 
nesses but beeau.se he holds that the statements made 
by them are not admissible in evidence. 

It is unnecessary to consider the evidence of all 
the other witnesses in detail. Their evidence is much 
to the same effect and the Additional Sessions Judge has 
accordingly rejected it on the ground of its inadmissi- 
bility. 

There is one further point worth considering. Evi- 
dence was led to show that the accused persons were 
suspected of certain specified thefts or burglaries. In 
some cases the persons who suspected the accused have 
themselves given evidence to this effect and I think the 
court below was clearly wrong in rejecting such evi- 
■dence as inadmissible. It is open to question, however, 
whether evidence that the accused has been suspected 
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by persons other than the witness is inadmissible for all 
purposes in an inc[uiry under section 117 . It has no 
doubt been held in several cases, as for instance, Rdhan 
All V. King-Emperor (1) and Raj Narain Pandey v. 
Emperor (2) , that evidence of cases in which the accused 
is suspected is not evidence of general repute within 
the rheaning of section 117 of the Code of Criminal Pro- 
cedure. I am not prepared to challenge this proposition, _ 
but it does not necessarily follow that such evidence is 
not admissible for other purposes. When a witness 
gives evidence of general repute he is undoubtedly en- 
titled to give his personal opinion of the person con- 
cerned. As his opinion is undoubtedly relevant, then 
the grounds of his opinion must also be relevant, under 
section 51 of the Evidence Act. A witness may say; 
“I believe the accused to be a habitual thief. The 
grounds for my opinion are, firstly, that he has no hon- 
est means of livelihood; secondly, that he associates with 
persons convicted of theft or burglary; thirdly, that he 
is frequently absent from his house at night for reasons 
which he refuses to disclose; and fourthly, because A, B, 

G and D have severally and on different occasions told 
me that they suspected him of having stolen their pro- 
perty.” The last statement is inadmissible for prov- 
ing that the accused committed the alleged thefts, and 
it may be inadmissible for proving general repute, but 
I think it would nevertheless be admissible as showing 
one of the grounds for the witness’s opinion. The value 
to be attached to such evidence is another matter. 

Aaother question arises, whether the fact that a 
man has been previously bound over to be of good be- 
haviour as a habitual offender can be proved against him 
in proceedings under section 110. In the present case 
one of the persons with whom we are concerned in this 
application was convicted of burglary. Such conviction 

(1) (1913) U A. L. J., 461. ' (2i (1927) 25 A. L. J.. 393. 
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can unquestionably be proved as tending to show that 
he is a burglar. The other three persons have not 
been convicted of any specific offence, but they Iiave Kcmbra. 
all been previously bound over under section 110. There 
are certain remarks in the ruling in Emperor v. Kurvoa j 
(1) which suggest that an order passed under section 118 
cannot be proved against a person proceeded against 
under section 110 as evidence of his being a habitual 
otfender, on the ground that such an order is not a “con- 
viction”. Explanation 2 of section 54 of the Evidence 
Act only speaks of a previous conviction as being rele- 
vant as evidence of bad character. The previous order 
under section 118 is not admissible under the Explana- 
tion mentToned, because it undoubtedly is not techni- 
cally a “conviction”, but I am clearty of opinion that 
it can be proved and is admissible on other grounds. 

The mere fact that a person has been bound over as a 
habitual offender certainly tends to injure his reputation. 

It makes people inclined to believe that he is a habitu- 
al, offender, whether he is so or not. Hence the fact 
that a person has been bound over previously under sec- 
tion 110 may be stated and proved as one of the grounds 
on which the witnesses to general repute believe the ac- 
cused to be a habitual offender. Then again, if a court 
has once held th^t a person is a habitual thief there is 
some presumption that he was a habitual thief at the 
time that the order w^as passed. This renders -it more 
probable that the accused remains a habitual thief even 
after an interval of some years, since habits are not 
easily discarded. The value ‘to be attached to the proof 
of a previous order under section 110 is, of course, a 
question for the court to consider, but I cannot see that 
evidence of the previous order could be held inadmissi- 


ble. 

, (1) (1928) 26 A. L. J., 519. 

22ad. 



fl 




'i 




EmPF.R03 
• V. 

Er^i'iRA. 


King, J. 






264 THE INDIAN LAW REPORTS, [vOL. Ll. 

Tlie court below has remarked that if the accused 
aie such notorious thieves then the police must be quite 
incompetent because they did not succeed in catching 
them red-handed. The failure of the police to catch the 
accused red-handed may reflect upon their competence, 
but I cannot see that it is any reason for refusing to bind 
over the accused to be of good behaviour, if it' is proved 
that they are habitual thieves and burglars. Security 
for good behaviour is required in the interests of the 
public, who are not the less entitled to protection if the 
police are incompetent. 

In the present case I think the evidence upon the 
record is ample to prove that the accused are habitual 
thieves and burglars and the Magistrate was justifle4 in 
passing his order. Even the court below has not set 
aside the order upon its merits, but owing to an error of 
law in holding that practically all the evidence for the 
prosecution was inadmissible. 

I would accordingly accept the application, set aside 
the order of the Additional Sessions Judge and restore 
the order of the Magistrate. 

Ashworth, J. I concur. The provision of sec- 
tion 117 (4) of the Code of Criminal Procedure that the 
fact that a person is an habitual offender (i.e. an habi- 
tual doer of certain criminal acts) may be proved, by 
evidence of “general repute or otherwise” appears to 
me to render the Evidence Act inapplicable to the pro- 
ceedings under section 110 of the Criminal Procedure 
Code. Any evidence which supports or explains the 
fact that a person has acquired a certain reputation ap- 
pears to me to be admissible. A court is not bound to 
bind over a person because he has a certain reputation 
but is bound further to consider whether he deserves such 
a reputation. I deprecate reference to general observa- 
tions as to the evidence admissible in cases under sec- 
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tion 110, because such observations should only be con- 

strued -with reference to the particular facts of each case. Empebob 
T he Evidence Act .offers little or no assistance for the KvxIv.a. 
hearing of such eases, which depend on a common-sense 
view of the evidence. It may generally be stated that j 

any evidence which enables a court to come to a deci- 
sion that a person is or is not an habitual offender is 
admissible. 

By the Court : — We accept the application, set 
aside the order of the Additional Sessions Judge and res- 
tore the order of the Magistrate. 

APPELLATE CIVIL. 

Before Mr. Justice Kendall hnd Mr. Justice Niamaf-uUah. 

BASDEO NAKAIN (Pl.«ntiff) u. MUHAMMAD YUSUF 

AND OTHERS (DEPENDANTS).* ' 

Joint Hindu family — Alienation by manager — Permanent lease 
of agricultural lands — Suit by minor brother for avoid- 
ance and possession — Benefit to the estate — Extent of 
relief against agricultural lessees — .4cf. (Local) No. Ill of 
1926 (.igra Tenancy Act), section 4o. 

The manager (elder brother) of a joint Hindu family grant- 
ed a permanent lease of agricultural lands, being joint family 
property, to tenants at a favourable rate of rent, having taken 
from them a certain sum as nazrana. A minor brother sued 
for avoidance of the lease and for possession. 

Held (1) that a permanent lease was an “alienation” of 
the property; 

c2) that the validity of the alienation was to be 
judged not from whether it was a good busi- 
ness transaction but from whether the perma- 
nent lease or the cash nazrana was for the 
benefit of the family; 

~«Second AppfBl No. mS of 192.5, from a detree of D. C. Hnnfer, 

Distriet Judge of Allababad. dated the Uth of September, 1925, re- 
verBing a decree of Vishun Ram Mehta, Subordinate Judge of__ Allahabad, 

dated tlie 26th of May, 1924* 
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u. 
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ni that the alienation being held to be inyahd the 
relief obtainable by the plaintiff was not that 
. of possession by ejectment of the lessees, who 
were not trespassers but had become agricul- 

r^al tenants , hut that of 

fixed under section 45 of the Agra Lena cy 

Act, 1926. 

'XZti ® 

cund V. Eaj Ban, (4), ,, 

The facte of fte case sufficiently appear tioio 

the judgement of the Court. 

■ Dr Kaihs Wl Katju, for the appellant. 

- Maulvi labal ihmnd, te the 

■ Kkhbai. and ^ 

appeal an*8 from a deefaration that a perpetual 

joint Hindu famD> granted by one of his 

lease void as against the plaintffl, 

andpraying^tobe pi p 

trial court "^tne« toi'Y “ '* 

was not executed for the oeu 

TOs not *“ eUate court has reversed this 

Sng on ® gro»i« 

— Lte are that 

- riousfy been leasrf and at any ti y 

rental of Bs. 125 a year^ ^ ,,,,, it.,,, 

tho-ugii no mention a nazrana 

that the lessees gave the lessors nazrana that 

of Es. 1,200. 

(1) (1917) I. L. R.. 40 Mad.. • L] (ioo6) 3 A. L. J „ £>1 • 
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tfie lower appellate court has found that the lease was an j 

'“excellent business transaction distinctly favourable to | 

the family.” The issue before the learned Judge, how- u. 
ever, w-as not whether the transaction was a good one ‘ | 

from a business point of view, but whether the lease was 
executed for the benefit of the family. 

It has been argued for the respondents that the lease 
was only an agricultural lease, and was not an alienation 
and it is true that there is a clause in the lease by which 
the lessees become liable to ejectment if they should fall 
into arrears with their rent beyond a- certain period, and 
if they are ejected on this ground they lose the nazraria. 

I We do not believe, however, that this permanent lease 

I can be regarded in any other light than as an alienation, 
to support which it was necessary to prove legal neces- 
sity or the benefit of the joint family estate. It goes 
further in the way of alienating the property than a 
usufructuary mortgage would have done, for the property 
is removed entirely from the control of the faiHily, pro- 
vided that the lessees pay the favourable rate of rent to 
which they have bound themselves. In the case of a 
usufructuary mortgage the mortgagor still retains the 
initiative and can recover the property by payment of 
the mortgage debt. No such initiative is left to the 
lessor under this lease. It is not denied before us that 
nsufructuary mortg^es have alw^ays been held by the 
courts to amount to alienations of property, and we should 
for this reason have held this lease to be an alienation. 

If any authority for such a conclusion were needed it 
would be supplied by the case of Palaniappa Chetty v. 

Sreemath Daimsikamony Pandam Sannadhi (1) in 
which it was held by their Lordships of the Judicial 
Committee that a permanent lease by a shehait of land 
dedicated to the worship of an idol, of which he was the 
trustee, was invalid on the ground that he was not 
(1) (»17) I- L. B-. *0 Mad.. 709 
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constrained to make tire lease by any necessity or by the 
basdeo consideration of any benefit accruing to the estate from 


it. 

Muhammad 



Judged by the Standard laid down by the recent 
Full Bench decision in Jagat Namin v- Mathura Das (1), 
we are of opinion that the permanent lease in the pre- 
sent suit cannot be upheld. There is nothing to show 
■that it was for the benefit of the family that it should be 
deprived of the chance of deriving benefit in the future 
from an enhanced rent. There is in fact nothing to 
show that ready money was wanted at all, or that the 
manager did not intend to spend the amount of the 
nazrana on his own pleasures. In the. Full Bench case 
to which we have referred above a small portion of the 
ioint family property had been , sold, for a very goo ' 

- price, because it uvis difficult and expensive to manage 
and the object of selling it was stated to be that other 
land might be bought in. a more convenient position, and 
the Bench held that this was a transaction which was. 
for the benefit of the familyestate. In the present case 
there is not shown to have been either any advantage in 
. giving a permanent lease of the land or in realizing 
ready money. We have no doubt, therefore, that the 
decision of the learned District Judge on this point must 
be ■ reversed and that of the trial court restored. 

A further (juestioii that has aiisen heie is thi..- 
The plaintiff prayed for possession of the leased property, 
and the trial court ■granted this prayer. It has been 
strenuously argued 6ii behalf of the appellant that this 
part of the decree 6f the trial court should also be affirm- 
ed. In the case of Paldniappa Ghetty v. Sreemath 
Daivasikamony Pdndard Sannadhi (2) immediate 

possession w^as given to: the plaintiff. It was not, how- 
ever, agricultural land tha,t was there in dispute. Other 

(D (1928) I. L. R.. 50 All.. 969. (2) (1917) I. L. E., ■40 Mad., 709. 
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cases that have been relied on by the appellant are those 

of Abdul Rahman v. Stikhdayal Singh (1) and Ram 
Ghand v. Raj Hans (2). In the first of these cases th? * v. 
property belonged to a ward and a sale-deed was executed 
on his behalf without the sanction of the court. In the 
second case a usufructuary' mortgagee had granted a lease 
for a period which extended beyond the period of tlie 
possession of the mortgagee. It was held that the vendee 
in the first case and the lessee in the second could be 
dispossessed by the owners. In these cases, however, 
the transferor was not legally vested with the right to 
transfer the property at all, and in the second case there 
w'as no relationship of landholder and tenant between 
the plaintiff and the mortgagee’s lessee. In the present 
case it must be conceded that the manager had the power 
to grant leases to tenants in the ordinary' course of ^ 
management of the zamindari property, and there would 
have been nothing to prevent his granting an ordinary 
lease to the present lessees- It was only by granting a 
permanent lease that he exceeded his. power. It has 
been suggested that the whole of the lease becomes null 
and void and the lessees under it, therefore, become tres- 
passers. We have to consider, however, that the mana- 
ger admitted these lessees to the occupation of the land 
as long ago as 1922, and that the lessees have pre- 
sumably been in possession since and have been paying 
rent regularly. We have also to consider that the 
manager had legal authority to admit them to the occu- 
pation of the land. In these circumstances it seems 
to us that it w'ould be altogether wrong to regard them 
as trespassers merely because the manager exceeded his 
power in executing a permanent lease. Under section 
45 of the Agra Tenancy Act of 1926 “whenever an.v 
person has been admitted to the occupation of land, or 
permitted to retain possession of land, by anymne having 

(1) UvlOS) 2 A. L. J., *507. (2) (1906) 3 A. L. .T.. 617. ■ 
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a right to admit or permit him with the intention that 
~~BASVS0 contract of tenancy should thereby be effected, but 
without any rent being fixed, either be or the person so 
admitting or permitting him may at any time during 
the period of bis occupation or within three years after 
the expiry of such period sue to have rent fixed thereon. 

It appears to us that' the position of the lessees is analo- 
c^ous to that of persons who have been admitted to the 
occupation of the land in this way. It is true that when 
they were admitted to the land it was not intended that 
the contract of tenancy should be effected by the mere 
admission, but by a written contract whilch has been 
held to be invalid. But it was intended that a contract 
of tenancy should be effected, and we think that it would 
be doing violence to the meaning of the words if in 
these circumstances we were to regard the lessees as tres- 
* passers and to eject them from an agricultural holding. 
There can be no doubt that the relationship of landlord 
and tenant has been established between them. 

, The result is that we allow the appeal in part and 
. give the plaintiff appellant a declaration that the per- 
' manent lease is null and void and ineffectual as -against 
■ him, but we dismiss the suit in regard' to the prayer 
for possession. It will be for the parties to settle their 
rights and liabilities as to rent in the revenue court. 
As regards the nazrana it is not clear from the findings 
of the courts below whether the amount has been repaid 
• to the lessees, but if not they will be able to recover it 
in a regular suit. The plaintiff appellant will receive 
half his costs throughout from the respondents. 

Decree modified. 
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Before Mr. Justice Kendall and Mr.' Justice Niamat-ullah. 

SECEETAEY OF STATE FOE INDIA IN COUNCIL igag 
(Defend.axt) V. .\LL.\DIN (Plaintiff'.* — 

Jttly, 10. 

Act No, VIII of 1873 (Northem India Canal and Drainage 
Act), sections 8, 10 and 67 — Jurisdiefion — Snit for dam- 
ages — Potcers and duties of Canal Department — Riparian 
oicner — Flooding, of adjoining lands — Negligence. 

A canal constructed by Government about 1860 had to 
cross the bed of a hill stream. A super-bridge with embank- 
ments was constructed for passing the water of the stream 
above the canal and thence flowing it on in a certain direction, 
and embankments were also constriicted at the place 
where the . stream left the superbridge, the embank- 
ments preventing the water overflowing and flooding 

the adjoining lands. The accumulation of silt used to 

be removed by Government from time to time, up to the year 

1917, when the practice was discontinued, and the conse- 
quent accumulation of silt caused the water of the streanx to 
overflow, its banks in 1922, flooding and injuring the lands 
in the neighbourhood, of which the plaintiffs were the agricul- 
tural tenants. They brought a suit against the Government 
for damages and for an injunction. 

Held, (1) the cflvil court had jurisdiction to try the suit, 
and there was nothing in the Northern India Canal and 
Drainage Act against such Jurisdiction. 

(2) The Canal Department had pow’er to concentrate 
the waters of the stream and to carry them over the canal 
by the super-bridge; they had also the powder, if they so chose, 
to remove the silt and maintain the height of the banks and 
thereby to prevent flooding of the neighbouring lands and 
injuring the rights of the occupiers thereof. They failed to 
exercise this power when they discontinued their •practice of * 
removing the silt, and the discontinuance was not warranted 
by any authority derived from any legislative enactment and 
amounted to negligence, and they were liable for the damages 
resulting therefrom. 

(3) The fact that the plaintiffs became the tenants of 
the lands after the discontinuance did not disentitle them to 

* Second Appeal No. 2058 of 1925, from a decree of Shank^ Lai, 

Additional Subordinate Judge of Sabaranpnr, dated the 22nd of April, 1925, 
confirming a decree of Sheo Narain, Mimsif of Saharanpwr, dated the aOfh 
of Inly, 1924. 
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the damages, as the duty. of the canal department regarding 
the removal of silt was a pre-existing one. 

' Sankaramdicela Pillai v. Secretary 0 / State for India in 
Council (1), Geddis v. Proprietors of the Bann Reservoir (2), 
and Bligh v. Rathangan River Drainage Board (3), followed. 
P-rnrhnell v The Mayor and Corporation of Thetmd (i) and 
Lagm Navigation Co. v. Lambeg Bleaching etc. Co, (5). 
distinguished. 

The facts of the case are fully set forth in the 
judgement. 

The Government Advocate (Pandit Uma Shankar 
Bajpai), for the appellant. 

Bahu B. G. Ghatak, iox the respondent. 

Kendall and Niamat-dllah, JJ. : This and the 
connected appeals arise out of six suits brought by plain- 
tiffs, who were noh-occupancy tenants in the district 0 
Sahaianpur, for damages against the defendant, the 
Secretary of State for India in Council, and for in]unc- 
tion. The suits have been decreed by the courts below 
for varying amounts of damages, but the relief of in- 
innction has been disallowed. The defendant preferred 
these second appeals. The plaintiffs have acquiesced 
in that part of the decree which dismissed their claim to- 

injunction. . _ _ . 

The circumstances which led to the institution of 
the aforesaid suits are these;— The Gangetic canal was 
made by Government in 1860 or thereabouts. At. a 
certain point near Saharanpur it crossed the bed of a 
torrent of rain w’ater, called Eao Pathri, descending rom 
the mountainous regions in the vicinity. To prevent 
j;he stream and the canal intersecting each other and the 
resulting- damage to the eanal wmrks, a super-bridge was 
constructed to let the stream pass across the canal and 
(D (1900 I. L. E.. 28 Mad., 72. (2) (1878) L. E., 8 A._C., ^80. 

(3) (1898) 2 Ir. E,, 205. (4) (1869) L. E., 4 -. 

• f5) (1927) A. C., 226. ■ 
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tbenee to flow on in a certain direction. To achieve ^ 

this end the stream had to be diverted from it.s bed at a 
point further np, at some distance from its junction with I-vdi* is 
the canal. This was necessary, apparently because the 
place where the canal intersected tlie old bed of the 
stream was deltaic, and the passage of water over the 
super-bridge at that place would have been ditficult to 
control. Across the canal where tlie stream left the 
super-bridge, as on the super-bridge itself, embank- 
ments were constructed on either side to prevent the 
overflow of water and to avoid the submergence of 
neighbouring lands. For this device to be successful 
the silt, which would in course of time raise the level 
of the l>ed of the stream, especially along the super- 
bridge, reducing the height of emliankments from such 
bed, should be periodically removed. It was alleged 
by the plaintiffs respondents that this device was meant 
to protect the neighbouring lands against possible over- 
flow of water, but it was maintained on behalf of the 
defendant^that it was for their own purposes that the 
embankments had been erected and silt was removed 
from time to time. But whether the main object was 
one or the other, it is not disputed that as long as the 
arrangement referred to lasted, the lands in the neigh- 
bourhood were not overflowed. It is not material whe- 
ther the resultant protection was only incidental, or 
whether it was the primary object of the construction of 
the embankments and of the periodical removal of the 
silt. It has been found as a fact that silt used to be 
removed by the Canal Department whenever it was found 
necessary to do so up to the year 1917, when the practice 
w^as discontinued, and in the course of a few years the 
deposit of silt was so great that the water of the stream 
o^’erflowed its bank and passed on the plaintiffs’ lands 
whicli were on a lower level, causing injury to their 
crops in 1922. The suits in question were brought by 
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tenants who were adversely affected by the overflow of 

Sbobbtabi -^ater, for damages against the Secretary, of State, on 
State FOE _ ,, _ .X,„x -i r^nm-nlained of was the 


’iSSTthe allegation that the injury oomplamed of was the 
coTJscii. ,jjj- 0 (;t consequence of the failure of the Canal Department ^ 
aolamn. go control the stream by removal of silt deposit as^ to 
allow the stream to flow in its channel instead of cutting, 
through the plaintiffs’ lands. 

The defendant’s appeals have been pressed on three 
. grounds, nainely ( 1 ) that the eivil court has no jurisdic- 
tion to award the compensation claimed; ( 2 ) that the 
defendant appellant was not responsible to remove the 
silt or to take any other step to prevent the passaTge uf 
water on to the plaintiffs’ lands in the ordinary course of 
nature, and that the loss, if any, suffered by the plam- , 
tiffs, is the outcome of vis -mapr; and (3) that the 
plaintiffs tenants having obtained ordinary tenancy leases 
in respect of the lands damaged, after 1917, with, their 
eyes open, cannot claim damages for what they could 

have easily anticipated. _ , 

As regards the question of jurisdiction, certain pro- 
visions of the Canal and Drainage Act (Vlll oi 1873) 
are relied on as- ousting the jurisdiction of the civil court. 

[The judgement then considered the provisions of 
sections 8 ; 10 and 67 of the Act and continued thus :— ] 

The plea as to jurisdiction has no force and was 

rightly ignored by the courts below. 

The next question of importance is wvhether the de- 
fendant is liable to compensate the plaintiffs for toss 
suffered by the latter in consequence of the water of Bao 
Pathri flowing on to the plaintiffs’ lands which lie to 
the right of the stream below the super-bridge. ^ Ihe 
present situation is thus described by the court of first 
instance which inspected the locality T inspected the 
locality and the position has now become thus, that 
even the slightest flow causes the water to flow towards 









VOL. LI.] 


ALLAH.\BAD SERIES. 


295 


the plaintiffs’ lands?. The water cannot at all go towards 19.23 

and along its' former channel. The loss to the plain- v; 

tiffs cannot be said to be due to any abnormal flow.” op 'statb fok 

I.VDIA IN 

It appears that the matter had attracted the atten- 
tion of the Canal authorities some time in 1884 and the Alladis. 
•expert advice then given was against the tnanner in 
which it was proposed to control the stream, and appre- 
hensions were then entertained that the neigh touring 
lands wvre exposed to the risk of being flooded owing to 
the anticipated deposit of silt. To obtain permanent secu- 
rity an alternative scheme was suggested by more than 
one Engineer, which was, however, not adopted, appar- 
ently on the score of economy. The periodical removal of 
silt prevented untow''ard results happening in that neigh- 
bourhood till 1917, when the Canal authorities seem to 
have taken a different view of their responsibilities, and 
the practice of removing silt, which entailed expense 
and which was unneces.>arj’ for their own purposes, was 
discontinued. A few years later matters were brought 
to a head, when in 1922 the plaintiffs’ crops were damag- 
ed by the flow’ of w’ater from the stream below* the canal 
crossing. 

It is argued for the appellant that .m the facts as 
stated no action for damages is maintain.; ’-le against 
what is said to be an act of State. Eeliance is placed on 
Halsbury’s Laws of England, Vol. 1., p. 14, paragraph 
-16, where the following rule has been deduced from 
English cases : — ‘‘ There are also a number of cases in 
which the legislature in authorizing the construction and 
carrying on of works (especially wmrks of public utility) 
necessarily interferes with the existing rights of indivi- 
duals. Where an Act of Parliament authorizes the use 
or the doing of a particular thing, and the thing is used 
or done for the authorized purpose, any damage result- 
ing therefrom and not due to negligence or unreasonable 
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In the first place there is no Act of the legislature 
specifically relating to the stream Eao Pathri and ensur- 
ing immunity from consequences of the omission com- 
plined of in these cases. On the contrary, the Indian . 
Statute Book abounds in provisions for compensation 
for injury to private property resulting from the execu- 
tion of works of public utility. In the second place it can- 
not be held that the damage resulting from the inaction 
of the Canal Department was not due to “unreasonable 
conduct or negligence”. The abandonment of the prac- 
tice of removing silt from time to time, which continued 
for nearly half a century, Avith no other precaution being 
substituted therefor, cannot be described otherwise than 
as “unreasonable,” especially in view of the note of 
warning that had been sounded by certain experts alluded 
to before. The rule has been elaborately stated ^ by 
SiJBRAHMANiA Ayyar, J., in Sankaravadivelu PilM v. 

Secretary of State for India in Council (1), where ho 
observes “ The law with reference to liability of such 
persons was considered in Canadian Pacific Railway v. 
Parke (2), where the leading authorities on the point 
were referred to and explained by Lord Watson, who 
delivered the opinion of the Judicial Committee. The 
cardinal rules deducible from them may be formulated 

thus; — . . 

(i) Wherever, according to the sound construchon 
of a statute, the legislature has authorized 
a person to make a particular use of pro- 
perty and the authority given is in the 
strict sense of the law permissive merely 
and not imperative, the legislature must 
be held to have intended that the use sane- 

. <1) (1904) I. n. IL, 26 Mad., 72(78,1. (2b(1899) A. 0., 535. 
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tioned is not to be in prejudice of the 

common law rights of others. 


common law rights of others. b^x•R!^^^E^ 

^ OF State foe 

(ii) But where the authority given is imperative 

the person so authorized incurs no res- «. 
ponsibility however much injury he may 
cause to another, so long as he is not con- 
victed of negligence. 

(Hi) The burden lies on those who seek to es- 
tablish that the legislature intended to take 
away the private rights of individuals, to 
show that by express words or necessary 
implication such an intention appears. 

The task of arriving at a conclusion as to the per- 
missive or imperative character of an authority in a 
given case being by no means free from difficulty even 
where it depends solely on the words of a statute, that 
must obviously be the more so where the conclusion has 
to be arrived at with reference to unrecorded custom and . 
practice very rarely brought up for discussion and deci- 
sion before courts and with reference to which onty the 
rights and obligations of the State in this country in re- 
gard to public irrigation have to be postulated.” 

No authority derived from any legislative enactment 
can be cited to w'arrant the course adopted by the Canal 
Department, which is obviously detrimental to the inter- 
est of persons owning or occupying land witlsin the area 
likely to be affected by the action of Eao Pathri below the 
canal-crossing, where the stream has been practically let 
loose to flow in any direction and in any number of 
smaller streams. The Government have undoubtedly 
the right to alter the course of a stream, but in so doing 
it cannot countenance injury to private property to avoid 
expense or inconvenience to its officers. The case ah' vp 
referred to is practically on all fours with the one that 
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has to be decided in these appeals. There a calin- 
gula” was constructed in 1882 by Government for the 
purpose of reducing the flow of water into a tank through 
COUNCIL ^ channel. The necessary effect of the calingula would 
alladin. i^ave been to cause the water diverted from the channel 
to flood the plaintiffs’ land. To obviate this, a small 
• drainage channel was formed by Government to carry off 
■ the surplus water. Plaintiffs contended that the drain- 
age channel was not sufficient to carry off the water .and 
that the water y/hich' flowed over the calingula stagnat- 
ed on their lands and made them unfit for cultivation. 
They prayed for a mandatory injunction directing that 
the calingula be blocked up : It was held that they were 
entitled to the relief claimed. Government have the 
right to distribute the water of Government channels 
for the benefit of the public,' subject to the rights of a 
rvotwari landholder, to whom water has been supplied 
by Government, to continue to receive such supply as 
' is sufficient for his accustomed requirements. But the 
rights of Government, in connection with the distribu- 
tiL of water, do not include a right to flood a man’s • 
land because, in the opinion of Government, the erec- 
tion of a work which has this effect is desirable m 
connection with the general distribution of water for the 
public benefit. The fact that the opening of the calm- 
gula was necessary for the protection of the tank and 

the fact that there was no negligence in the construction 

of the calingula— so far as the calingula was concerned— 
did not deprive the plaintiffs of their right to have their ^ 

property protected. , , u ^ + 1 , 

The learned Government Advocate on behalt 01 tne 

appellant has referred us to a well known English case 
which at first sight appears to favour his argument,. In 
Crachnell v. The Mayor and Corporation of Thetford (1), 
the defendants were empowered by an Act of Parliament 

(1) (1869) L. B., 4 C. P., 629. 
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to render navigable a certain river, and in the exercise 1923 
of their ^lower under the Act they erected staunches in the 
river, and the result of these combined with the natural ?■-.» 

growth of weeds in the river and the accumulation of cootch, 
silt against the staunches was that the river overflowed aiudin-. 
its banks and damaged the plaintiff’s land. It was 
held that there was no obligation on the defendants to 
cut the Aveeds or remove the silt unless it was necessary 
to do so for the benefit of navigation. This has been 
pointed to as a parallel case to the present one. There 
was, however, one important consideration there, which 
does not appear from the headnote in the printed report, 
and that was that the defendants were not invested 
by the Act with any power for draining or for maintain- 
ing the flow of water except for the purpose of navigation. 

In fact it was pointed out that if the defendants had done 
any act on the soil for any other purpose than that of 
improving the navigation they might have been guilty 
of trespass, and further that the removal of the accumu- 
lation though it might have been injurious to one land- 
holder might have been beneficial to another. In short, 

Avhereas the defendants had every right, and in fact 
were bound, to erect the staunches under the provisions 
of the Act, they had no right to remoi’e the weeds or 
the silt and they could not therefore be held to have been 
negligent or to be liable for damages on account of their 
omission to do so. That decision was dated 1869 and 
has constantly been referred to in the English decisions 
of later date. In the case of Geddis v. ^Proprietors of 
the Bonn Reservoir (1), the facts were not dissimilar to 
those of the present case. The defendants were invest- 
ed, by Statute with certain powers for the purpose of 
securing a regular and proper supply of water to some 
mills. They erected a reservoir in accordance with their 
powers, and collected the waters of various streams and 

'1,1 (1878) L. B., 8 -A. C., 430. 

23ad. 
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1928 - sent them through the channel of the river M to supply 
Seoebtakt another river B, all of which they were entitled to do 
iT under the Act. After a time they neglected to cleanse 
cotraon. the channel of the river M, so that at times it overflowed 
its banks and damaged the land of the adjoining pro- 
prietors. In the course of hearing, the case of Cracknell . 
V. The Mayor and Corporation of Theftford (1) was re- 
lied on by the defendants. It was argued for the plain- 
tiffs that there was an obligation cast upon the defen- 
dants, whether under the express provisions of the Act or 
not. In distingTiishing the case from Cracknell’ s case, 
Lord Hatherly remarked that the respondents (defen- 
dants) “ have the power to execute a work of 
this description and to make channels and cuts, 
and not only so but they have also the power 
to widen and deepen cuts and watercourses. Having 
that power, and having the power to use those 
watercourses to communicate between the reservoir 
and river Bann, they have chosen to exercise that 
power in a manner injurious to the plaintiff, owing to 
their not having seen in the first instance the necessity 
of making provision for the additional quantities of water 
that would be sent down and at the varying periods in 
which they would be ,sdnt down’ ’ ; and a little further on 
his Lordship added that persons in the position of the 
defendants “should use every precaution, hy the exercise 
either of their powers created by the Act of Parliament 
itself or of their common law powers, to prevent damage 
and injury being done to others through whose proper- 
ties the works or operations are to be carried on, and to 
avoid subjecting them to consequences which they were 
not bound to anticipate from the Act of Parliament, see- 
ing that the Act also enabled the parties who had the 
power to do so to prevent the mischief.’’ If we apply 
the same principles to the present case we find that 
although the Canal Department may have been empower- 

(1) (1869) L. E., 4 C. P., €29. 
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€d to concentrate the waters in the delta and to carry them i®!!. 

over the canal by the super-bridge, if that was neces- Secebtabt 
sary for tlie protection of the canal, yet wlien they failed in 

to repair the embankments which they liad constructed 
to the south of the canal, they undoubtedly failed to do 
something which they had the power to do, and which 
would have prevented injury to the plaintiffs. A very 
similar case of a later date is that of Bluih v. Rathangan 
River Drainage Board (1), which is perhaps an even 
closer parallel to the present case. In this the defendants 
were held liable, and Sir O’Brien, l.c.j., remark- 
ed : “If by a reasonable exercise of their powers under 
the statute they (defendants) could have prevented the 
damage complained of, and, by reason of their neglect 
in putting these powers into operation, the damage 
arose, they are responsible. In that case they cannot 
justify under the statute.’’ The last case to which w'e 
shall refer is that of Lagan Navigation Company v. 

Lamheg Bleaching, Dyeing and Finishing Co Ltd. (2). 

The Navigation Company were required by a Local Act 
to keep the navigation and locks etc., of a canalized 
river in an efficient state for traffic, and in 1912 they 
raised the coping on both sides of one of their locks 
and the backs behind it to prevent the locks from being 
flooded. The result was that the land of the Bleaching 
Company was flooded and they cut away a portion of the 
bank to alloW' the water to escape. It was held that 
the Navigation Company in constructing works in the 
exercise of the statutory powers for the protection of 
their navigation were not liable for the flooding of the 
respondents’ land. In re-stating the principles laid 
down in the cases of Geddis v. Propri^ors of the Bann 
Reservoir (3) and Bligh v. Rathangan River Drainage 
Board (1), Lord Atkinson remarked; “These cases 

(1) (1898) 2 Ir. R., 205. (2> <1927) A. C., 3X. 

f3| n87.S’ T., R., 3 A. C., 430. 
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establish, I think, the principle that if a man or a public 
i^TABY -body have statutory powers which he or they may at 
“iNDr^^will exercise in a manner hurtful to third parties or in a 
couNcn. manner innocuous to third parties, that man oi body 
alladib. ^dl be held to be guilty of negligence if he chooses or 
they choose the former mode of exercising his or their 
powers and not the latter, both being available to him or 
them.” His Lordship goes on to point out that in the 
two cases named the defendants had. an option as to 
which of the two methods they would choose in the 
exercise of the statutory powers they possessed, and they 
chose the method which caused damage to a third party. 
In the case under appeal before their Lordships, how.- 
ever, the Navigation Company either had to erect the 
banks to protect their own lands from being flooded and 
to secure that the navigation of the lock should not be 
interfered with or impeded, or to utterly disiegard the 
obligations imposed on them by the statutes from which 
they derived their powers. They had, therefore, no 
choice and were not liable to damages. It may.be added 
that in the case of Grachnell v. The Mayor and Corpora- 
tion of Thetford (1) the' position appears to have been 
the same as in this last case. 

These then are the principal authorities of the 
English law on the questions that , arise in the present 

case. There can be no doubt that the canal authorities 

had the option either of maintaining the bank and clearing 
^ the silt or of neglecting to do so, and they chose the 

latter; and the English decisions afford' no support to the 
contention of the appellant. . • 

The third ground was not taken in the written state- 
ment, or in the' grounds of appeal either in this 
Court or in the lower appellate court, but it appears toi 

(ir (1869' L. R., 4 C. V., 0‘29. ‘ 
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have been argued before the lower appellate court. It _ _ . | 

does not appear to us to have any force. When the Sb^abi 

, . OP Statb Fom 

tenants took tlieir leases the appellant, — the Canal Pe- inbu in 

partment — w’as under an obligation to heep up the • 1 

embankment and to clear the channel. The tenants, Auuadis. 

therefore, had every right to believe that the Canal De- | 

partment would fulfil their obligation. It has not been • 

suggested that the land was damaged before the tenants 

took their leases. In the circumstances of the case and 

in view of the facts already stated the conclusion arrived 

at by the courts below was justified. These appeals 

therefore fail and are dismissed with costs. 

. 

* • . 



FULL BENCH. 


Bttiorc Mr. Justice Boys, Mr. Justice Keniall and Mr. 

. Justice King. 

HANUMAN PRASAD SINGH (Plaintiff) c. MATHUEA —■ — — | 

PRASAD SINGH (Defendant).* li. 

JoiJit property^ — Co-sharers in zamindari and sir — Separate 
possession oj one co-sharer over a part — Suit for joint 
possession by co-sharer out oj possession — Form of relief 
— Discretion of court. 

• A decree for joint possession can be granted to one co- 
sharer against another under the provisions of the Cede of 
Civil Procedure of 1908 even thmigli the plaintiff has not been 
in actual possession. , 

The court dias some discretion in the matter of granting 
such a decree, as exemplified in the case of Watson -and' Co. 

V. Ramchiind Dutt (1), and it has to be exercised by consider- 
ing the rights and interests of the parties; and a decree for 
joint possession cannot be refused on the mere ground that', it 
would be impracticable or inadvisable for reasons 'unconnected 
with the rights of the parties. 

■ Where parties were joint owners of several zamindari pro- 
perties,' out of which certain sir plots had been in the separate 

* Appeal Xo. 11 of 1925, binder Bwtiun 10 of the Lettiers Patent, 

U) I. It, R., 18 CaL, 10, 
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_ possession of the defendant for, over 24 years, and the plaintiff 

Hanttman used to get his share of the profits of those plots from the 
defendant, and the defendant never denied the plaintiff’s 
V, title, held, the court should', in its discretion, refuse to disturb 
the defendant’s possession by giving the plaintiff a decree for 
Singh. joint possession. 

Watson and Co. v. Ramchund Dutt (1), followed. 

. Jagar Nath Singh v. Jai Nath Singh (2), Jagamath Ofha v. 
Ram. Phai (3), Ram Gharan Rai v. Kauleshar Rai (4) and 
Bhairon Rai v.* Saran Rai (5), I'eferred to. Bisheshar Singh 
V. Hanuman Singh (6), Sarahjit Singh v. Raj Kumar Rai (7) 
and Bhirgimatli Rai v. Apnarain Rai (8), distinguished. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Maulvi Iqbal Ahmad and Munshi Shiva Prasad 
Sinha, for the appellant. 

Munshi Binod Bihari Lai, for the respondent^ 

Boys, Kendall and King, JJ. : — The two ques- 
tions that have been referred to the Full Bench arise 
from a suit for joint possession of certain sir plots in the 
. village of Baraon. Other reliefs were claimed by the 
plaintiff, but with these we are not concerned. The two 
parties to the suit are members of a Hindu family which 
has been found to be still in some respects a joint family. 
They own properties in several villages, and 'it appears 
that although there has never been any regular partition 
between them, they have in fact held some of these proT, 
perties separately, and there is a clear finding that the 
defendant has been in separate possession of the sir plots 
in the village of Baraon for 24 years and has been paying 
profits in respect of these plots to the plaintiff. The 
plaintiff’s suit was for a declaration of his title to a half 
share in the sir plots, and also for joint possession, and 
the two lower courts decreed his suit for a declaration 


(1) (1890) I. L. R., 18 Cal., 10. 
(3) (1911) I. L. R., 84 AIL, 1.50. 
(8) (1904) I. L. R., 26 AIL, 533. 
(D (1921) I. L. R., 44 AIL, 5. 


(2) (19041 I. L. R., 27 AIL, 88. 
(4) (1904) I. L. R., 27 AIL, 153. 
1(6) (1921) I. L. R., 44 AIL, 1. 
(8) (1922-I I. L.‘R., 45 AIL, 157. 
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but found that he was not entitled to actual possession. 
The learned Judge of the High Court before whom the 
matter came in second appeal upheld these findings on 
the ground that under rule 35 of order XXI of the Code 
of Civil Procedure a decree for joint possession is now 
. executed only by affixation of a warrant on a conspicuous 
part of the property, and by proclamation by beat of drum 
etc. ; and that a decree for joint possession is only in the 
nature of a declaratory decree, and in effect would be of 
no use to the plaintiff. An appeal against this decision 
was filed under section 10 of the Letters Patent and the 
Bench has referred the following two sjjecifie questions 
to tis for decision : — 

(1) Whetlier a decree for joint po.ssession can be 
granted to one co-sharer against another co-sharer under 
the provisions of the Code of Civil Procedure of 190S 
even though the former has not been in actual posses- 
sion? 

(2) Whether the court has any discretion in the 
matter (apart from the case where co-sharers have lieen 
in separate possession by consent or acquiescence! to 
refuse to grant a decree on the ground that it would be 
impracticable or inadvisable? 


1928 


HaXC'MAX 

Peasad 

Sings. 

V. 

Mathpea 

Pe.^sad 

Singh 


The parties to these proceedings are joint owners 
of shares in several mahals and not merely co-sharers in 
a single mahal, but we do not believe that this makes any 
material difference in the decision of the questions before 


us. 

The leading case on the subject is .that of Wafsott 
and Co. v. RamcJiund Dutt (1), decided by the Privy 
Council in 1890. In that case their Lordships refused to 
give a decree for joint possession to a joint owner, not, 
it is to be observed, because the law did not provide the 
machinery for the granting and the execution of such a 

(1) (1890) I. L. R., 18 Cal., 10. 
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decree, but because the circumstances of the case did not 
Hantjman warrant the court in justice, equity and good conscience 
SiNQir. in giving the plaintiff that relief. In the judgement 
maitcea Sir Barnes Peacock remarked : “It seems to their 
Lordships that if there be two or more tenants-in- 
oommon, and A be in actual occupation of part of the 
estate and is engaged in cultivating that part in a proper * 
course of cultivation as if it were his separate property, 
and B another tenant-in-common attempts to come upon 
the said part for the purpose of carrying on operations 
there inconsistent with the course of cultivation in which 
A is engaged and the profitable use by him of the said 
part, and ^4- resists and prevents such entry not in 
denial of B’s title but simply with the object of protect- 
ing himself in the profitable enjoyment of the land, such 
conduct on the part of A would not entitle B to a decree 
for joint possession.” After remarking on the waste 
and deterioration in the value of land that might follow 
in India if the courts were invariably to give such decrees 
without a full consideration of the circumstances, the 
judgement proceeds : “In Bengal the courts of justice, in 
cases where no specific rule exists, are to act a’ccording to 
justice, equity and good conscience, and if, in a case of 
shareholders holding lands in common, it should be found 
that one shareholder is in the act of cultivating a portion 
of the lands which is not being actually used by another, - 
it would scarcely be consistent with the . rule above 
indicated to restrain him from proceeding with his work, 
or to allowyany other shareholder to appropriate to him- 
self the fruits of the other’s labour or capital.” 

We believe that the materials for an answer to both 
of the questions referred to us are to be found in this 
judgement, but we propose to review briefly some of 
the cases which have come before this Court in recent 
years, in order to see how the principles laid down by_ 
the Privy Council have been applied. 


1 - A.y A-- 
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In the case of Jagar Nath Singh v. Jai Nath Singh (1) 
the court refused to give the plaintiff a decree where the 
defendant had entered into possession of the “derelict Singh. 
land” which belonged to him and his co-sharers, with- mactom 
out doing anything illegal. In that case the Bench 
appears to have been of opinion that the court had no 
pouer to give a decree for joint possession unless the 
plaintiff had been illegally ousted. The next case to . 
which we have been referred is that of Jagarnath Ojha 
V. Ram Phal (2). in which a decree for joint posses- 
sion was given. The appeal was referred by Mr. Justice 
(now’ Sir Edward) Chamier to a- Division Bench 
because he found that in some cases the court had 
refused to give a decree for joint possession, and in his 
order he referred to .the case of Watson and Co. v. 
Ramchund Dutt (3) as authority for the propositions 
that a decree for joint possession could be given and the 
decision must depend on the circumstances of the case, 
and that it is important to ascertain w’hether what the 
defendant is doing with the land is done in denial of the 
plaintiff’s title. In the ease before him the defendant 
had all along denied the plaintiff’s title, and the Division 
Bench gave the plaintiff a decree for joint possession, 
remarking how’ever that “there may no doubt be cases 
in w’hich the court may not deem it reasonable in the 
interests of all the parties concerned to make a decree for 
joint possession,” though they do not give any precise 
indication of the kind of considerations by which the 
court should be guided. We can have little doubt, 
how’ever, that they believed the guiding principles to be 
those set forth in the case of Watson and Co. v. Ram- 
chund Dutt. In three more recent cases which have 
heen relied on in argument before us decrees for joint 
possession have been given. In the case of Bisheshar 
Singh v. Hanuman Singh (4) the parties had been in’ 

(II I. L. R., 27 AIL, 38. (2) (1011) I. U. It., 34 All., 150. 

(S). flSOn. T. L. R., 13 Ca!., 10. 14) (1921) I. L. R.. 44 AIL, 1. 
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joint possession of the land until 1324 F. but in the fol- 
lowing year the defendant had ousted the plaintiff. In the 
case of Sarabjit Singh v. Raj Kumar Rai (1) the parties 
had been jointly cultivating the land in dispute till 
1318 F., after which a tenant was put in cultivatory 
possession on behalf of both parties until 1321 F., after 
which the defendants ousted the plaintiffs, apparently 
by getting the joint tenant to surrender the land 
separately to them, and the court gave the plaintiffs a 
decree for joint possession. In the case of Bhirgunath 
Rai V. Apnarain Rai (2) the defendants were alleged to 
have dispossessed the plaintiff by collusion wdth some 
non-occupancy tenants, and the learned Judges 
remarked : “In the present case the learned Judge of the 
lower appellate court has stated in his judgement that a 
decree for joint possession might lead to considerable 
difficult)' and trouble by reason of the parties not being 
on good terms. In every case in wdiich one co-sharer 
forcibly dispossesses another or keeps another co-sharer 
out of possession there is undoubtedly a good deal of bad 
feeling between them, but that is no reason for depriving 
a plaintiff of possession to which he is entitled. No doubt 
there may be cases, in which joint possession ought not to 
be granted.” 

In every one of these cases in which a decree for 
joint possession has been given there appears to have 
been an ouster of the plaintiff by the defendant. That 
there has always been a definite denial of the plaintiff’s 
title is not so clear, but where the circumstances show^ed 
that force had been used, or where fraudulent collusion 
had been detected, there must always have been an 
implied denial of the plaintiff’s title. We have not been 
shovn any cases in wffiich the courts have given a decree 
for joint possession in circumstances like those disclosed 
in the present suit, where the defendant has been in 

(1) (1921) I. L. R., 44 A!l., 5. (2) (1922) I. L. R., 45 All-, 157. 




VOL. LI. I 


ALL.\H.4BAD SERIES. 


309 


separate posses.sion Avitli the acquiescence of the plain- 
tiff for a large number of years and has never denied the 
plaintiff’s title. 

We may turn now to the two questions Avhich have 
been put to us and answer them as follows : — 


1928 
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*(1) A decree for joint possession may certainly be 
granted to one co-sharer against another. Such decrees 
were given before the Code of Civil Procedure of 1908 
came into force, and the rule introduced in that Code 
(rule 35, order XXI) merely defines the manner in 
which such a decree is to be executed. Such a decree 
may undoubtedly be gii'en even where the plaintiff has 
not been in actual possession. Mr. Justice Airman, in 
the case of Ram Charan Rai v. Kanleshar Rai (1), 
remarked ; “If a decree can be passed to put back a 
plaintiff into joint possession I see no reason why it 
should be considered impossible to pass a decree for joint 
possession in the case of a plaintiff who has never been in 
possession. Whether such a decree ought to be passed 
is another question.” These remarks were endorsed in 
the referring order in the case of Jagarnafli Ojlia v. 
Ram Phal (2). 


(21 That the court has some discretion in the matter 
of granting a decree is obvious from the decision of the 
Privy Council in the case of Watsoji a7id Co. v. Ram- 
chund Dutt, but we can find no authority in that judge- 
ment for holding that in the exercise of their discretion 
the courts are to be guided by any other consideration 
than the rights and interests of the parties concerned. 
Such considerations as the danger of a riot or criminal 
proceedings have really nothing to do with the rights 
and interests of the parties inter se and should not, we 
consider, be entertained by a civil court. The question 
wliether the court has any discretion to refuse to grant a 

(1) 0904) I. L. E., 27 Afl., (2) (1911) I. L. E., 34 All., 110. 

1.53(1.55). 
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.decree in such a case on the ground that it would be 
impracticable must be answered in the negative. If the 
plaintiff is entitled to a decree- in accordance with the 
principles of justice, equity and good conscience as laid 
down in the decision of the Privy Council, we consider 
that the court must give him a decree whether it believes, 
that it would be useful to him or not. As has been pointed 
out in the referring order, even if the decree has not the 
effect of putting him in actual physical possession of the 
disputed property, it would greatly strengthen his posi- 
tion in the revenue court, and the very fact that the pro- 
cedure for executing such a decree has been specifically 
laid down in the Code of Civil Procedure shows that the 
legislature did not believe that the decree would be im- 
practicable. As regards the second part of the question, 
whether the court has any discretion to refuse a decree- 
on the ground that it would be “inadvisable”, it might 
be said that their Lordships of the Privy Council were 
influenced by the question of advisability when they 
discussed the damage that might be done to the land if 
in certain cases the defendant’s possession were to be dis- 
turbed. They were, however, mainly guided by the 
facts that the defendant had not denied the plaintiff’s 
title, and that he had been in peaceful possession and had 
earned a right to protect himself in the profitable use of 
the land for good husbandry. We think, therefore, that 
we may answer this part of the question by saying thaf 
the court has no discretion to refuse a decree merely on 
the ground that it would be inadvisable for reasons uncon- 
nected with the rights of the parties. 

Let the papers be returned to the referring Bench. 

The case then came before the referring Bench, and 
the following judgement was delivered : — 

SuLAiMAR, A.. C. J. and Weir, J In this case the 
plaintiff’s claim for joint possession had been disallowed , 
by the court below. The refusal of that relief was up- 
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held by a learned Judge of this Court on the ground that i928 
the decree for joint possession is only in the nature of a HAKtrifAs 
declaratory decree and does not materially differ from 
it in view of the new provisions of the Code of Civil Pro- 
cedure. If that view were correct w'e would have been 
bound to dismiss the claim for joint possession wdthout 
considering the merits any further. Under the old Act 
it had been held by a Full Bench of this Court in the 
case of Bhairon Rai v. Samn Rai (1) that if a plaintiff 
had been in joint possession of some property and had 
been illegally ousted from joint possession of any portion 
of that property by a co-owner, he was entitled to be 
restored to such joint possession. There was, how-ever, 
some conflict of opinion under the new Code. Without 
going into the question whether this was a fit case or 
not for refusal to grant such a relief we referred tw'o 
questions of law^ for consideration by a Full Bench. The 
answers received make it clear that even under the new 
Code a court has jurisdiction to pass a decree for joint 
possession where the plaintiff has not been in actual 
po.ssession ; but that there is some discretion in the matter 
of granting such a decree, which has to be exercised by 
considering the rights and interests of the parties con- 
cerned and the decree for joint possession cannot be 
refused on the mere ground that it would be impractic- 
able. 

We mu.st accordingly examine the facts of this case 
and the findings of the court below. In the WTitten 
statement the defendant did not expressly deny the plain- 
tiff’s title. On the other hand, it was admitted that 
they “were joint zamindars. The main point taken in 
paragraph 18 was that the sir and waste lands had been 
in exclusive possession of the defendant, and the plain- 
tiff had no right to get actual possession thereof. The 
jMsition w^as made clear, further, by a statement of the 
counsel for the defendant, dated the 2nd of December, 

<1) (1904) I. L. R., 26 Ail., vH. 
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1921, when he stated that he had no objection to the 
granting of a declaratory decree to the plaintiff establish- ; 
ing his title to the extent of one-half, but that he would 
contest the plaintiff’s right to obtain joint possession 
before the partition of the joint mahal takes place The 
court of first instance found that the sir lands in dispute 
had been in the defendant’s possession for some 24 or 25 
years and that this possession must have been with the 
plaintiff’s consent as the plaintiff had been receiving 
profits from the defendant during these years. It ac- 
cordingly held that it could not disturb the possession of 
the defendant extending over 25 years and with the 
plaintiff’s consent. The learned District Judge also 
remarked that there was positive evidence of the defen- 
dant’s separate possession for 24 years, and then held 
that it was clear to him that the defendant, whose sepa- 
rate possession had been legarirom the outset and had 
not been by virtue of any illegal act of ouster, was en- 
titled to retain his separate possession. 

We, therefore, think that as in this case the defen- 
dant’s possession had been exclusive and. peaceful for a 
long number of years this is not a fit case in which his 
possession can be disturbed by passing a decree for joint 
possession in favour of the plaintiff. We accordingly 
dismiss the appeal. 
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APPELLATE CRIMI!sAL. 

. 19-28 

Before Mr. Justice Mukerji and Mr. Justice King. — ; 

EMPEKOE V. Col. BHOLANATH.* • 

Indian Penal Code, section 499, exception 9 — Dejamation — 

''Good faitlC — Proof of exact words used — Criminal 
Procedure Code, section 342 — Statement of accused 
person — Conviction on such statement. 

In order to come within exception 9 to section 499 of the 
Indian Penal Code the imputation must have been made by 
the accused person in good faith for the protection of the 
interest of himself or any other person. It is not sufficient 
that the person making the imputation believed in good faith 
that he was acting for the protection of any such interest. 

Per Mukerji, J. — Although it can not be laid down as a 
universal proposition that in no case where the actual words 
used have not been proved can a conviction for defamation 
by word of mouth be maintained, yet in the majority of 
cases it should be so. The court must be put in possession 
of the words used and also of the context in which they were 
used, and not merely of the impression of the words and their 
context left on the minds of the witnesses, in order to find the 
intention and the effect of the words. 

The examination of an accused person under section 342 
of the Code of Criminal Procedure is not meant to supply 
any deficiency that may exist in the prosecution evidence. 

But if, on the whole of the statement of the accused person 
taken together, his guilt is established, there cannot be any 
bar to a conviction simply because the prosecution evidence, 
by itself, would not have secured a conviction. He i:as 
nothing to complain of if his whole statement is accepted and 
he is convicted on it. 

Per Ejng, J, — -It is unnecessary to prove the exact words 
used by the accused,* for the purpose of supporting a conviction 
for oral defamation. A witness’ failure to recall the exact 
w-ords used or the exact context in which they were spoken is 
immacerial, provided that , he can give a sufficiently clear ac^ 
count of the purport of the defamatory remarks. 

^Criminal Appeal Ko. 306 of 1928, from an order of P. 0. Plowdm, 
Sessions Judge of Bareilly, dated tRe IStli of Febraary, 19^. 
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prosecution evidence were discarded as worthless 
Bmpbboe there would be no necessity or justification for questioning the 
iL Bhola- accused person, under section 342 of the Code of Criminal 
NATH. Procedure, at all and it is doubtful whether the accused 
person could in such a case be rightly convicted merely on his 
own statement. 

The facts of the case fully appear from the judge- 
ments of the Court. 

Pandit Motilal Nehru and Mr. Nehal Ghand, for the 
appellant. 

Babu Sailanath Mukerji and Munshi Surendm Nath 
Verma, for the complainant. 

The Government Pleader (Mr. Sankar Saran), hr 
the Crown. 

Mukerji, J. The appellant, Col. Bholanath, has 
■ been convicted of the olfence of defamation under sec- 
tion 500 of the Indian Penal Code and has been sentenced 
to pay a fine of Es. 500. The prosecution was started on 
twm complaints filed by his own daughter-in-law, Mrs. 
Bishesharnath, in the following circumstances. ' The 
complainant was married to one Mr. Thomson, a well- 
known and wealthy manufacturer of tiles etc., carrying 
on business at Allahabad and Cawnpore. She came to 
be introduced to the family of the appellant while he was 
stationed at Allahabad, and there she met the son of the 
appellant, Lt. Bishesharnath. According to the com- 
plaint, filed on the 26th of June, 1927 (the first com- 
plaint), the complainant and Bishesharnath grew to be 
intimate friends. Mr. Thomson removed to Cawnpore 
permanently, and then the complainant and Bisheshar- 
nath often met, secretly. On the death of Mr, Thomson 
the parties met openly, and according to the complainant 
herself the two began to live as husband and wife from 
December, 1924. Bishesharnath was posted to Quetta, 
and, at his request, the complainant went to live with 
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him there, with her illegitimate baby, of v^hom Bishe- 
sharnath was the father. *The baby died in Quetta, and Empebob 
thereafter Bishesharnath was sent to Moradabad for hiscoL. Bhoia- 
training, having been transferred to the Political Depart- 
ment. The complainant lived with Bishesharnath there 
and passed for a friend of Bishesharnath ’s mother. The Mukerji, j. 
Eoman Catholic priest at Moradabad, to whom the com- . 
plainant used to pay visits, deprecated her living with 
Bishesharnath without her being married to him. 
Bishesharnath changed his religion and adopted the 
Eoman Catholic Christian faith. Then the two w'ere 
married, secretly, at Moradabad in August, 1926. The 
fact of the marriage w’as kept secret, the reason being, 
according to the complainant, that it w'as feared that the 
disclosure of the fact of the marriage wnuld affect 
adversely the employment of Bishesharnath in the Poli- 
tical Department. It is, however, a fact that accord- 
ing to either a will or a deed executed by the late Mr. 

Thomson his widow could enjoy the income of the estate, 
amounting to Es. 4,000 to Es. 6,000 a month, for her 
life, subject to loss of the income on remarriage. The 
marriage was kept secret, and the income from the estate 
of Mr. Thomson w^as enjoyed by the complainant. In 
December, 1926, Mr. Stewart, I.C.S., the head of the 
Training Institution, having come to know that Bishe- 
sharnath was living with a European lady, who was 
reputed not to be his wife, pressed Bishesharnath to dis- 
close the nature of the relationship that existed between 
the two. In spite of further attempts at concealment, 
the fact of the marriage was disclosed in December, 1926. 

On 14th March, 1927, a telegram was received from the 
Government' by the Training College authorities, direct- 
ing the reversion of Bishesharnath to the regular Military 
Department. This seems to have upset him consider- 
ably. Frantic efforts were made by him to obtain inter- 
cession of friends and high officers. The appellant and 

24ad. 
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his son were not on good terms, yet Bishesharnath and 
emperok ]iig went to Delhi, where Bishesharnath’ s lather 
-Col. bhol4- was, in order to see him. This was on or about the 19th 
of March, 1927. There, at Delhi, Bishesharnath ob- 
tained an interview with the Viceroy, but nothing came 
liuiierji, J. rpj^g couple then returned to Moradabad. On 

• the 27th of March., 1927, Col. Bholanath arrived at 
Moradabad, and stopped at the dak bungalow. The 
previous day he had wired to Mr. Abu Mohammad, an 
officer of the Provincial Service, who was then in charge 
of the Training Institution, Mr. Stew^art having left' 
Moradabad on leave. Mr. Abu Mohammad brought 
Col. Bholanath to his own house and sent for Bisheshar- 
nath. The latter and his wife both came. They had a 
talk wdth Mr. Abu Mohandmad, and they left. Mr. Abu 
Mohammad then took the appellant to the house of Mr. 
Collett, the District Magistrate. Col. Bholanath had 
some talk with him, and then, on his way back to the 
house of Mr. Abu Mohammad, Col. Bholanath saw the 
Superintendent of Police, Mr. Field, and then left for 
Delhi the next day. 



It is said for the prosecution that during his inter- 
view with Mr. Abu Mohammad and Mr. Collett the ap- 
pellant defamed the complainant by stating that she was 
of unsound mind and likely to murder her husband, that 
she was of loose character, “man-mad,” and had a very 
bad reputation for being immoral at Cawnpore and at 
Allahabad. It is on these two charges that the prosecu- 
tion was based. 


.For the prosecution Mr. A. P. Collett and Mr. Abu 
Mohammad and a few more witnesses were examined, 
as also the complainant. The appellant made his state- 
ment before the committing Magistrate and the Sessions 
Judge. He examined two witnesses. 
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The learned Sessions Judge found that the prosecu- loas 
tion witnesses failed to give the exact words which, it is 
said, defamed the complainant. This, he thought, did bhola- 
not affect the prosecution adversely, because, he thought, ■'•■wh. 
Col. Bholauath “to all intents and purposes admitted 
the offences with which he had been charged”. Then the Mukerji, /. 
learned Judge discussed the statement of the appellant 
and arrived at the conclusion that Col. Bholanath did 
make a statement as to the want of sanity of the com- 
plainant to the extent of alleging that his son’s life was 
not safe at her hands. Then the Judge expressed his 
belief that the statement was made “in good faith”, but 
not within the meaning of the definition of that expres- 
sion as given in the Indian Penal Code, that he acted on 
the statement of his son and that he was not justified in 
doing so without further inquiry. The Judge accord- 
ingly convicted the appellant on the first count. 

On the second count the learned Judge found that 
whatever might be the character of the complainant, the 
imputation after the marriage could serve nobody’s pur- 
pose and the information given to Messrs. Collett and 
Abu Mohammad brought the appellant outside exception 
of section 499 of the Indian Penal Code. 

While I am not prepared to lay down, as a universal 
proposition, that in no case where the actual words used 
have not been proved a conviction for defamation by wnrd 
of mouth cannot be maintained, it must be conceded 
that in the majority of cases it should be so. Defamation 
is defined as follows : — “Whoever by words . . . makes 
or publishes any imputation concerning any person in- ■ 
tended to harm, or knowing or having reason to believe 
that such imputation will harm, the reputation . . . is 
said ... to defame that person”. When the question 
arises as to whether the words used were intended to 
harm or had the effect of harming the reputation, the 
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192® court must be put in possession not only of the words 
used but also of the context in which they were used*, 
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A- in order to find the intention and the effect of the words. 

If the court should accept, instead of the words and the 
context, the “impression” (of the words used, and of 
the general conversation) “left on the minds of the wit- • 
nesses”, it would.be yielding its own duty to witnesses, 
with the result that the accused person will have no bene- 
fit of the opinion of the court itself. The observations of 
their Lordships of the Privy Council in the case of Rainy 
V. Bravo (1) are highly relevant to this case. In the 
case itself, a retrial was ordered on the ground that the 
principal witness, Metzer, attempted to state the words 
used in the note destroyed (containing the libel), and not 
merely his impression of the purport. 

In this particular case, it will be remembered, the 
conversation between the appellant and the two wit- 
nesses took place on the 27th of March, 1927. o recor 
of the conversation was made at the time, nay, no notes 
were ever made. None of the witnesses say that they 
made an entry of the substance of the conversation m 
their diary. The witnesses were examined on the 19th 
of July, 1927, some 4 months after 'the conversation. 
It would, therefore, be difficult for the witnesses to give 
any coherent and cogent narrative of the interview. Let 
ns compare the evidence actually given by the two wit- 
nesses, whose honesty, and independence is above suspi- 

cion. ' 

Mr. Oollelt’8 statement, in Ms examination-m-oMef, 
is i/erv short. The reason evidently is that he did no. 
remember, as he himself says, most of the conversation 
■that passed between him and the appellant In his exa- 
minaLn-in-ehief he said: “He (the appellant) said *e 
(the complainant) was not in her senses or words to that 
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effect and spoke of her as a woman of loose character.” 

In cross-examination he said : “That was the purport of 
his conversation”. He could not give the sequence of*^®^- 
the conversation, what preceded and what followed these 
statements. After this, I may safely say that his evi- 
dence affords little assistance to the court. That Mr. J- 

Collett has a poor recollection of what passed in the inter- 
view will be clear from the following facts. Col. Bhola- 
nath’s whole case is that he was anxious fof the safety 
of his' son at the hands of his wife, and that was why he 
sought assistance of the witnesses, Messrs. Abu Moham- 
mad and Collett, the authorities at the place, although 
they were utter strangers to him. While he said that 
that was the object of his visit and while Mr. Abu Moham- 
mad supports him on this point, Mr. Collett has not the 
slightest recollection on this important subject. He 
says : “I cannot say whether he (the appellant) was an- 
xious for his son’s safety”. According to Mr. Abu 
Mohammad when the appellant saw, at the witness’ re- 
<}uest, Mr. Collett, he (the appellant) “repeated almost 
the same allegations against the complainant and said 
he was anxious ahotit his son’s safety.” As to the com- 
plainant’s moral character, Mr. Collett simply remem- 
bers that Col. Bholanath mentioned her as a woman of 
loose character. He, however, has a definite recollec- 
tion that Col. Bholanath mentioned that his son had 
been living with the complainant before their marriage. 

The complainant, however, charges the appellant with 
having said something more or less definite and more 
serious. 

Coming to Air. Abu Mohammad, the witness says 
not a word about the appellant having spoken to him 
about the mental condition of his daughter-in-law. On 
the other hand, he says that he does not remember that 
the appellant ever mentioned that the compjainant was 
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insane. As to her moral character, Mr. Ahn Mohammad 
e^pbbob certainly gives his own impression of the interview and 
Col. Wla- not the words used, except the word “man-mad as hav- 
ing been used by the appellant. The witness does say 
that he understood Col. Bholanath as having said that 
Mukerji, J. -jjpe complainant was a bad character and that hei bad 
character was well-known at Cawnpore and at Allah- 
abad. We have to remember that the second complaint, 
which complained of the attack said to • have been made 
on her character, was filed on the 28th of October, 1927, 
after the complainant had seen Mr. Ahtc Mohammad at 
Bijnor. It was on information supplied by the witness 
himself, several months after the occurrence, that the 
complaint is based. In the circumstance, it would be 
unsafe to base a conviction on. the unaided memory of 
the witness. 

I am of opinion that there was ample justification 
for the court below for discarding the prosecution evi- 
dence and for- considering whether there were sufficient 
materials on the admission of the appellant to justify a. 
conviction. 

This brings me to a consideration of the law relat- 
ing to the statement of the accused person, viz., how far 
it can be used against him. 

It is established law that when a previous statement 
of a party is put into evidence against him, as an admis- 
sion made by him, you must tender in evidence the whole 
of it, including the portion which goes in his favour. 
In order to understand what the person meant, you must 
consider the whole of that statement. • This will not pre- 
clude you from finding, on the basis of evidence on the 
record, how far the statement is correct and how far it 
is untrue; see Phipson’s Manual of Evidence, 3id edi- 
tion, p. 79 The same principle will apply where the 
statement is made in the course of the trial, whether it 
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be a civil or criminal trial. I need hardly point out that 
the statement under discussion is not the same thing as 
a “deposition” given in the case by a party, for theC'oi'- Bholv 
purpose of furnishing evidence in it. Such being the 
general law, let us consider the law as laid down by the 
Code of Criminal Procedure as regards the statement of ■/- 

. an accused person. 

There is no provision in the Indian law by which 
an accused person may give his sworn testimony in sup- 
port of his case. Indeed, section 342 of the Code of 
Criminal Procedure prohibits the swearing of an accused 
person. The purpose and use of the examination of the 
accused person is laid down in the Code of Criminal Pro- 
ondure and no one has a right to travel outside it. The 
rule says that the accused person inay be questioned, 
from time to time, by the court, during the progress of 
the inquiry or trial, for the purpose of enabling him to 
explain the circumstances appearing in the evidence 
against him. It further lays down that, for the same 
purpose, the court shall examine him after the evidence 
for the prosecution has been closed. It is clear that the 
examination of the accused person is not meant to sup- 
ply any deficiency that may exist in tlie prosecution evi- 
dence. 

x\s to the use of the statement, section 342 simply 
says that the court “may take the same into consider- 
ation”. This is purposely wide. The court is invited . 
to come to the proper conclusion by taking into con- 
sideration not only the evidence adduced for the prose- 
cution and defence (if any) but also the statement of the 
accused person. If the statement of the accused person 
satisfactorily explains the prosecution evidence, there 
can be no conviction. If the statement, as also the de- 
fence evidence (if any), do not rebut the prosecution evi- 
dence and the court feels justified in acting on the latter. 
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it will convict. It is clear and follows from what has 
EiiPEEOB gonO before that, if there be no sufficient evidence for 
Col. Phot, a- the conviction, or, if from the vagueness of the prosecu- 
tiop evidence, the court is. not prepared to act on it, it 
should not be open to the court to supplement , the pro- 
Mukerji, j. secution evidence by selecting, out of the statement of 
the accused person, passages which might corroborate 
the prosecution evidence and to reject those passages 
which go to exonerate 'the accused person. Oases on the 
principle enunciated above are numerous and the follow- 
ing may be usefully read : King-Emperor v. Bhut Nath 
(1), Ee AhibuUa Ravuthan (2) and the cases cited there. 

If, on the Avhole of the statement of the accused 
person taken together, his guilt is established, and his 
plea, say, of acting in self-defence or of the case falling 
within any of the general or special exceptions is not 
made out on the facts admitted, there cannot be any bar 
to a conviction simply because the prosecution evidence, 
by itself, would not have secured a conviction. Let us 
take this example : 

A is charged with murder. The prosecution evi- 
dence’ is vague and not conclpsive. A, on being ques- 
tioned, makes the following statement: “The deceased, 

. two days before the murder, insulted me, in open mar- 
ket, by abusing me and- by beating me with a shoe. On 
the day of occurrence I found him returning to his house 
• alone and I struck him with a lathi, he fell from the 
high ground on which he stood and thereby broke his 
head.” The medical evidence, let us suppose, points to 
only one lathi blow on the back of the deceased and is 
consistent with the ^accused’s statement. Can the ac- 
cused person be convicted of murder? Let us assume 
there is no eye-witness worthy of belief and the court 
is bound to disbelieve the witnesses. I suppose it would 
be impossible to convict A of murder. But A may surely 

a) (1902) 7 c. W. N., 345. (2) (1915) I. L. B., 39 Mad., 770. 
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be held guilty of causing simple hurt, on his own state- 

ment. He has nothing to complain of if his whole state- 

ment be accepted and he is convicted on it. He need notcoL. Bhola- 

have made a statement, but having made one, he may be 

held guilty, on it. 

In thia view of the law’, I proceed to examine the J- 

statement of the appellant. The appellant was examined 
by the committing Magistrate on the 221^ of December, 

1927. He was again examined before the court of ses- 
sion. On the 22nd of December, 1927, the appellant 
stated that he never described the complainant as a 
woman of unsoiind or unbalanced mind, that he did say 
that his son’s life was in danger at her hands, and that 
he criticised the moral character ol the complainant ad- 
versely, but only in so far as it affected him and his 
family. He denied that he used the word “man-mad”. 

So far as the compHint is that the appellant stated 
that the complainant was insane, fit for a lunatic asylum, 
we have;, already shown that the exact words used are 
not known. Mr. Collett gives only his “impression”, 
and Mr. Abu Mohammad does not remember anything 
like that as having been mentioned before him. The 
appellant denies that he ever made any such statement. 

In the circumstances there can be no conviction for de- 
famation on the ground that the appellant called the 
complainant a woman of unsound mind, etc. 

The second imputation, w'hieh is really connected 
with the earlier charge of having called the complainant 
of unsound mind, is that the life of her husband was 
not safe in the hands of the -complainant, and that she 
was likelv to murder her husband. Por this, there is 
ample reason to suppose that the appellant believed in 
good faith that such w-as the case. In bringing this 
matter before the two w’itnesses, Messrs. Abu Moham- 
mad and Collett, the appellant acted in the protection 
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of liis son’s interest, and therefore did not commit the 


empbeoe offence of defamation. 

The complainant would make us believe that before 


Mufierji, 



the telegram arrived on the 14th of March, 1927, revert- 
ing her husband to the military career, and before she 
and her husband went to Delhi on the 19th or 20th of 
March, she and her husband were on the Best of terms. 
This -is not true. [The judgement then referred to cer- 
tain evidence and continued.] There cannot be any 
manner of doubt that about the l9th of March, 1927, 
the couple were living a very unhappy life and Bishesh- 
arnath did tell his father that he apprehended danger 
to his life. 



The learned Sessions Judge thinks' that Col. Bhola- 
nath should not have believed Bishesharnath, for he was 
an undutiful son. Bishesharnath fell into the bad graces 
of his father owing to his intimacy with the complain- 
ant, and, if it was against her that he was then com- 
plaining, there would be every reason for Ool. Bholanath 
to accept his son’s story as true. We have already 
shown that Bishesharnath’ s story about the unhappy' 
life was, as a matter of fact, true. Thereafter, the ap- 
pellant learnt from his bearer that, while at Delhi, the 
complainant had tried to purchase a revolver. This fact 
is now admitted, and the explanation of the complain- 
ant that the husband wanted the revolver is untrust- 
worthy. Col. Bholanath says that his wife was entirely 
upset, and this fact is amply proved by the incident 
that Col. Bholanath made an inquiry and found that the 
story of the attempt at purchase of a revolver was true. 
He made a report to the police-station. The report is: 
on the record and is Ex. F. It was made on the 22nd of 
March, 1927. In it. Col. Bholanath stated that the 
complainant, on account of her bad temper, had several 
times threatened to kill his son. The man who took 
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down the report states, in cross-examination, that the 

appellant was at the time of making the report “much Smpbroe 
disturbed”. Thereafter Col. Bholanath saw Mr. Stew-Cot. Bhoia- 
art, who was then at Delhi, on liis way home. Mr. 

■ Stewart told him that he did not see his son when leav- 
ing Moradabad. He (Mr. Stewart) then wired to i- 

Moradabad inquiring if Bishesharnath was there. No 
reply having been received from Moradaliad, Col. Bhola- 
nath wired to Mr. Abu Mohammad that he was leaving 
for Moradabad. All this is ample evidence of honest be- 
haviour and good faith on the part of Col. Bholanath. 

No further inquiry was needed; see Ahdul HaMm v. Tej 
Chandar (1). 

Col. Bholanath’s anxiety was only to take away his 
son from his wife and to pilace him out of danger. If 
this was so he was bound to tell Mr. Abu Mohammad, 
the head of the institution in which the son w’as being ' 
trained, and to tell the District Magistrate all his fears 
and to seek his and Mr. Abu Mohammad’s aid. At 
about the end of his cross-examination Mr. Collett 
realized and admitted that the visit of the appellant to * 
him could have been only as a District Magistrate, and 
not as a mere third party. Col. Bholanath’s visit to the 
Superintendent of Police points to the same conclusion. 

The imputation complained of, namely the life of 
Bishesharnath was not safe in the hands of his wife, was 
in the circumstances amply protected by exception 9 to 
section 499 of the Indian Penal Code. 

Next comes what is, virtually, thp second charge. 

The complaint is that the appellant told the witnesses, 

Messrs. Collett and Abu Mohammad, that the complain- 
ant was of loose character, “man-mad” and had a very 
bad reputation for being immoral at Cawnioore and at 
Allahabad. Col. Bholanath states; “I criticized the 

complainant’s character so far as such character affected 

(1) (1881) I. L. R., 3 All., 815. . 
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1928 jQg adversely as a fatlier-in-law. What I said was that 
BmpbeoT we were Eajputs, whose chief pride was that we never 
Coe. Bhoea. Hiked our blood. That I belonged to the old school and 
that I did not approve of mixed marriages, that the com- 
plainant was older than my son, that she had been 
Mu-kerji, J. married twice before and had, too, lots of children, the 
eldest of whom was older than my boy,^ that she had 
lived in adultery with my son during the life-time of her 
second husband, the late Mr. Thomson, and in open 
immorality at Allahabad, Cawnpore and Quetta with my 
son; that a woman of that character cannot be tolerated 
in a Eajput and Hindu family as a daughter-in-law. I 
made these remarks as this affected me adversely as a 
father-in-law, and as far as it affected my son and my 
family generally.” This statement, there can be no 
. doubt, is a clear and honest statement of what was ac- 
tually said by the appellant to the witnesses Messrs. 
Abu Mohammad and Collett. This speaks before the 
court a good deal more than the witnesses could possibly 
do from their memory. Undoubtedly, the statement 
made by Col. Bholanath to the witnesses was a defama- 
tory statement and came within the purview of section 
499 of the Indian Penal Code. 

If the case came within any of the exceptions of 
section 499 of the Indian Penal Code, it would be for the 
appellant to show that it did so. No doubt, if the evi- 
dence for the prosecution afforded any assistance to the 
appellant in proving that he came within one of the 
exceptions to section 499, he was welcome to take ad- 
vantage of any such evidence. There k, however, not 
much to be found in the prosecution evidence which can 
be of assistance to the appellant. 

It was argued on behalf of the appellant by Pandit 
Moti Lai Nehru that the statement came within the ex- 
ception 9 to section 499 of the Indian Penal Code and he 
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asked us to read the exception as bearing the following 
meaning. An imputation which would be otherwise de- e»obbob 
famatory would not be defamation if it was made in goodcoL. 
faith, and the person making the imputation believed 
that he was making it for the protection of his own 
interest or the interest of any other person. He referred -Vuier/,', j 
to section 79 of the Indian Penal Code as supporting his 
argument. I have considered the point carefully, and .1 
am of opinion that the contention is not sound. 

The expression “good faith” is defined in section 
62 of the Indian Penal Code as follows : — “Nothing is 
said to be done or believed in good faith which is done 
or believed without due care and attention.” It will be 
noticed that the expression “good faith” can be used 
both in connection with something done and in connec- 
tion w’ith something believed. For example in section 
300, exception 3, the expression “good faith” has been 
used in connection with a belief. The expression is 
found, in exception 9, in connection with an act. Fur- 
ther, the expression “good faith” has been used only 
once. I can, therefore, read the 9th exception as mean- ' 
ing only this, that a man who makes an imputation in 
good faith and makes that imputation for the protection 
of the interest of himself or any other person is outside 
the operation of section 499 of the Indian Penal Code. 

There is no justification. In my opinion, for reading the 
exception as meaning that if the person making the im- 
putation helieves in good faith that he has been acting 
for the protection of the interest of himself or any other 
person he is not liable. It will be a question of law, and 
not of fact,' for decision in a particular case by the court 
as to whether the man making the imputation in good 
faith was or was not acting for the protection of the 
interest of himself or any other person. This view, in 
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no way militates .against the view taken in the case in 
empeeob j_ 3 815^ ci^ied above. 

V. 

Col. Bhola- . ^p.ing my reading of the law, the question is 

whether Col. Bholanath had any interest of himself or 
of his son to protect in making the imputation argainst 

Mukerji, Complainant. It will be noticed that Col. Bhola- 

nath himself gives no explanation as to the circumstances 
in which he made the imputation quoted above. In the 
statement of Mr. Abu Mohammad we have got a single 
sentence, which might or might not furnish us with a 
clue as to what led Col. Bholanath to make the imputa- 
tion. Mr. Abu Mohammad says ; “It was to justify this 
refusal that he attacked her character’’. The refusal re- 
ferred to was as to Mrs. Bishesharnath being received 
by the appellant as his daughter-in-law. It may be that 
there was some suggestion on behalf of the witnesses, 
Messrs. Collett and Abu Mohammad, or of one of them 
that the appellant should accept the complainant as his 
■ daughter-in-law, the marriage being a hard fact. Or 
it may be that Col. Bholanath, in stating how he was 
afraid of the complainant’s possible violence towards her 
husband, could not restrain himself and came out with 
a story as to the complainant’s past life. If we take the 
most charitable view of the appellant’s case (as to which, 
however, there is no evidence) the appellant gave out 
the past history or supposed past history of the com- 
plainant’s life to satisfy what must be taken as idle curi- 
osities of the witnesses, Messrs. Collett and Abu Moham- 
'tnad. It was enough to tell those gentlemen that the 
appellant’s son’s life was in danger at the complainant’s 
hands; The alleged past history of the complainant’s life 
could not, in any way, justify a conclusion that she was 
of a violent temperament and it was unsafe for Bishesh- 
amath to live with her. As it turns out, the' imputa- 
tion made by the appellant serveH nobody’s purpose and 
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the appellant is not entitled to come within the excep- 

tion 9 of section 499 of the Indian Penal Code. Bmpbbob 

V. 

The result of niy deliberations, therefore, is that 
while the fii-st charge cannot be sustained, the second 
charge cannot be refuted. 

Miikerji, J. 

Like the learned Sessions Judge who tried the case 
I have every sympathy for Col. Bholanath in his dis- 
tress, but I have to administer the law, and he has cer- 
tainly been found having done something which the law 
did not permit him to do. 

For the appellant, his counsel has not urged any- 
thing about the sentence. The reason is perfectly clear. 

The appellant cares little for the amount of fine inflicted 
on him. What he cares for is a conviction. Having re- 
gard, however, to the circumstances of the case, and to 
the fact that on one of the two counts the appellant has 
heen acquitted, I think it right and proper, though un- 
asked, to reduce the sentence to the sum of Es. 250. 

King, J. : — I concur in the proposed order, which 
is the outcome of our previous consultations, but con- 
sider it desirable to state my reasons independently. 

The accused is charged with having made certain 
defamatory statements to Mr. Collett, the District 
Magistrate and to Khan Bahadur Syed Abu Mohammad, 

Deputy Collector, on the 27th of March, 1927. It is 
convenient to split up fhe charge into two separate parts 
or charges. 

The first charge is that the accused stated that the 
■complainant was of unsound mind and likely to murder 
her husband. If the accused spoke of the complainant 
as a lunatic with homicidal tendencies, his remarks 
were obviously highly defamatory. 

There is no evidence that the accused described the 
complainant as positively insane in the sense of being 
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i 928 a fit subject for detention in*a lunatic asylum. . The ac- 
cused never suggested that any action should be taken 
Coi. BHO..A against her under the Indian Lunacy Act. Mr. Collett 
NATH. (jeposes briefly,, without any amplification or explana- 
tory details, that the accused stated that the lady was 
King, j. “not in her senses”. The accused ■ admits making this 
statement and explains that in referring to the lady’s 
eccentric conduct in jumping into a river, and trying to 
buy a revolver, and so forth, he stated that- this was not 
the conduct of a woman in her senses. I am prepared 
- to accept this explanation, as Syed Abu Mohammad, 
who was present at the interview, deposes that he has 
no recollection of any allegation of insanity against the 
lady. Evidently the accused made no imputation of in- 
sanity in sufficiently definite terms to justify a convic- 
tion for defamation on that ground alone. He did, how- 
ever, mention that the lady had on certain occasions 
behaved like a person out of her senses, so much so that 
he feared that his son’s life was in danger at her hands. 

I may here remark that in i my opinion it is un- • 
necessary to prove the exact words used by the accused, 
for the purpose of supporting a conviction for oral de- 
famation. It is sufficient to prove the purport or sub- 
stance of the defamatory imputations. No honest wit- 
ness would profess to remember the exact words used by 
a person who has been speaking for even 15 minutes. 
At the most he may remember some striking phrase or 
expression. But a witness’ failure to recall the exact 
words used or the exact context in which they wotc 
spoken is immaterial, provided that he can give a su 
ciently clear account of the purport of the defamatory 
remarks. Although the learned counsel for the appel- 
lant argued that no conviction could be sustained un ess 
the exact words were proved, he was unable to quo e 
any authority for his proposition, and I am not prepar® 
to accept it. English rulings on the English law of libe 
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seem beside the point when the task before us is to apply 
the provisions of section 499 of the Indian Penal Code 
to a «ase of alleged defamation by spoken words. 


B&'PEEOE 

V. 

Col. BholA' 

HATH. 


The next question is whether the accused represent- 
ed that the lady w'gis likely to murder her husband. [The King, /. 
judgement referred to certain evidence and proceed- 
ed : — ] The accused frankly admits, “I did say to Mr. 

Collett that my son’s life was in danger at the complain- 
ant’s hands”. ‘‘The reason I wont to Mr. Collett was 
that I feared for my son’s safety, and I must have made 
some statement of that kind, though I do not remember 
the exact words.” 


The accused explains that he had good reason to 
fear for his son’s safety. His son saw him at Delhi on 
the 20th of March, 1927, and stated that he and the 
complainant had been leading a “cat and dog life” for 
some time, and he was alwnys in fear of some sort of 
violence at her hands. He mentioned that the lady had 
tried to throw herself into a river at Moradabad. He 
also mentioned that she had "roused his suspicions by 
getting possession of a razor. After hearing all this, 
the accused got information that the complainant had 
tried to buy a revolver from IManton’s at Delhi. He 
verified this fact by personal inquiry at Manton’s estab- 
lishment. Then for the first time he became seriously 
alarmed. He made a report at the police-station on the 
22nd of March that the complainant had several times 
threatened to kill his son, and that she had tried to buy 
a revolver from Manton’s. His son and the complain- 
ant had meanwhile returned to Moradabad, but the ac- 
cused failed to get any news of his son for several days. 
Even a reply-paid telegram failed to bring an answer. 
The, accused and his wife were by this time in a state of 
frantic anxiety about their son’s safety, and on the 26th 
of March the accused went to Moradabad, and on the 

25ad. 
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following day he poured forth his worries and appre- 
tensions firstly to the Khan Bahadur and then to Mr. 

Col. Bhola- Collett, the District Magistrate. . • 

I believe this explanation to he substantially cor- 
rect. Bishesharnath made similar statements about his 
Sing, J. .fife’s eccentric and suspicious behaviour, and about his 
fears for his own safety, both, to Mr. Collett and to the 
Khan Bahadur. It is certain that the accused was genu- 
inely anxious for his son s safety and that was the leason 
why he approached the District Magistrate. The learn- 
ed Sessions Judge also accepts this view but holds that 
the accused did not make the imputations against the 
complainant “in good faith (in the technical sense 
of those words), because he should not have acted upon 
information given by his son without verification. 

I think this is putting an unreasonably strict inter- 
pretation upon the requirements of “good faith”. 
Bishesharnath had no doubt tried to conceal his immoral 
connection and subsequent marriage with the complain- 
ant from his father. He- is no George "Washington, but 
after all he is a commissioned of&cer, and I do not under- 
stand why his father should be expected to disbelieve 
every word he says. Evidently he had convinced his 
father that his life was in some danger. But it was the 
complainant’s attempted purchase of the revoKer that 
brought things to a climax. The accused verified this 
fact for himself and took it as a striking confirmation of 
^ his darkest suspicions. In all the circumstances was his 

belief unreasonable? I am not at all satisfied with the 
complainant’s explanation of the revolver incident, 
.When an of&cer wants a service revolver he would not, 
usually ask his wife, who is utterly ignorant of fire-arms, 
to write and order it. Without Bishesharnath ’s evi- 
dence this point cannot be cleared up, but I am doubtful 
whether the complainant did not try to get a revolver on 
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her own account. The complainant is shown to be liable 

to outbursts of hysterical excitement. Mr. Beatty speaks Eu^brob 
of seeing her in a state of great excitement and talking col, Bhom- 
incoherently, and the Khan Bahadur describes her as 
“not of unsound mind but excitable’’. She had a mis- 
carriage in March^ 1927, which may have affected her 
mental condition at about that time. The morbid senti- 
mentality which she displayed with regard to this mis- 
carriage suggests a temporary loss of mental balance. 

If a w’oman in that state of mind tries to get possession 
of a revolver one might reasonably fear that she is con- 
templating some desperate act of violence. 

The mere fact that the accused interviewed the head 
of the training school, and the District Magistrate, and 
the Superintendent of Police at Moralabad raises an in- 
ference of his sincerity and his genuine fear for his son’s 
safety. He undoubtedly made the imputation, which 
we are now considering, for the protection of Ms inter- 
ests and his son’s interests. 

If one puts a very strict construction upon “good 
faith’’, one might well hold that father Jucundus and 
Mr. Beatty were also guilty of defamation. Father 
•Jucundns had been present at some, quarrel between 
Bi.shesharnath and his wife and was so frightened that 
he rushed to implore Mr. Beatty’s help, representing 
that Bishesharnath’s murder at his wife’s hands was ^ ■ 

imminent. Mr. Beatty went and told Mr. Collett as 
District Magistrate that the complainant was reported 
to be likely to murder her husband. No one doubts that 
father Jucundns and Mr. Beatty acted honestly and for 
the sole purpose of averting an anticipated murder. But 
did they act “with due care and attention?” Did not 
Pather Jucnndns at least act somewhat precipitately? 

One must not exact a standard of caution and attention 
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King, J- 


W 28 'higher than could be reasonably expected of an average 
BiMPBEOB person placed in the same situation. 

COB. W Having regard to all the facts of this case I hold that • 
the accused did state that the complainant was likely 
to murder her husband, or words to that effect, but the 
J- accused is entitled to the protection of the 9th exceptmn ■ 

Lastly we have to consider the second charge, 
namely the imputation that the complainant was of loose 
character, “man-mad”, and had a very bad reputation 
for being immoral at Cawnpore and Allahabad. 

Mr. Collett says the accused spoke of the lady as a 
woman of loose character and mentioned that his son 

had been with Iw before tieir taamage The 

Khan Bahadur- deposes that the accused spoke of he as ^ 

a woman of very bad character and stated that she was 
well-known for her bad reputation m Cawnpore^ and 

• Allahabad. The accused certainly called her man- . 
mad”. I take this expression as a popular rendering 

• of the technical term nymphomaniac. 

The accused admits stating that the lady had lived 

■ in adultery with his son during the lifetime of her sec- 
ond husband, and in open immorality with him at Mlah- 
abad,- Cawnpore and Quetta. He does not admit that 
he called her “man-mad” or that he charged her with 
iininoral conduct with other men. . 

I have no hesitation in accepting the Khan Baha- 
dur’s evidence that the accused used the expression 

“man-mad” It is a very, unusual expression, and tnat 

is probably the reason why the witness remembered it. 

.The charge is, therefore, proved and partly admit- 
ted. There is no clear proof that the accused spoke o 

the complainant’s misconduct with men other tham 
Bishesharnath; So we must take It that he referred on y 

to her ante-nuptial misconduct with his son, although 
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the expression “man-mad” would seem to have a wider . 
significance, and the defence made an ill-advised attempt 
to prove the complainant’s misconduct with other men.^' 

The complainant denies adultery ivith Bisheshar- 
nath during Mr. Thomson’s lifetime, although they 
were admittedly intimate friends and she admittedly 
behaved in a manner likely to rouse suspicion. Soon 
after Mr. Thomson’s death in 1924 the couple admitted- 
ly lived as husband and wife, and she bore at least one 
illegitimate child to him although they were not mar- 
ried until August, 1926. "When the complainant be- 
haved in this way I do not think she had much cause 
for complaint if her father-in-law told the District 
Magistrate the truth aliout her, i.e.. that she w’as guilty 
of ante-nuptial misconduct with her husband. Although 
the statement is defamatory, its publication would, at 
the most, amount only to a very petty offence. The 
expression “man-mad”, however, is highly defamatory, 
and this greatly aggravates the offence. 

I agree with my learned brother that the accused 
cannot claim the benefit of the 9th exception with i-e- 
ference to this charge. The accused, when speaking 
to the District Magistrate, had no justification for 
charging the complainant with sexual immorality. The 
District Magistrate could only take ^action for the pur- 
pose of averting an apprehended murder or suicide. 
For that purpose he might use his influence to effect 
a temporary separation between husband and wife. From 
the District ^Magistrate’s point of view it was quite 
irrelevant whether the complainant was sexually moral 
or immoral. The imputation of immorality cannot be 
held to have been made for the protection of any one’s 
interest. The conviction on the second charge must, 
therefore, be upheld. I agree that a fine of Es. 250 
wull meet the ease. 


V. 

Bhola- 


Kinyf J. 


k 
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Althoiigli my learned brother and I have arrived at 
bmpbeob same conclusion, we have done so on somewhat 
Ooii. BHoiiA- different grounds, and for that reason I have thought it 
necessary to write a separate iudgement. 

He holds that “there was ample justification for 
the court below for discarding the prosecution evidence 
and for considering whether there were sufficient mate- 
rials on the admission of the appellant to justify a 
conviction.” I must respectfully dissent from this 
view, since in my opinion the prosecution evidence 
established a primd facie case on both charges. 

If the prosecution evidence is to be discarded, as 
not making out even a prmid facie case, then I am doubt- 
ful whether the appellant could be rightly convicted 
merely on his own admissions, as my learned brother 
seems to have done. He laid emphasis on the welh 
known statutory provision that an accused person should 
only be questioned for the purpose of enabling him to 
explain any circumstances appearing in the evidence 
against him. But if the prosecution evidence is dis- 
carded as worthless, then there was no justification for 
questioning him at all. There was nothing calliflg for 
■ an explanation. I quite agree that “the examination 
of an accused person is not meant to supply any e^ ^ 
ciency that may exist in the prosecution evidence. 
Bearing this in mind, I have not been able to follow the 
line of reasoning adopted by my learned brother in 
finding both charges proved, merely on the strength of 

admissions elicited by questions which, ea; httpothm, 
should never have been put to the accused. The ruling 

in Be AhibuUa Ravuthan (1), which he has cited, seems 
to be an authority for holding that a conviction based 
on such grounds would not be justified. Nevertheless 
he agrees in acquitting on the first charge, not because 
(1) (1916) I. L. E., 39 Mad., 770. 
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the defamatory statements are not proved, but because 

they are covered by the 9th exception. He agrees in' 'Empebor 
convicting on the second charge because the defamatorjCoi.. Bhoi.a- 
statements are proved and are not covered by the 9th 
exception. I may remark that I accept his interpreta- 
tion of that exception. 

The appellant’s case was argued before us for about 
two days by a most able and eminent counsel, yet he 
made no suggestion that any questions had been im- 
properly put to the accused on the ground that there 
was no frima facie case for him to answer. In my 
opinion there would have been no justification for mak- 
ing such a suggestion. 

Eegarding the use w^hich is to be made of the state- 
ment of an accused person in court, I think it is dif&cult 
to make any useful general observations. Due consi- 
deration must of course be given to every part of the 
statement, but the court must exercise its judgement 
and eommon sense in accepting or rejecting any part of 
the statement as true or untrue. 

By the Court. — ^\Ye accept the appeal in part, and 
acquit the appellant of the first portion of the charge 
which related to the imputation that the complainant 
was of unsound mind and likely to murder her husband. 

We affirm the conviction as to the latter portion of the 
charge which related to the imputation of immorality of 
the complainant. We reduce the sentence to a fine of 
Es. 250. The balance of the fine will be refunded (if 
already paid) to the appellant. 
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• 1928 

July, 17. 


EsfoTe Mt. JustieB Dcilal. 

EMPEEOR THBOUGH DISTEICT MAGISTEATE OF 
BTAWAH (Applicant) v . BIHAEI LAL (Opposite 
Pab'i#).* 

Civil Procedure Code, section 115 — Revision Practice ^ 
i/i^here otdier remedy available Criminal Procedure Code^ 
section 476 — Costs. 

There is no invariable rule of the High Court under 
ivhieh an application for revision under section 115 of 'the 
Code of Civil Procedure should be refused -where any other 
remedy is open, excepting, of course, in cases -where an ap- 
peal lies t'o the High Court.- . . 

A civil court taking proceedings under section 476 of 
the Clode of Criminal .Procedure would have jurisdiction to 
award costs to one or the other party in a case where the 
parties to such proceedings are the same as those in the civil 
litigation. It' has no jurisdiction to award costs of such pro- 
ceedings against a District ‘Magistrate on whose application, 
drawing the attention of the court to the production’ of a 
seemingly forged document in a suit in that court, the pro- 
ceedings were started, but who was not a party to the suit 
itself. - ■ 

Ganga Cliaran v. Baddel (1) and Debi Das v. Ejaz 
Husain (2), referred to. 

The facts of the case fully appear from the judge- 
ment of the Court- 


The Government Advocate (Pandit Uma Shankar 
Bajpai), for the applicant. 

Munshi Baleshwari Prasad, for the opposite party. 
Dalal, J. ; — One Bihari Lai sued Lwarka Prasad 
• in the Munsif’s court at Etawah by suit No. 478 of 
1925. The dispute was about some land within the 
Municipality, and the defendant filed a plan of the 


*Civil Revision No. 154 of 1928. 

( 1 ) (19131 19 Indian Cases, 736. • (-2) (190.5) I. L. R., 28 All., 72. 
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Municipality of date 1922, showing that his brother __I 

Thakur Das w’as in possession of a certain plot of land. EMpraon 
The plaintiff Bihari Lai filed another copy in wdtich the B]h.wi Lal. 
words added w^ere that it was land of IMusainmat 
Gobindi. The suit w^as dismissed in default of parties. 

The District Magistrate naturally held an inquiry on 
hearing that tw’O different copies of the same document 
were given to two parties by the Municipality. He came 
to the conclusion that the copy filed by Bihari Lal w^as 
a forgery. He thereupon drew' the attention of the 
Government, w^ho directed him to inform the court 
concerned of his suspicion. He did so by a petition, 
dated the 14th of July, 1927, in which he narrated the 
facts and informed the court that the Local Government 
had directed him to draw the attention of the original 
civil court to the suspicion of forgery. I think that the 
Collector and District Magistrate would have been 
better advised if he had written an official letter instead 
of putting in a stamped application. Possibly he was 
badly advised by the local Crown Officers of law. The 
District Magistrate vwas no party to the suit, and drew* the 
attention of the court as he had I'cason to suspect that a 
crime had been committed. The Munsif held an in- 
quiry and w'rote a judgement in which he has not the 
courage to record any conviction as to whether the docu- 
ment was really a forgery or not. He ends up in doubt 
and therefore refuses to order prosecution. He dismiss- 
ed the application of the District Magistrate nad award- 
ed costs against the District Magistrate. 

The District Magistrate has come here in revision. 

It may be noted that in the decree th^ costs are aw'arded 
against the King-Emperor through the District Magis- 
trate of Btawah and not against the District Magis- 
trate by name- 

The first question raised on behalf of the respondent 
was that no application in revision w’ould lie. This 
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1928 objection is not warranted by the words of section 115 
~bmpbbob~' of the Code of Civil Procedure, which are : — “The High 
£ihaih*'lal. Court may call for the record of any case which has been 
decided by any court subordinate to such High Court 
in which no appeal lies thereto. ’ An application in 
revision is barred only in those cases in which 
an’ appeal lies- to this Court. In the present case 
an appeal lay to the court of the Subordinate Judge or 
District Judge. It was argued that there has been a 
practice in this Court not to permit revision when any 
other remedy is opened to the applicant in revision. A 
single Judge case,. Go/ngct Ghci'fdn v. Baddcl (1) was 
quoted. No reasons are given by the learned Judge for 
his opinion. As regards long standing practice there 
is a judgement of another single Judge in Dehi Das v. 
Ejaz Husain (2), in which it was held that the High 
C'ourt is competent to call for the record of a civil case 
and pass such orders as it thinks fit, and the exercise 
of its powers of revision on the civil side will not invari- 
ably be confined to matters in respect of which no other 
remedy is open to the party aggrieved. The learned 
Judge' observed in this matter : “It is next urged that 
this Court cannot interfere, inasmuch as there is another 
remedy which the opposite party can avail themselves 

of. . Ordinarily, I am prepared to subscribe to 

that, but in this matter each case must be judged upon 
the circumstances peculiar to it.” There is no invari- 
able rule of this Court under which an application for 
revision would be refused where any other remedy is 
open. Of course, as I have already observed, the pro- 
visions of the law are to be followed, and in cases where 
an appeal lies to this Court a revision would not lie. 

The next question is whether the court had juris- 
diction to award costs against the King-Emperor acting 
through the District Magistrate * * * In my opinion 

0) a913) 19 Indian. Cases, 736. (2) (1906) I. L. E., 28 All., 72. 
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the Munsif had no jurisdiction. The Government was ____ 
not a party to the litigation, and was not acting in any 
personal capacity. If the court did not desire, it was^^js*®' 
not bound to hold any inquiry. It was for the benefit 
of the Court itself, where no forged documents should 
!>e presented, that an inquiry was rendered necessary. It 
is true that in proceedings under section 476 of the Code 
of Criminal Procedure where the Munsif takes action 
he acts as a civil court. At the same time there is no 
provision in chapter XXXV of the Code of Criminal Pro- 
cedure as to the grant of costs to any party. Under these 
circumstances the civil court would have jurisdiction to 
award costs to one or the other party in a ease where the 
parties were the same as those in the civil litigation In 
the present case, as already pointed out, neither the 
King-Emperor nor the District Magistrate by himself 
was a party in the civil litigation, and therefore the 
Munsif had no jurisdiction to award costs in the proceed- 
ings under section 476. 

In the result I set aside the order of the Munsif 
as regards costs in his order dated the oth of March, 

19'28. I make no order as to costs here. 

APPELLATE CRML. 

Before Mr. Justice Siilaiman. Acting Chief Justice, and 
Mr. Justice Kendall. 

BAIKUNTH NATH .\nd othebs CPlaixtiffs) r. JAI 1928 

EisHUN (DEFENT).\NTi.* . 

Hindu Jaw — Hindu ividow purchasing property — Aeeretion to 
husband's estate or stridhan — Burden of proof — Presump- 
tion. 

There is no presumption in law that the money with 
wdiich a Hindu widow in possession of her husband's estate # 
makes a purchase of property came out of the savings from 
her husband’s estate. The burden is on the reversioner who, 
after the death of the widow, claims to recover such property 

’^'First Ap|>eal Ko- 524 of 1924, from a decnee of Man Mohm SaBfal, 

Snbordmate Judge of Benares, dated the 4tli of September, 1924. 
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_ from the person in' possession to establish that the property 
BAiKTraiH was acquired out of such savings. Dakhina Kali Dehi v. 

J a-gaclislncar Bhuttacharjee (1) and Dhcan Ran Bijai Bahadur 
Jai RisHtra. Singh v. Indarpal Singh (2) , referred -to. 

The facts material for the purpose of this report were 
briefly as follows : — On the death of Oanga Dhar his 
wddow, Musammat Mungi Bahu, succeeded to his estate. 
In 1885 she sold a house of her husband and realized 
Es. 2,000. In 1903 she .purchased a house for Es. 600. 
After her death the plaintiffs, as reversionary heirs of 
Ganga Dhar, sued for recovery of possession of this house, 
(among other properties) from the defendant, who was the 
orother’s son of Musammat Mungi Bahu. No evidence 
was given on either side to show the source from which 
the Es. 600, price of the house, came. 

Dr. Kailas Nath Katju and Pandit Ambika Prasad 
Pandaij, for the appellants. 

Bahu Peanj Lai Eaner/'i, Munshi Gadadhar Prasad 
and Shah Zamir Alam, for the respondent. 

SuL.AiM.AN, A.C.J., and Kbnd.all, J. — [After deal- 
ing with other points the judgement continued.] 

The next question that remains is whether the house 
in Molialla Bhairon Baoli, which was purchased by Mungi 
Bahu, can be claimed by the plaintiffs. The house was 
purchased under a sale-deed, dated the 4th of July, 1903^ 
for a sum of Es. 600. This sum consisted of Es. 500 
advanced by her previously, and a sum of Es. 100 paid 
at the time. There is absolutely no evidence on either 
side to show w’’here she had got the money which she 
advanced as a loan in the first instance, and where she 
got Es. 100 from. The learned Subordinate Judge re- 
marks that in the year 1885 she had sold a house of her 
, husband for Es. 2,000. The house in dispute was pur- 
chased 18 years after 1885, nevertheless the learned Sub- 
ordinate Judge has said ; “It is difficult to trace the source 
of the money out of which the house in dispute was pur- 
chased, but one thing is clear, viz., that she had Es.- 2,000 




(1) (1897) 2,0, 'W. N., 197. 


(2) (1899) 1. L. E., 26 Cal., 871. 
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in hand out of her husband’s estate, and she could there- 

« n -f-v , BaIKUXTE 

fore very well manage to save Es. 600 out of that to Nath 
purchase the house in dispute even after a lapse of 18j*i KisHtrs' 
years. ’ ' 

We find it very difficult to assume that Es. 600 re- 
mained in the hands of the lady after the lapse of 18 years, 
and that it w?as with that amount that she must have pur- 
chased this house. This circumstances must accordingly 
be ignored. There is, therefore, no evidence either way. 

The learned Subordinate Judge has held that it was for 
the defendant to prove that the money did not come out 
of the income of the husband’s estate. No authority 
has been cited before us in support of the contention that 
there is any presumption that the money in the hands of 
the lady is presumed to come out of the savings of her 
husband’s estate. Cases have been cited which show 
that where it is known that projicrty was purchased Cut 
of the savings, it would be treated as accretion to the 
estate if it had not been disposed of before the widov 
died. Those cases are distinguishable. The only case 
which is at all applicable is the case of Dakhina Kali Dehi 
V. Jagadisiiicar Bhiittacharjee (1), and tliat is in favour 
of the defendant and shows that there is no suc-h presump- 
tion in law. The case of Diimn Ban Biiai Bahadur 
‘Singh V. Indarpal Singh (2) also suggests that there is 
not any general presumption that the widow can own no 
property herself. We accordingly think that in the ab- 
sence of any evidence to show the contrary, it must be 
held that the plaintiffs have failed to establish that the 
said house was acquired out of the savings of the widow’s 
estate. Their claim as regards this house should accord- 
ingly be dismissed. 

[The judgement then proceeded to deal with other 

matters not relevant to this report.] 

(1) (1897) 2 C. W. N., 197. (2) (1899) I. L. B., M Cal.. 871. ^ 
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Before Mr. Justice Miikerji. 

KAEIMULLAH (Applicant) v. EAMESHWAE PEA- 
SAD (Opposite pabts:).* 

Act No XII of 1887 {Bengal, N.-W. P. and Assam Gwil 
Courts Act), section Transfer of _ appeal— Jurisdic- 
lio^Yi — Criminal Procedure Code, section MI&- Munsif s 
order in proceedings under section AI6-Appeal trans- 
f erred to Subordinate Judge. 

A District Judge is competent, under section 22 of the 
Beno-al N.-W. P- and Assam Civil Courts Act, to transfer to 

a Subordinate Judge an appeal from “ ! 

Munsif in proceedings under section 476 of the Code of 

Criminal Procedure. 

The facts of the case are fully set forth in the judge- 
ment of- the Court. . _ 

Mr. A. M. Khwaja and Munshi Har Krishna Sahai, 

for the applicant. 

Maulvi Iqhal Ahmad and Munshi Shamhhu Nath 
Seth, for the opposite party- 

Mukbrji, J. -.—The only point urged in this appli- 
cation is whether the court below had jurisdiction to hear 
the appeal. 

It appears that the opposite party, Eameshwar Pra- 
sad, brought a suit on a bond for the recovery of a certain 
amount of money a^inst Karimullah and others. lia- 
Timullah is the applicant in this Court. It was founi 
that Karimullah had paid up a good deal of the amount 
claimed and the claim of Eameshwar Prasad was exces- 
sive. At the instance of Karimullah, the Munsif direct- 
-ed the prosecution of Eameshwar under section 476 of the 
€ode of Criminal Procedure, it being held by him tha 
•Bameshwar was, prima facie, guilty of the offences under 
*Civil Revision No. 107 of 1928. .. 
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sections 209 and 210 of the Indian Penal Code. Ramesh- 

war filed an appeal to the District Judge and the Dis- K.imMCLLAH 
trict Judge transferred the appeal to a Subordinate Judge, b^meshwab 
T he Subordinate Judge heard the ease and held that the 
Miinsif’s order directing the prosecution was not justified. 

He ordered the revocation of the complaint. 

Mr. Khwaja has argued that the District Judge had 
no jurisdiction to transfer the case to the Subordinate 
Judge and he has cited two Calcutta cases. 

So far as this case is concerned, it is firmlv establish- 
ed now that a court exercising jurisdiction under section 
476 of the Code of Criminal Procedure does not cease to 
be a civil court. The proceedings taken by the court are 
of a civil nature, although not covered by the Code of 
Civil Procedure. It has, therefore, been held that a 
revision can lie only under section 115 of the Code of 
Civil Procedure, and section 439 of the Code of Criminal 
Procedure has no application. 

An appeal is provided by the Criminal Procedure 
Code, section 47 6B, against an order passed under sec- 
tion 476 of the same Code. Such an appeal would be 
an appeal from an “order” of the court. In this case, 
the appeal was against the “order” of the Alunsif. A 
District Judge is authorized, under section 22 of the 
Bengal, N.-W. P. and Assam Civil Courts Act, to 
transfer an appeal from an “order” of a Munsif to the 
court of a Subordinate Judge. It would follow, there- 
fore, that it was competent for the District Judge to trans- 
fer the present appeal to the court of the Subordinate 
Judge. The principle that the District Judge could 
transfer such cases to another officer of competent juris- 
diction was established by previous cases in this Court. 

The latest one is Affirm'n Dcfs V. jEJwperor (1). That was, 
however, a case in which a District Judge had transferred 
an appeal to an Additional District’ Judge. ,But the 

• , ( 1 ) 0927) L L. E., 49 All., 792. 
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_ transfer was justified under section 8 of Benpl.N.-W P. 

iTAssam Ciwl Courts Act. The same principle applies 
K.„'„w» “hen the transfer is made under section 22 to the comt 
of a Subordinate Judge, the appeal being from an order 

of the Munsif. , . . • ,• 

I hold that the Subordinate Judge had jurisdiction 
to hear the appeal. This application, therefore is wit - 
out merits and fails and is hereby dismissed with costs. 

appellate civil. 
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Before Mr. Justice Sulaman, Acting Chief Justice, and 
Mr. Justice King. 

bam KISHUN (PmiuTnn-) a. IiALTA SM® ami omsas 

(Dbfbndahts) . 

CM Procedure Code, eeotione o’/ 

to suit Oh] . e sale— Suit by surety direct- 

:: rrr/iS <» 

respect of execution proceedings. 

A surety lor the P— cerl 
tion proceedings executed a J case the 

tain property and P“7*%Som^r:i the surety, 
property proved insufficient. .vg hypothecated pro- 
liability was at first attempted ,he cLt 

perty, but for certain ^ person and other property of 

ordered enforcement again helonrinff to him was attach- 

ii Aoeordingly a house belonging lo mm 

? TtSd After the sale he made an application 

to be under order heine on the ground that 

and another and until the hypothecated 

the house could n declaration 
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accordingly dismissed and the sale confirmed. On the ques- 

tlon whether the suit was maintainable, held : — Eam Kishd.v 

(1) Section 47 of the Code of Civil Procedure does notliAr.TA Siwoi. 
bar the suit because that section does not in terms apply to a 

surety, inasmuch as he is not a party to the suit. The effect 
of section 145 is that for purposes of appeal only he is deemed 
to be a party to the suit, and not that section 47 as a whole 
is applicable to him. 

(2) When an order for execution is made against a surety 
under section 145, his position becomes that of a judgement- 
debtor. The proceedings taken against him are in the nature 
of execution proceedings and it is implied that he may make 
any objections which a judgement-debtor might make, though 
the mode, in which they are to be made has not been expressly 
provided. If he raises objections to the sale and the objections 
are dismissed and the sale confirmed, he is bound by the orders 
passed against him and is not entitled to re-agitate the same 
questions by means of a separate suit. Such a suit is barred 
by the principle of res judicata and also by order XXI, rule 
92(3). 

(3) A suit for setting aside a sale may lie, even after con- 
firmation of the sale, if the decree itself be attacked on the 
ground of want of jurisdiction or fraud. But where the ground 
of attack amounts only to an irregularity of procedure in exe- 
cution, and not to want of jurisdiction, such a suit does not 
lie. 

The facts of the case are fully set forth in the judge- 
ments of the Court. 

Mauivi Iqbal Ahmad, Mr. B. Malik and Babu R. C. 

Ghatak, for the appellant. 

Dr. K. N. Katjii, Munshi Shmnbhii 'Nath Seth and 
Munshi Jagdish Behari Lai, for the respondents. 

SuLAiMAN, A.O.J. : — This is a plaintiff’s appeal 
arising out of a suit for a declaration that a certain house 
is not liable to be attached and sold in certain execution 
proceedings, and for a perpetual injunction restraining 
the principal defendants from taking any such proceed- 
ings. 
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It appears that one Murtaza Khan obtained a de- 
cree for sale against Bandhan. In execution of the decree 
lawa^'slngh the mortgaged property was sold and purchased by Lalta 
Singh, defendant No. 1. This defendant deposited the 
Suiaiman Mui’taza Khan withdrew the amount. 

^ Subsequently a minor, Ram Prasad, brought a suit for 
setting aside the sale, and got it held that the property 
did not belong to Bandhan. That judgement was affirm-, 
ed on appeal. The property having gone out of the 

auction purchaser’s possession, he applied for a refund of 

the amount of the purchase money. Murtaza Khan filed 
some objections but they were disallowed and he was. 
ordered to repay it. While a revision on behalf of 
Murtaza Khan was pending, he obtained a postponement 
of the execution on the present plaintiff Ram Kishun 
standing as surety for the payment of the amount. ^ Ram , 
; Kishun filed .an unregistered security bond purporting to 

hypothecate another house. The deed further Contained 
a covenant : “If the entire decree money cannot be re- 
covered from the said property, I and my lawful repre- 
sentatives shall be liable for payment of the amount due. 
The revision was ultimately dismissed. Lalta Singh 
first tried to get the house, included in the security bond, 
sold. A warrant of attachment was issued but the amin 
reported that the boundaries did not tally, and that the 
person in actual occupation of the house claimed that it 
’ did not belong to Rain Kishun. After this the decree- 

holder applied on the 18th of March, .1924, that the surety 

had deceived the court and that the house purporting to 
have been hypothecated did not belong to him, and 
prayed that the court might order realization of the decre- 
tal money from the surety personally. 

The court ordered a warrant to issue for the arrest 
of the surety- Several attempts were made but they all 
proved infructuous. ' In May, 1924, the court ordered 
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the attachment of the house now in dispute. A copy of 

the order was duly served on the surety and attachment K ishux 
was effected. He did not appear to contest the order. LAtT* Sisoh 
The decree-holder then deposited expenses for sale, and 
notice under order XXI, rule 66 was issued to the surety snhimau. 
for the purpose of drawing up the sale proclaniatipu. 

Though it was duly served on him, he did not again ap- 
pear, and his house was sold at auction. On the 20th of 
August, 1924, he filed an application purporting to be 
under order XXT, rule 90, for setting aside the sale on the 
ground that the decree-holder, without having taken any 
steps to get the property hypothecated sold, was not en- 
titled to get the other property of the surety sold. Subse- 
quently on the 26th of August, 1924, he filed an applica- 
tion purporting to be under section 47 of the Code of Civil 
Procedure for setting aside the sale on the same ground- 
While these applications were pending, the present suit 
. for declaration was instituted on the 22nd of September, 

1924. Then on the 29th of September, 1924, Ram ** 

Kisliun’s vakils stated l>efore the court that they had no 
objection to the confirmation of the sale as they had filed 
a separate suit. The objections were accordingly dis- 
missed and the sale was confirmed. Ultimately an appeal 
from that order was also dismissed by the District Judge. 

In the, reliefs claimed in the present suit there is no 
express prayer for setting aside the sale, although the 
• sale had taken place before the suit was instituted. But 
- there can be no doubt that the object of the suit is 
substantially to avoid the sale. 

The main point urged on behalf of the plaintiff is 
that there was no personal liability of the surety to pay 
the money so long as it was not irapo.ssible to recover ' 

the amount from the property covered by the security t 

bond, ’ • 
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Sulaiman, 
A. G. J, • 


Section 47 of the Code of Civil Procedure cannot in 
Ram Kish-jn terms apply to a surety. It applies to parties to the. suit 
Lalta 'sino.i and their representatives. The surety was no party to 
the suit at all and came on the scene long after the decree 
was passed. Indeed he appeared when a dispute arose 
between the auction purchaser and the decree Pholder. 
The application of the surety did not come strictly under 
section 47- 

No doubt section 145 provides that when a person 
has become liable as a surety, the decree may be executed 
against him to the extent to which he has rendered him- 
self personally liable, in the manner .provided for the 
execution of decrees, but although the procedure for the 
execution is the same, it does not follow that he is deemed 
to be a party to the suit itself. The provision in the 
section which says that he shall for the purposes of the 
appeal be deemed a party within the meaning of sec- 
tion 47 shows clearly that he is not a party to the suit, 
although he is of course a party to that particular proceed- 
ing in the original court, and for purposes of appeal only 
he is deemed to be a party to the suit itself. But the 
effect of this section is not to make section 47 wholly 
applicable to a surety. 

In the case of Raj Raghiilar Singh v. Jai Indra 
Bahadur (1) their Lordships of the Privy Council re- 
marked that sections 47 and 144 apply only to the parties 
or the representatives of the original parties and do not. 
apply to sureties. See also the cases of Sriniha'sh Prasad 
V. Kesho Prasad (2), and Ramanathan Pillai v. Dorai- 
swami Aiyangar (3). 

It is thus clear that when no execution is being 
sought against a surety, he cannot be considered a party 
to the suit. It is also clear that if he, executed a valid 

(1) (1919) I.L.B., 42 All 158 (ISSl (2) (1911) I.L.E.. 38 Cal., 754 (768). 

(3) (1919) I.L.R., 43 Mad., 825 (S28j, 
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hypothecation bond as security, the charge could be en- _ 

forced by a separate suit. 

In the present case, however, no separate suit to^-'^’’'' Singh. 
enforce a charge could have been instituted. The security 
bond was an unregistered document and did not create Suiaimm, 
a valid hypothecation. Furthermore, like the case be- 
fore their Lordships of the Privy Council , — Raj Raghu- 
har Singh v. Jai Indra Bahadur (1), — the bond before , 

us does not hypothecate the property to any named 
mortgagee nor even to an}! officer of the court. Neither - ^ ■“'"f 
the decree-holder in his own right, nor as an assignee 
from an officer of the court, could have in a separate suit ^ 
availed himself of the supposed security, as the deed did^*"_ '. ■] 

not bind the surety to any such person. The only way'''**'^,,-jp^',';., 
to enforce the unquestioned liability against the surety! 2. 

was by way of an order of the court against the surety;^^^ 
that the money be realized by sale of his property. I am j. 
doubtful if in the case of an unregistered deed the court 
could have directed the sale of the property as if it were 
a charge. I am inclined to think that it would have 
had to attach the property mentioned in. the security 
bond. But there can be no doubt that the court had 
ample jurisdiction to enforce the liability of the surety 
in an effective manner. The court did order execution to 
issue- It attached the surety’s property. It ordered 
the sale to take place. The surety did not choose to 
come and represent to the court that the property should 
not be attached or sold. I am of opinion that if he wish- 
ed to object to the execution proceedings against him, 
he ought to have appeared and shown cause. 

The court was in no sense acting without jurisdic- 
tion. In the face of the amin’s re])ort, and in the absence 
of the surety, the court assumed that the decretal amount 
could not be recovered from the property mentioned in 
the security bond. ‘ The court had to decide this queS' 

(1) (1919) I.L.R., 42 All., 1§8, 
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1928 tion, and even if it erred in its decision, it would still 
i^^Ti^u^have jurisdiction to proceed with the execution. The 
surety does not deny his liability to pay the.money. His 
only complaint is that the court should have proceeded 
against the property mentioned in the security bond and 
not the property which has been sold. At best his objec- 
tion is that the attachment of the second property was 
improper. This plea is based on the ground that the 
court erred in holding that the amount could not be re- 
covered from the secured property. Putting the case at 
its highest in favour of the surety, the court only com- 
mitted an error of judgement wdiich would be a mere 
irregularity in the execution proceedings. An order pass- 
ed against him by a competent court, even though in pui- 
suance of some irregularity, is not a nullity but is binding 
upon him. He cannot have it set aside by another court 
in a separate suit. 

No doubt his complaint that the court should^ not 
attach the other property did not fall under order XXT, 
rule 90, for that rule is confined to a material irregularity 
or fraud in publishing or conducting the sale. He did 
raise the point in both his applications dated the 20th of 
August and the 26th of August, 1924, and that point was 
decided against him by the execution court and the appel- 
late court. Indeed his legal advisers thought it best not to 

press the objections at all. That rule undoubtedly applies 
to cases of irregularity or fraud covered by rules 89, 90 

fc and 91. . 

If order XXI, rule 92, sub-clause (3) were taken 
literally, no suit -would ever lie to set aside an order con- 
firming a sale where any application under rules 89, 90 
or 91 has been disallowed or not made at all. I am in- 
clined to think that this rule cannot be understood in 
that wide -and comprehensive sense. When the decree 
itself is being attacked on account of want of jurisdic- 
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tion, or even on acconnt of fraud, undue influence or 

coercion, as distinct from any irregularity or fraud in®™ Kiston 
the sale, I think a separate suit undoubtedly lies- . 

It does not however follow that, where it was open 
to the surety to raise objections to the attachment of his Suiaiman 
property before the court lawfully seized of the matter, 
and he has failed to raise such objections, or his objec- 
tions have been disallotved, the sale which is effected 
under the order of such coimt is liable to be set aside in a 
separate suit, even though a third .party has purchased 
the property at auction. 

Section 11 of the Code of Civil Procedure which 
embodies* the principle of res judicata, applies strictly to 
two separate suits, but it has been held that that section 
is not exhaustive, but the principle underlying it applies 
to orders passed in execution in the same suit ; Ram 
Kirpal v. Rup Kuari (1), Mungul Pershad DicMt v. Grija 
Kani I^ahiri (2), and Raja of Ramnad v. Velusami 
Tevar (3). 

A judgement-debtor is defined in section 2, sub- 
clause CIO), as any person against whom a decree has been 
passed or an order capable of execution has been made. 

By virtue of section 145, when an order for execution is 
made against a surety, he certainly becomes a judgement- 
debtor and the proceedings taken against him are in tlie 
nature of execution proceedings. 

If an order in execution is passed without jurisdic- 
tion, it cannot be impugned in proceeding^ under rule 90, 
and the confirmation of the sale may not be an absolute 
bar. But here it is a case not of want of jurisdiction 
but of mete irregularity, and the orders passed against 
the surety by a competent court must be deemed to be 
final. • 

(1) (1883) r. L. R., 6 Aii., 280. (- 2 ) (1881) I. L. R., 8 Cal., 51. ■ 

(3) (1920) L. E., 48 I. A.. 45. \ 
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I am, therefore, of opinion that he is honnd by the 
Eam Kishii-n Qfdgj. passed against him for issue of execution for attach- 
Lalta Sixoh nient and the confirmation of the sale, and it is not open 
to him. to go behind them and impugn them in a se- 
Suiaiman, parate suit. I would therefore dismiss the appeal. 

4. C J * 

King, J. : — I agree that the appeal should be dis- 
missed. The plaintiff appellant sued for a declaration 
that a certain house, could not be attached and sold in 
execution of a certain decree, and for a perpetual' in- 
junction restraining the defendants from taking any pro- 
ceedings against the house in execution of the decree. In 
view of the fact that the house had been not merely attach- 
ed, but even sold, long before the institution of the 
suit, it would have been futile to grant the injunction. 
The plaintiff was not entitled to claim a mere declaration 
in the terms prayed, without asking for the conse- 
quential relief that the sale be set aside. I think the 
court would have been justified in refusing relief on these 
grounds alone. The plaintiff had not suffered any in- 
justice in being compelled to discharge a liability which 
he voluntarily undertook. 

The appeal does, however, raise some difficult ques- 
tions of law. The first point is whether the execution 
court was lawfully empowered to sell the house in suit 
without having first attempted to sell the hypothecated 
house- 

The security bond purported to hypothecate a house 
. No. 103/268. as security for the decree money. The 
surety undertook a personal liability for the said sum in 
case it could not be recovered from the hypothecated 
property. This, bond could not be enforced by a mort- 
gage suit for several reasons. The bond was unregis- 
tered, and therefore did not serve to create a mortgage. 
I think it could not even be held to create a charge. In 
any case it did not purport to create a mortgage or charge 
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in favour of any specified person. So even if it were . 
not totally ineffective for want of registration, it could Mshtk 
only be enforced by tfie court making an order for tbeLALTA Singh 
sale of the property unless the surety paid the decree 
money : See Raj Raghuhar Singh v. Jai Indra Bahadur 
(1). This was in fact the procedure which the court 
first contemplated. The court issued a warrant for the 
attachment of the hypothecated house. The amin re- 
ported that the boundaries of house No. 103/258 do not 
tally with the boundaries mentioned in the bond and that 
the house is in the posse§sion and ownership of another 
person. The decree-holder himself confirmed this re- 
port. It appeared, therefore, that the surety had prac- 
tised a fraud upon the court by purporting to hypothecate 
a house in which he had no interest whatever. In these 
circumstances, I think the court was perfectly justified 
in finding that the money could not be realized by sale 
of the hypothecated house and in proceeding to. enforce 
the surety’s personal liability under section 145 of the 
Code of Civil -Procedure by attachment and sale of the 
house in suit. 

The surety had notice of the attachment, and he 
made no objection. He had notice of the sale proclama- 
tion, and he kept silent. After the house had been duly 
sold the surety at last came forward with objections 
purporting^ to be made under order XXI, rule 90 and sec- 
tion 47. Before the objections- could be decided he in- 
stituted this suit. After instituting the suit his vakil 
stated to the execution court that he did not wish to press 
the objections. The objections were accordingly dis- 
missed and the sale confirmed. He even appealed against 
the order of confirmation but the appeal was dismissed. 

On these facts is the suit maintainable? The suit 
is not expressly barred by section 47, since the surety is 

(1) (1919) I. L. R., 42 AIL, 1-58 (167) 

27ad. 
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. certainly not a party to the suit. He is undoubtedly a 

E.4M Kisans “judgement-debtor” within the meaning of the Code of 

L.iLT.4 Singh Civil Procedure, since he is a person against whom an 
order capable of execution has been made. Under sec- 
Kmg, J. tion 145 the order may be executed against him in the 
manner provided for the execution of decrees. This 
apparently means that he is to be treated as a judgement- 
debtor for the purpose of proceedings under order XXI. 
It is also laid down that he shall “for the purposes of 
appeal be deemed a party within the meaning of section 
47” . I confess that I find great difficulty in interpreting 
these words. Apparently they mean that he is deemed 
to be a party within the meaning of section 47 for the 
purposes of appeal only and not for any other purpose. 
The maxim Expressio unius est exclusio alterius seems 
clearly applicable. Probably the meaning is that when 
an order is made by the execution court against a surety 
then the order shall be deemed to have been made under 
section 47 and to be a “decree” and therefore appealable. 
But this implies that questions relating to ‘the execution 
of the decree may be determined by the execution court 
and not by separate suit. It also implies that the surety 
may make any objection which a judgement-debtor might 
make. Otherwise the execution court could not deter- 
mine the questions. Under what rule or section is he 
to make objections? Supposing he objects to attach- 
ment, he cannot make his objection under order XXI, rule 
58. Eules 58 to 63 must be read together and are clearly 
meant to provide for objections by outsiders and not to 
objections by judgement-debtors. Section 47 does not 
apply, since the surety is not a party to the suit and is 
only deemed to be such ‘for the purposes of appeal”. 
The position is very anomalous. The surety is certainly 
a party to the execution proceedings, being in the position- 
of a judgement-debtor. The legislature apparently in- 




TOL. LI.] 


ALLAHABAD SERIES. 


357 


tends that he should be able to make objections in the 

court of execution proceedings, but does not make any SsHrar 
express provision for such objections. It seems that wcLama Singh. 
have to fall back upon the “inherent powers” of the court 
to receive and decide objections made by the surety. King, J. 

In any ease we are faced by the difficulty that there 
is nothing in the Code providing, that questions relating * 

to the execution must be determined by the execution 
court and not by a separate suit. The surety is apparent- 
ly at liberty to ignore the execution court and to institute 
a separate suit for the reliefs which he claims. I agree 
that the terms of section 47 do not bar the present suit. 

The question then arises, when the surety does raise 
objections to the sale and when the execution court dis- 
misses the objections and confirms the sale, and the order 
of confirmation is upheld in appeal (as in the present 
case), is the surety nevertheless entitled to treat these 
adverse decisions as a nullity and to re-agitate the same 
questions by instituting a separate suit? 

I think the suit is barred by the principle of res 
judicata and also by order XXI, rule 92(3). 

The suit is not barred in express terms by section 11, 
but we have the authority of the Privy Council for holding 
that section 11 is not an exhaustive statement of the appli- 
cation of the principle of res judicata. The principle ap- 
plies to decisions made by a court in the course of execu- 
tion proceedings : Bam Eirpal v. Rup Kuari (1). On 
this principle the decision of the execution court dismiss- 
ing the surety’s objections to the sale of the house, 
which decision was upheld in appeal, is binding upon the 
surety and bars this suit. 

Order XXI, rule 92(3) also bars the suit in my 
opinion. The surety made an objection which purported 
to be made under order XXI, rule 90. This objection 

(I) (1883) I. L. E., 6 All., 269. 
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was dismissed as it was not pressed, and the sale was 

Bam Kibhtoi confirmed. The real aim of this suit is to set aside the 
Lama smoh. order confirming the sale, and such a suit seems to be 
clearly barred by order XXI, rule 92(3). I have already 
King, j. mentioned that the plaintiff did not expressly claim the 
relief of setting aside the order of confirmation, probably 
because such a suit was prima facie barred by rule 92(3). 
Hence he asked for a mere declaration that the property 
could not be sold, although it would have been futile to 
grant such a declaration without granting also the conse- 
quential relief of avoiding the sale. 

I am not prepared to hold that an order confirming 
a sale under order XXI, rule 92(1) is an absolute bar to 
a separate suit for setting aside the sale on any ground 
whatever, as for instance on the ground that the decree 
itself is vitiate*d by want of jurisdiction or fraud. In 
the present case at least no such defect can be imputed 
.'Ir to the decree. The surety’s only complaint was that the 

£ ’ • execution court proceeded to enforce his personal liability 

without first attempting to attach and sell the hypothe- 
‘ Gated house. The court had good reason to suppose that 

' any such attempt would be wholly infructuous. At the 

y- : very most, therefore, the court was guilty of irregularity 

‘ . of procedure and certainly did not act without jurisdiction 

in selling the house in suit. I concur with my learned 
J ' jr brother in dismissing the appeal. 

; By the Cotiet : — The appeal is dismissed with costs. 
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PEIVY COUNCIL. 


EAJA UDIT NAEAYAN SINGH {since deceased) v. 
MUBAEAK ALI and othees. 

[On appeal from the Board of Eevenue for the United Prov- 
inces of Agra and Oudh.] 

Appeal to Privy Council — Competence of appeal — Order of 
Board of Revenue — Thehadar — Dispute as to entry in 
register — Disptde as to tenure in course of proceedings — 
Land Revenue Act (U. P. Act III of 1901) sections 32, 
42, 44. 

A thekadar, registered under the United Provinces Land 
'Eevenue Act, 1901, purported to transfer his theka to his 
son and grandson, who appHed for mutation of names. The 
superior proprietor, being given notice, objected that the theka 
had been forfeited by the transfer, and that the transferees 
were merely tenants. The Assistant Collector upheld that 
contention. The transferor thereupon brought a civil suit 
against the transferees and obtained a decree by consent 
that the gift was incomplete and passed no title. He then 
appealed in the mutation proceedings, and eventually the 
Board of Eevenue ordered therein that the transferor should 
be re-entered as thekadar. The superior proprietor appealed 
to the Privy Council. 

Held that the appeal did not lie. A' thekadar being a 
“proprietor” within the meaning of section 32, the 
dispute was one as to an entry in the register 
maintained under section 82(a), and while by sec- 
tion 44 the decision did not. bar a civil suit, no appeal 
to the Privy Council was given. The dispute not being 
under section 32(e) it was not necessary to decide whether 
section 42, which provides that the Code of Civil Procedure 
shall apply to the trial of particular disputes within section 
32(e), had in those disputes the effect of giving a right of 
appeal under the Code, 


JX* 

1928 

Decembert 

17 . 




"^ Present : — ^Lord Phillimore, Lord Atkin, Lord Salyesbn, Sir John 
Wallis and Sir Lancelot Sanderson. 
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Appeal (No. 140 of 1927) from an order of the 
Raja Ubit Board of Eevenue of the United Provinces of Agra and 
Oudh (December 9, 1925) reversing an order of the 
mtoIbak Commissioner, Fyzahad Division. 

The facts of the litigation and the orders made by 
the Eevenue Courts therein appear from the judgement of 
the Judicial Committee. 

Shortly before the hearing of the present appeal the 
respondents gave notice to the appellant contesting the 
competence of the appeal; that question only was argued 
upon the appeal coming on for hearing. 

1928. November 12, 16. Dunne, K.G. and Jopling 
for the respondents : — This appeal does not lie. Having 
regard to the definition of a ‘ ‘thekadar’ ’ in the Oudh Eent 
Act, section 3. and the explanation added to section 32 
of the Land Eevenue Act, the application was for entry 
in the register kept under section 32(a) of the latter Act, 
not under section 32(e). There was no dispute as to 
the “class of tenure of any tenant” within section 42. 
The superior proprietor should not have been joined. Any 
dispute which arose in consequence ceased to be material 
when the transfer was declared by a civil court to be a 
nullity. The order now appealed from had reference sole- 
ly to the register under section 32(a). Under the Land 
Eevenue Act, sections 40, 44, entry in the register did 
not preclude a civil suit, and there is no provision apply- 
ing the Code of Civil Procedure or giving a right of 
appeal to the Privy Council. In these circumstances no 
appeal lies -. Rangoon Botatoung Co. v. Collector of Ran- 
goon (1). 

DeGrmjther, K. C. and E. B. Raikes for the appel- 
lant : — The litigation was a dispute “respecting the class 
or tenure of .a tenant” within section 42 of the Land 
Eevenue Act. As to such disputes that section provides 

(1) (1912) I.L.E., 40 Cal., 21; L.R., 39 I.A., 197. 
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that the procedure under the Oudh Eent Act, 1886, is to 
he followed, and by section 135 of that Act the Code of Raja udit 
C ivil Procedure is applied. Consequently the provisions 
of the Code as to appeals to the Privy Council apply. 

There were appeals to the Privy Council from the Board At.x. 
of Eevenue in Parhati Kunwar v. Deputy Commissioner 
of Kheri (1) and Rani Bijai Raj Kunwar v. Jai Indar 
Bahadur (2). [Eeference w^as made also to Bishun Nath 
Saran Singh v. Shankar (3)]. 

Dunne, K.C. in reply : — The two cases in which 
appeals from the Board of Eevenue were heard were of an 
entirely different nature from the present case; further, 
the competence of the appeals was not argued. Even 
if there was a dispute within section 42, that section 
provides that the procedure under the Eent Act is to 
apply “in the trial” of the dispute; that does not make 
applicable the provisions of the Code as to appeals to the 
Privy Council. 

December 17. The judgement of their Lordships 
w^as delivered by Sir John Wallis ; — 

In this case the Board of Eevenue of the United 
Provinces granted Eaja Udit Narayan Singh, since de- 
ceased, who will’ be referred to as the appellant, leave to 
appeal to His Majesty in Council from their order direct- 
ing that the first respondent. Shaikh Mubarak Ali, 
should be re-entered on the register maintained by the 
revenue authorities under the United Provinces Land 
Eevenue Act, HI of 1901, as a thekadar or, holder of a 
permanent but not transferable lease in a village of 
wdiich the appellant was the proprietor. 

The first respondent had purported to transfer his 
theka or lease to his son and grandson, the second and 
third respondents, with the object, it was alleged, of 

<1) (1918) I.L.R., 40 All., 541; (2) (1922) I.L.E., 44 AIL, 435; 

L.E., 45 I.A., 111. L.R., 49 I.A., 262. 

(3) (1924) 11 Oudi L. J., 687. 
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Mumrak 

Ali. 


1928 defeating the rights of succession of his other heirs under 
Ea-fa Udit the Muhammadan law. On their, application for muta- 
tion of names they were erroneously entered as pukhta- 
muuaeak tenants, a term applicable to tenants holding under 
' Ah. a sub-settlement. They then applied that they might be 
entered as matahatdars, a description applicable to under- 
proprietors or persons holding a heritable and transfer- 
able right in the land as defined in clause 15 of section 4 
of the United Provinces Land Revenue Act, III of 1901. 
The revenue authorities corrected the register but entered 
them as thekadars, the description under which their 
transferor, the first respondent, had been entered. 

They then applied to the Assistant Collector who 
ordered notice to go to the appellant as the superior pro- 
prietor. The appellant appeared and objected that the 
permanent lease had been forfeited by the transfer and 
that the transferees were at most mere tenants. The 
Assistant Collector upheld this contention and directed 
them to be registered as tenants (which, as will be seen, 
means tenants of the lands actually cultivated or other- 
wise occupied by them), that is to say, he upheld the 
appellant’s contention that the theka had been forfeited 
and that they were not entitled to be entered either as 
thekadars or as muiahatdars . 

The first respondent thereupon sued the second and 
third respondents for a declaration that his gift to th.'m 
was incomplete and no title had passed, and obtained a 
decree by consent. He then appealed to the Deputy Com- 
missioner "R^o ordered the second and third respondents 
to be registered as thekadars. This order, on appeal by 
the appellant here, was reversed by the Commissioner, 
who restored the order of the Assistant Collector. The 
first respondent then appealed to the Board of Revenue, 
who, after making the second and third respondents, 
parties here, respondents in that appeal, held that trans- 
fer in their favour was invalid and directed that the name 
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of the first respondent should again be entered as the- 

kadar. It was from this order that the appellant obtain- 
ed leave to appeal to His Majesty in Council. bihgh 

At the hearing before their Lordships, Mr. Dunne MimRAK 
took a preliminary objection that no appeal lay, and ^ 
Mr. DeGruyther, for the appellant, contended that the 
order under appeal had been made in the course of an 
inquiry as to “a dispute respecting the class or tenure 
of any tenant” within the meaning of section 42 of the 
Land Eevenue Act, as to which it is provided that the 
Collector in the trial of the dispute is to observe the pro- 
cedure prescribed for cases of a similar kind for the trial 
of suits under the Oudh Eent Act, XXII of 1886. As 
by section 136 of that Act, save as otherwise provided, the 
provisions of the Code of Civil Procedure are applied to 
all suits and proceedings under that Act, Mr. DeGruyther 
contended that the provisions of the Code as to granting 
leave to appeal to His Majesty’s Council were applicable 
to the present case. Por the respondents it was con- 
tended that section 42 was not applicable, and, even if 
it were, it merely directed the Collector in the trial of 
the dispute to observe the provisions of the Civil Proce- 
dure Code, and did not provide that that procedure should 
be observed as to appeals from his order. 

It is unnecessary to deal with the latter contention 
because, in their Lordships’ opinion, the dispute was 
about an entry in the register maintained under clause (a) 
and not under clause (e) of section 32, and because dis- 
putes about entries in register maintained under clause (a) 
are to be decided, not in accordance with the provisions 
of section 42, but in accordance with the provisions of 
section 40, which does not make any of the provisions 
of the Civil Procedure Code applicable. 

These sections are to be found in Chapter HI of 
the Land Eevenue Act, “Maintenance of Maps and Re- 
gisters,” and conie under the sub-heading “Registers.” 
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Section 31 requires lists to be prepared and maintained 
Raja Udit of all revenue-paying mahals, or revenue divisions, spe- 
cifying the revenue assessed and the person by whom it 
mtoabak payable, and also of all revenue-free mahals. Then 
Am. comes section 32, which provides that for every mahal 
or village in a mahal there is to be a record-of-rights, 
which is to include the following registers : 

(a) a register of all the proprietors in the mahal , including 
the proprietors of specific areas, specifying the nature and 
extent of the interest of each ; 


(h) in Oudh, for all mahals or pattis held in sub-settlement 
or under a heritable non-transferable lease, the rent payable 
under which has been fixed by the Settlement Officer or other 
competent authority, a register of all the under-proprietary 
co-sharers or co-lessees, specifjdng the nature and extent 
of the interest of each of them; 

(c) in Oudh, a register of all other under-proprietors in 
a mahal, and all other lessees whose rents have been fixed by 
a Settlement Officer, or other competent authority, specifying 
the nature and extent of the interest of each of them; 

(d) a register of all persons holding land revenue-free, 
specifying the nature and extent of the interest of each; 

(e) a register of all persons cultivating or otherwise 
occupying land, specifying the particulars required by sec- 
tion 55. 

E<cpMnation . — In this section the words “proprietor” and 
“under-proprietor” include a person in possession of pro- 
prietary or under-proprietary rights under a mortgage or lease. 

Now a tliekadar, who is referred to in section 3, 
clause 10, of the Oudh Bent Act, as “a person to whom 
the collection of rents in a village or portion of a village 
has been leased by the landlord” is clearly a person in 
possession of proprietary rights under a lease within the 
meaning of the explanation, and so to be entered in the 
register of proprietors under (a); and it is also clear that 
the dispute between the appellant the proprietor and the 


‘M respondents was, whether after the transfer by the first 
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respondent to the second and third respondents the theka ___ 

had not been forfeited so that neither the first respond- 
ent, the transferor nor the second and third respondents sinoh 
were entitled to be entered in that register. mtjbab-v 

It is also clear that merely as thekadars they would not 
be entered in register (e) as contended for the appellant. 

Section 55 provides that the register maintained under 
(e) shall specify as to each tenant the nature and class of 
his tenure as determined by the Oudh Bent Act and the 
rent payable by the tenant, and shall also specify the 
proprietors or under-proprietors (if any) holding land as 
sir (or home farm land), or cultivating land, not being 
sir, otherwise than as tenants, and stating with regard 
to the latter class of lands the number of completed years 
during which they have been so cultivated. It is clear, 
therefore, that proprietors and under-proprietors and 
those claiming under them by lease or mortgage are not 
to be entered in this register, except in so far as they 
themselves actually occupy or cultivate land in the village, 
and that it cannot otherwise include persons in posses- 
sion of proprietary rights under a mortgage or lease such 
as a thekadar. 

It has next to be considered how disputes as to 
entries in register (a) are to be decided. Section 33 
requires the Collector to record in the registers all changes 
that may take place and any transaction that may 
affect any of the rights and interests recorded. And 
under section 34 every person obtaining possession by 
transfer of any proprietary right in a mahal, or part of a 
mahal, or the profits thereof, or in any specific area 
therein, which is required to be recorded in registers (a) 
to (d) of section 32 is required to report the transfer, and 
no revenue court is to entertain a suit or application by 
him until he has done so. If there is a dispute about 
the transfer section 35 requires the Tahsildar to refer 
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the case to the Collector, who is to dispose of it after 
deciding the dispute in accordance with the provisions of 
Singh SectioU 40. 

mmaeak Section 40 provides that all disputes as to entries 
in the annual registers are to be decided on the basis 
of possession, and if the Collector cannot satisfy him- 
self as to which party is in possession, he is to ascertain 
by summary inquiry who is the person best entitled to 
the property and shall put such person in possession, 
but no order as to possession under this section is to bar 
anybody from establishing his right to the property in 
any civil court; and it is further provided by section 44, 
that no entry or decision under section 40 is to affect 
the right of any person to claim and establish in the 
civil court any interest in land which requires to be' 
recorded in the registers (a) to (d) of section 32. 

It is their Lordships’ opinion clear that all the 
Collector could do besides amending the register after 
the summary inquiry under section 40 was to put the 
successful party into possession, and that his order would 
not debar the unsuccessful party from asserting his 
rights by suit in a civil court. It is therefore not sur- 
prising that there is no provision of law making the 
summary inquiry under section 40 subject to the Civil 
Procedure Code so as to render the order made by the 
Board of Eevenue in such an inquiry appealable to His 
Majesty in Council. 

In this view it is unnecessary to consider the effect 
of the provisions of section 42, which applies the pro- 
visions of the Civil Procedure. Code to the trial of parti- 
cular disputes as to certain entries to be made in the 
register maintained under clause (e) — apparently be- 
cause under section 44 the decision is to be binding 
on rev^enue courts which have exclusive jurisdiction in 
suits relating to the same matter. 
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In their Lordships’ opinion the appellant has failed 
to show any right to appeal to His Maiesty in Council, Raja Udw 

^ ^ ^ ^ j «/ Narayan 

and the appeal should be dismissed with costs, save singh 


and the appeal should be dismissed with costs, save 
only that the costs of preparing and lodging the respon- 
dents’ case must be borne by the respondents them- 
selves, as the objection was only taken at the hearing. 
Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for appellant: T. L. Wilson and Go. 

Solicitor for respondents ; H. S. L. Folak. 


Mubarak 

Ali. 


SKINNEE (Plaintiff) v. NAUNIHAL SINGH (Defen- 
dant.) 

[Oh appeal from the High Court at Allahabad.] 

Indian Limitation Act (IX of 1908), articles 134, 140 — Mort- 
gage — Reversioner' s suit to redeem — Transfer of posses- 
sion by mortgagee. 

Wlien a mortgagee has transferred possession of the mort- 
gaged property for a valuable consideration, a suit to redeem 
by a plaintiff who at the date when the mortgagee transferred 
possession had a contingent interest in remainder in the pro- 
perty is governed by article 140, and not by article 134, of the 
Indian Limitation Act, 1908; the suit consequently is not 
barred if it is brought within twelve years from the date when 
the plaintiff’s estate falls with possession, even though it is 
brought more than twelve years after the date of the trans- 
fer under which the defendant claims. 

Decree of the High Court, I.L.E., 47 AIL, 803, reversed. 

Appeal (No. 86 of 1927) from a decree of the High 
Court (March 27, 1925) reversing a decree of the Subor- 
dinate Judge of Muzaffarnagar (January 20, 1923). 

The suit was brought by Alice Georgina Skinner to 
recover possession of five villages by redemption of a 
mortgage executed in 1863 by her father. The plaintiff 
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had become entitled to the villages in 1919 under her 

SKiNKiiB fa{j};ier’s will upon the successive deaths without issue 
of her three brothers. The defendant purchased the vil- 
lages in 1904 from the Nawab of Eampur to whom the 
mortgagees, acting as absolute owners, had mortgaged, 
and had subsequently sold them, in 1898 and 1903 res- 
pectively. The plaintiff died before the appeal to the 
High Court; the present appellant was her executor. 

The facts appear fully from the judgement of the 
Judicial Committee. 

The effect of the will of the plaintiff’s father and 
the position as to mortgages created by him were dealt 
with by the Board in 1913 in Skinner v. Naunihal 
Singh (1). 


The Subordinate Judge made a decree in favour of 
the plaintiff; he held that article 140 of the Indian Limi- 
tation Act, 1908, applied, and that consequently the 
suit was not barred by adverse possession as the defendant 
had pleaded. 

Upon appeal to the High Court the defendant raised 
the contention that the suit was barred by article 134. 
The learned Judges (Lindsay and Kanhaiya Lal, JJ.) 
held that that article applied and that it controlled both 
article 140 and article 148; the appeal was therefore 
allowed and the suit dismissed. The appeal is reported 
atl.L.E., 47 All., 803. 

1929. February 21, 22, 25. DeGruyther, K.G. 
and Kenworthy Brown, for the appellani : — ^When the 
mortgagees were put into possession and when they 
transferred the property the plaintiff had an interest in 
remainder which was not thereby affected. The suit 
being by a remainderman is governed by article 140 and 
therefore is not barred. That view is supported by 
Runchordas v. Parvatibai (2). The plaintiff cannot 

■'.i (1) (1913) I.L.E'., 35 All., 211; (2) (1899) I.L.E., 23 Bom., 725: 

L.R., 40 I.A., 105. L.E., 26 I.A., 71. 
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have lost her right to redeem before she became entitled _ 

to do so. The view in the High Court renders article Skikneb 
140 of no effect. But in any case article 134 applies mwmnAh. 
to a mortgaged property only when a mortgagee in 
possession under the mortgage has purported to transfer 
an absolute interest. Here the mortgagees at the date 
of the transfer were not in possession under the mortgage 
of 1863, but under a defective absolute title, and trans- 
ferred that title. [Eeference was made also to Husaini 
Khanmn v. Husain Khan (1), Ram Piari v. Budh Sen 
(2) and Bhup Singh v. Zain-ul-ahdin (3).] 

Upjohn, K.G. and Duhe, for the respondent . 

Article 134 applies exactly to this case. More than 
twelve years before the suit there was a ^ transfei 
of possession by a mortgagee for valuable consideration. 

In Radanath Doss v. Gishorne (4) Lord Cairns, m re- 
ferring to the corresponding provision of the Act of 
1859, says is means a purchaser of a de ^ucto mortgage 
upon a representation made to him, and in the full 
belief, that it is not a mortgage, but an absolute title. 

That language applies, if not to the mortgage of 1898, to 
the sale of 1903. The respondent is supported by 
Husaini Khanam v. Husain Khan (1) and cases there 
cited. Article 134 is to be regarded as an exception out 
of article 148. Article 140 does not apply. The article 
applies only to reversionary interests created by a settle- 
ment. In India an equity of redemption is not an estate r 
see Transfer of Property Act, 1882, section 60. Here 
the wrongful possession occurred while a person entitled 
in fee had the right to sue; time began to run, and under 
section 9 continued to do so. The plaintiff was not a 
reversioner for the purpose of article 140; Kashi Prasad . 

V. Inda Kunwar (5). . 

Kenworthy Brown replied. 

(11 (1907) I.L.R., 29 All., 471. (21 (19201 LL.R., 43 All., 164. 

(81 (18861 T.L.R., 9 All., 205. (4) (1871) 14 Moo. I.A., 1 (16). 

' (5) (1908) I.L.E., 30 All., 490 (498). 
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March, 19. The judgement of their Lordships was 
delivered by Lord Atkin : — 

This is an appeal from the High Court at Allahabad 
in a suit brought by Mrs. Alice Georgina Skinner against 
the respondent for the redemption of five villages speci- 
fied in the plaint. The question that has to be determin- 
ed by this Board is whether the defendant is protected 
by article 134 of the Limitation Act of 1908. The suit 
involves the dispositions of the property of the plaintiff’s 
family which have been the subject of litigation in India 
on previous occasions. For the present purpose it is 
necessary to state the material facts in order of date. 


Ill September, 1863, Thomas Skinner, the plaint- 
iff’s father, mortgaged the villages in suit together with 
other property to Seth Lakshmi Chand and Seth Gobind 
Das for the sum of Es. 50,000. It was a simple mort- 
gage, with a covenant to pay the principal on the 31st 
of December, 1863, and to put the mortgagees in posses- 
sion if there was default in payment of principal and 
interest. The principal was not duly paid; but it does 
not appear that the mortgagees took .possession at any 
rate during the mortgagor’s lifetime. In October, 1864, 
Thomas Skinner made a wall by which in the events 
that happened he left successive life interests to three of 
his sons with ultimate remainder to his daughter, the 
plaintiff. Bach interest was contingent on the holder of 
the prior estate dying without male issue; but the three 
sons who were successively life tenants did die witEout 
lawful issue. In November,1864, Thomas Skinner died, 
and his eldest son, Thomas Browne Skinner, became 
tenant for life. In fact, however, Thomas Browne Skin- 
ner assumed an absolute interest in the property : it was 
not until the will of his father received interpretation from 
this Board in 1913 in a suit brought by the second son 
that the limited interests were judicially ascertained. 
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Acting as absolute owner in November, 1867, Thomas 
Browne Skinner mortgaged the property which was the SKnwER 
subject of the original mortgage of 1863 to Seth G-obind UidhiAt. 
Das for the sum of Es. 60,000, which was expressed to 
include Es. 43,294 due on the original mortgage. The 
principal sum and interest was to be paid in eight years. 

The name of Seth Gobind Das was to be entered in the 
revenue papers as mortgagee and that of Thomas Browne 
Skinner as proprietor; the mortgagor was to continue to 
collect the rents under the supervision of agents of the 
mortgagee and the proceeds less agreed deductions w^ere 
to be applied to reducing the amount due. In 1872, 
money decrees were obtained against Thomas Browne 
Skinner and his equity of redemption in the villages in 
suit was sold in execution and bought by Seth Lakshmi 
Das, who therefore entered into possession of them on the 
footing of being absolute owmer. It will be observed 
that the above transactions took place in the names of 
Gobind Das, and Lachman Das respectively, but it has 
been assumed throughout, no doubt accurately, that the 
parties duly represented the original mortgagees of the 
mortgage of September, 1863. On the 26th of Decem- 
ber, 1898, Lachman Das, purporting to be absolute own- 
er, mortgaged with possession the five villages with much 
other property to the Nawab of Eampur for Es. 15,00,000 
“with all the proprietary and zemindari rights.” On 
the 24th of September, 1903, the Collector of Muttra, 
acting as guardian of the infant sons of Lachman Das, 
sold the whole of the mortgaged property together with 
jewellery, wLich had been the subject of a previous mort- 
gage, to the Nawab of Eampur in satisfaction of all 
claims under the mortgages. The conveyance transfers 
all the estate right, title and interest of the warrls in the 
property which included, of course, the five suit village®. 

Gn the 11th of April, 1904, the Nawab of Eampur sold 
the five villages to the respondent, Naunihal Singh, for 
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1929 Es. 1,77,000. The purchaser had the prudence to take 
' Skinnee what appears to be a warranty of title, for which he may 
jnatj^'hai, Tiltimately have occasion to be grateful. Meantime, in 
SmoH. 1900, Thomas Browne Skinner died. He was succeeded 
by his brother, Eichard Eoss Skinner, who, in 1906, 
commenced a suit against the present respondent, 
amongst others, to recover possession of the suit villages 
and other property. In this suit it was decided by this 
Board, reversing the decision of the High Court, that 
under the will of Thomas Skinner, his son, Thomas 
Browne Skinner, took only a life interest, and therefore 
respondent’s predecessors in title could not have acquired 
through him an absolute interest. They held, however, 
that though Bachman Das did not acquire an absolute 
interest from Thomas Browne he yet, notwithstanding 
the terms of the mortgage of 1864, must be held to be 
still entitled to his rights under the mortgage of 1863 
created by Thomas Skinner. These rights, it was held, 
passed to the subsequent purchasers, and therefore the 
plaintiff Eichard Eoss Skinner was not entitled to re- 
cover possession of the property except on condition that 
he redeemed the mortgage security. The suit was re- 
mitted for this condition to be performed, but in 1913 
Bichard, the plaintiff, died and the suit abated. He was 
succeeded by his brother George who, in 1017, filed a 
suit for redemption against the present respondent and 
•others in respect of the five suit villages and other pro- 
perty. However, in 1919, George died and his suit 
s,bate(l. He was succeeded by his sister Alice, who 
brought her suit for redemption against the present res- 
pondent and others for recovery of possession and re- 
demption of the suit villages and other property. In 
the course of the proceedings Mrs. Alice Skinner, the 
plaintiff, died, but as she had acquired an absolute in- 
terest this suit was not abated, and is continued by 
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James Skinner, her executor, the present appellant. By 

their written statement the defendants disputed the Skinsbb 
plaintiff’s title and claimed to have been in adverse pos- 
session by themselves or their predecessors since 1872. 

The learned Subordinate Judge found in favour of the 
plaintiff’s title as to which there is now no dispute. He 
held that the defendants could not avail themselves of 
adverse possession both because the time for redemption 
w'as, by article 148 of the Limitation Act, 60 years 
which had not expired, and because in any case, by ar- 
ticle 140, the plaintiff’s right to sue did not arise until 
1919, when after the death of the tenants for life she, 
by virtue of the remainder to her, became entitled to 
possession. The learned Judge therefore decided in 
favour of the plaintiff and made a preliminary order on 
the 28th of February, 1922, that the defendants should 
within a month deliver accounts of the income received 
from the villages during their possession in order that 
he might arrive at a fixed sum. This order not being 
appealed, on the 20th of January, 1923, the learned 
Judge made a preliminary decree for redemption in 
which he fixed the sum due to the defendants on account 
of principal, interest and costs to be Bs. 1,09,641, and 
decreed that if the plaintiff paid that sum into Court be- 
fore the 3rd of July, 1923, the defendants should re- 
transfer the property to her and that on default by the 
plaintiff the property should be sold. From this decree 
an appeal was brought and by permission of the High 
Court a further appeal was entered from the order of the 
28th of February, 1922. On the hearing before the 
High Court the defendants for the first time raised the 
defence that they were entitled to succeed by reason of 
the provisions of article 134, which fixed the period of 
limitation for a suit, “to recover possession of immove- 
able property conveyed or bequeathed in trust or mort- 
gaged and afterwards transferred by the trustee or mort- 
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gagee for a valuable consideration,” at 12 years from 
sedjner dato of tHe transfer. 


Natjnihal 

Singh, 



No evidence had been given in the Court below to 
support the plea. Such evidence must include all the 
documents of mortgage and sale which have been set out 
above, and w’^hich had not been proved or printed. The 
learned Judges, however, came to the conclusion that as 
there could be no doubt as to the material facts and as the 
necessary documents had been printed before in the case 
decided by the Privy Council in 1913 they should allow 
the point to be argued. Their Lordships cannot ap- 
prove of this decision, which appears to have been made 
against the protests of the then respondents. It appears 
to their Lordships to be highly irregular for any Court 
either to assume without the admission of all parties 
that material facts are not in dispute or to proceed to 
draw inferences from those facts where no evidence of 
them has been placed before the Court. The position is 
not improved w^here the matter is mooted for the first 
time in an appellate Court on a point not taken before 
the trial Judge. Their Lordships w^ould have felt a 
difficulty in permitting the respondent to rely upon this 
ground before them were it not that before the Board the 
appellant consented to the question being raised on the 
materials placed before the High Court. With this ex- 
pression of opinion upon the procedure below' their Lord- 
ships therefore proceed to determine the appeal. 

When the facts and documents are examined it ap- 
pears that t^ defence founded on article 134 cannot be 
supported. \ The transfer of projicrty mortgaged con- 
templated by article 134 is admittedly something other 
than an express transfer of the original mortgage. The 
article contemplates a transfer by a mortgagee pumorting 
to transfer a larger interest than that given by the mort- 
gage or at any rate an interest unencumbered by a 
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mortgage. Sucii an interest purported to be transferred 

by Lacbman Das mortgage to the Nawab* of Eampur 
in 1898 where the mortgagor purported to mortgage as Natjnihai. 
absolute owner; and also purported to be transferred by 
the sale in September, 1903, under which the respondent 
claims his absolute title. Their Lordships have little 
doubt that had Thomas Browne Skinner had the absolute 
title to the equity of redemption at the time when Lach- 
man Das purported to transfer the absolute title to the 
Naw^ab the case would have been brought within sec- 
tion 134. 

The appellant sought to put a limited construction 
on the article by contending that it only applied where 
the transfer took place while the mortgagee was mort- 
gagee, or at any rate transferred possession which he had 
obtained as mortgagee. It did not apply, they said, 
where, as here, the mortgagee had apparently ceased to 
be mortgagee by getting in the equity of redemption, 
and had obtained possession not under the mortgage but 
under the purchase of the equity in 1872. Their Lord- 
ships see no reason for accepting this view. It appears 
to them to be immaterial that the mortgagee should 
have thought he was absolute owner if in fact he was 
mortgagee; and immaterial whether he got possession 
before, under or after the mortgage if in fact he pur- 
ported to transfer the property to the transferee. But 
in the present case the transfer which is ex. concessis 
ineffective to give the absolute title was made during the 
existence of the particular estate vested in Thomas 
Browne ' Skinner, and in such a case the provisions of 
article 140 apply. It was, indeed, faintly contended by 
the appellant that the plaintiff claiming only an equity , 
of redemption did not come within the meaning of a 
remainderman. It appears to their Lordships that so 
to hold would be to do violence to the language and 
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reasoning of this Board in Skinner v. Naunihal Singh 
. (1), and would be inconsistent with the ordinary mean- 
ing of the- term. 

Whether Thomas Skinner settled the estate subject 
to the incumbrance or whether he settled the equity, in 
either case he created a contingent remainder which 
vested in the plaintiff in possession in 1919 on the death 
of the last of her brothers without issue. So far, there- 
fore, as the defendant relies upon the enjoyment of the 
absolute title for 10 years from the transfers from Bach- 
man Das and his successors in 1898 and 1903 he is 
defeated by the provisions of section 140. It is unneces- 
sary to add that if the transfer ultra the mortgage interest 
had taken place in the lifetime of Thomas Skinner, the 
settlor, so that time had begun to run in his lifetime, 
article 140 would not have availed the plaintiff This is 
in accordance with section 9 of the Limitation Act which 
itself follows the provisions of the English law. As it 
is, however, the defendant is defeated in his enjoyment 
of the absolute title by the provisions of article 140. He 
then has to fall back upon the transfer to him of the 
mortgage interest of Bachman Das in the original mort- 
gage of 1863 which, according to the decision of Ihe 
Privy Council in 1913, was quoad tantum transferred to 
him in the folds of the larger title which he thought - he 
was getting. But if he has to rely upon a mortgage title 
then he must take it subject to the obligation of all mort- 
gage title's, viz., the obligation to be redeemed. It is 
conceded and is plain that article 134 does not protect the 
transferee of a mortgage by express transfer, . and it 
appears to their Lordships idle to suppose that it protects 
a person who has taken a transfer only of a mortgage, but 
has taken it without his knowledge mistakingly suppos- 
ing that he was getting something better in circumstan- 
ces like the present, where he cannot maintain his 

( 1 ) a9l3) I.L.E., 36 All., 211; L.E., 40 I.A., 105. 
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superior title by reliance on any period of limitation. 

Besting as he does. on the interest of mortgagee he is Skimee 
liable to be redeemed. The period of redemption began, naunihai, 
it is true, in the lifetime of Thomas Skinner, and article 
140 has no application but the statutory period runs for 
60 years and had not expired when the plaintiff filed the 
present suit. 

Their Lordships therefore are of opinion that this 
appeal should be allowed with costs here and below and 
the order of the Subordinate Judge restored, and that 
the case should be remitted to the High Court to make 
such additions to the decree as may seem just to the 
plaintiff in view of the fact that possession has been with- 
held from him and his testatrix since the date fixed in the 
preliminary decree. The right to possession will be gov- 
•erned by the preliminary decree with which, as their Lord- 
ships are informed, the plaintiff has complied. Their 
Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellant; GTiapman-Wdker and 
Shephard. 

Solicitors for respondent : Douglas Grant and Dold. 
MISCELLANEOUS CEIMINAL 


Before Mr. Justice Dalai. 

EMPEEOE V. BHAIEON PE AS AD.* 

Dritninal Procedure Code, sections 190, 197,202, 561A — Cog- 
nizance — Jurisdiction of Magistrate to take cognizance — 
Search and seizure of property by District Magistrate on 
complaint of an offence requiring sanction under section 
197 — High Court’s power of interference — .iet (Local) 
No. 11 of 191.6 (C. P. Municipalities Act), section 82(1) 
— Public servant. 

Where a District Magistrate, on receipt of a complaint 
that a member of a Municipal. Board had by contravening sec- 
tion 82(1) of the U. P. Municipalities Act committed an 


1928 

July^ 24. 


^Criminal Miscellaneous No. 1?8 of 1928, 
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1928 offence under section 168 of the Indian Penal Code, and ia 
Empbrob absence of sanction of the Local Grovernment required by 

BmraoN Criminal Procedure, took cogniz- 

Pit.«AD. 3.nce and started an inquiry and under his orders a Subordi- 
nate Magistrate searched the house of the accused and seized 
his account books : Held, that the District Magistrate had 
no jurisdiction to take cognizance as he had done and that 
the High Court had inherent power to interfere, under sec- 
tion 561 A of the Code of Criminal Procedure, and even in- 
dependently of the Code. 

The facts of the case are fully set forth in the judge- 
ment of the Court. 

Munshi ijTamMda Prasad, for the applicant. 

The Government Advocate (Pandit Uma Shanker 
Bajpai), for the Crown. 

Dalal, J. : — ^This Court is much handicapped by 
neither the Deputy Magistrate Mr. Wali Bakht nor the 
District Magistrate of Agra quoting (except in one 
instance in one report) a single section of the Code of 
Criminal Procedure, which is the only Code laying down 
rules for the guidance of Magistrates in the procedure that 
they should follow. It appears that a complaint, pos- 
sibly anonymous, was made to the District Magistrate 
against Babu Bhairon Prasad to the effect that he being 
a member of the Municipal Board of Agra acquired a 
share in a contract, with the Board. Such conduct on 
the part of a member of a Municipal Board is prohibited 
by the provisions of section 82(1) of the D. P. Municipal- 
ities Act of 1916 and is made punishable as if the 
member who acquired an interest in the contract had 
committed an offence under section 168 of the Indian 
Penal Code. It appears that (though it cannot be said 
for certain as no specific details are given by either 
Magistrate, and the learned Government Advocate was 
not in possession of all the details), the District Magis- 
trate immediately took cognizance and started an in- 
quiry, which inquiry, could only be under section 202 
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of the Code of Criminal Procedure. The account-books 
of B. Bhairon Prasad were taken possession of after a 
search o£ his house and examined under the order of the 
District Magistrate to discover whether the complaint as 
to his contract with the Municipality contrary to law 
was correct .or not. It appears further from the report of 
Mr. Wall Bakht that the examination has revealed fur- 
ther alleged offences committed by B. Bhairon Prasad. 

In my opinion the District Magistrate had no jurisdic- 
tion whatsoever to take cognizance as he has done. The 
learned Government Advocate was inclined to think that 
the District Magistrate was acting in his capacity as 
executive officer. An “executive, officer” is nowhere 
defined so far as I know, and the argument possibly 
means that Mr. Nethersole, being head of the Agra dis- 
trict, can do what he pleases within the limits of that dis- 
trict without reference to the Code of Criminal Procedure. 
The District Magistrate himself, however, does not lay 
claim to any such power and has specifically stated in his 
report that Mr. Bakht undertook the inquiry in conse- 
quence of orders passed by Mr. Nethersole as District 
Magistrate for inquiry into a specific complaint of mis- 
conduct as a Municipal member on the part of Lala 
Bhairon Prasad in connection with certain gram con- 
tracts. Obviously, therefore, Mr. Nethersole claims to 
have taken action under sections 190 and 202 of the Code 
of Criminal Procedure. This disposes of the question 
whether the High Court has jurisdiction or not to inter- 
fere in this case. In whatever capacity any officer of 
the Crown in certain actions taken by him orders search 
of the house of a public servant or of a subject of the 
Crown, I think that this Court would have jurisdic- 
tion independently of the Code. "‘Nothing in the Code 
shall be deemed to limit or affect the inherent power of 
the High Court to make such orders as may be necessary 
to give effect to any order under this Code, or to prevent 



380 


THE INDIAN LAW REPORTS, [vOL. LI. 


abuse of the process of any court, or otherwise to secure 

Empkbob the ends of justice” (section 661A of the Code of Criminal 
* 

BuAiitoN Procedure). I have no doubt whatsoever as to the au- 
t^rasad. thority or ability of this Court to interfere in the present 
matter. 


Section 190 of the Code does give a District Magis- 
trate authority to take cognizance of an offence upon in- 
formation received from any person or upon his own 
knowledge or suspicion that such offence has been com- 
mitted. Even if the knowledge or suspicion was based 
on an anonymous letter, that will be sufficient to entitle 
him to take cognizance, provided there was no bar to the 
taking of such cognizance. In the present case, how- 
ever, cognizance is barred under the provisions of sec- 
tion 197 (1) of the Code of Criminal Procedure. When 
. any public servant who is not removable from his office 

■ 1 -; . save by or with the sanction of the Local Government or 

ifJ , higher authority is accused of any offence alleged 

; i to have been committed by him while acting, or pur- 

\U . porting to act, in the discharge of his official duty, no 

7 court shall take cognizance of such offence except with 

' • the previous sanction of the Local Government. Not 

^ only the sanction of the Local Government is necessary, 

! - ■ but by sub-section (2) of section 197 the Local Govern- 

I j > ment has to determine the person by whom and the 

i manner in which the prosecution is to be conducted, and 

^ '■ may specify the court before which the trial is to be held. 

^ Until such sanction is received no Magistrate can take 
cognizance under section 190 of the Code of Criminal 
Procedure. So far as I understand the two reports of the 
Magistrates, no such sanction has so far been received. 
Under the circumstances the action of the District 
» Magistrate, and under his orders of the Deputy Magis- 

trate, has been entirely without jurisdiction^ If we go 
; further and inquire as to how proceedings may be taken 
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under section 202, we find the same bar. Any Magis- 
trate on receipt of a complaint of an offence of which he Empeeob 
is authorized to take cognizance may postpone the issue bhairok 
of process for compelling the attendance of the person 
complained against, and either inquire into the case 
himself or direct an inquiry to be made by any Magis- 
trate subordinate to him. Here also the complaint has 
to be of an offence of which the Magistrate has autho- 
rity to take cognizance. I have already, pointed out 
that the District Magistrate in this particular case was 
barred under the provisions of section 197 from taking 
cognizance, and so he had no authority to direct inquiry 
by a Magistrate subordinate to him. When the law 
has provided safeguards, there must be some reason for 
providing them, and a Magistrate cannot be permitted 
to behave as if no safeguards had been provided by law. 

Beference was made by the learned G-overnment 
Advocate to the provisions of section 623 of the Code of 
Criminal Procedure. Those provisions have no appli- 
cation whatsoever to the present case. 

In the result I direct both the District Magistrate 
and the Magistrate in charge of the inquiry to stay all 
proceedings and to return whatever property may have 
been obtained on search of the house of Babu Bhairon 
Prasad. 

A copy of this order shall be sent to the District 
Magistrate. 


1928 

July, 24. 
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RE VISIONAL CRIMINAL. 

Before Mr. Justice Dalai, 

EMPEEOE ®. PEAG DATT.* 

— Criminal Procedure Code, sections 190(6), 195(1) 

No. XLV O/1860 (Indian Penal Code), sectim 211— Com- 

plaint to police — Subsequent similar complaint in court ■' 

Prosecution for false charge — Cognizance on written re- 
port of police officer— Written complaint of court not re- 
quired. 

When a false charge is made to the police an offence 
under section 211 of the Indian Penal Code is complete; and 
it cannot be said, merely because a similar complaint was sub- 
sequently made in a court, that the offence was committed 
m, or in relation to any proceeding in any court, within the 
meaning of section 195(1) (6) of the Code of Criminal Pro- 
cedure. A complaint in writing of such court is not, there- 
fore, necessary for prosecution for such offence. 

A Magistrate has the power to take cognizance under 
section 190(6) of the Code of Criminal Procedure on a written 
report by a police officer, without that officer 'having taken 
action under section 195(1) (a). 

The facts of the case are fully set forth in the iudge- 
ment of the Court. 

Mr. Hamid Hasan, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah) , for the Crowa. 

Dalal, J. : The Court had the advantage of listen- 
ing to very helpful arguments from the Assistant Gov- 
ernment Advocate and from Mr. Hamid Hasan. 

One Prag Datt complained to the police that certain 
persons committed an offence. This was done on the 
9th of October, 1927. Subsequently he lodged a com- 

. *C^inal Eevision No. 374 of 1928, from an order of L S Wliite 
Sessions Judge of Cawnpore, dated the 10th of April, 1928. ' ' ’ 
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plaint in the court of a Magistrate on the same allega- — _ — 
tions on the 17th of October, and the complaint was 
dismissed after inquiry on the 2nd of November, 1927. A ^ 
revision application to the court of the Magistrate was 
dism^sed in December of that year- Subsequently the 
Superintendent of Police of Cawnpore sent a written 
complaint to the District Magistrate for the prosecution 
of Prag Datt on a charge under section 211 of the 
Indian Penal Code, and the trial is being held by a 
Deputy Magistrate, Mr. Mathur. On the 23rd of Feb- 
ruary last, on objection being raised by Prag Datt as 
to the Magistrate’s jurisdiction, the Magistrate gave 
reasons affirming his jurisdiction and directing the trial 
to proceed. A revision application from that order was 
dismissed by the learned Sessions Judge of Cawnpore. 

I do -not agree with the summary view taken by 
the Judge that so long as there is a sanction by any 
authority it will be sufficient to satisfy the requirements 
of section 195 of the Code of Criminal Procedure. I 
have examined the case-law on the subject, and there 
appears to be conflict of authority between this Court 
and the Calcutta High Court. In a case like the present 
two Divisional Benches of the Calcutta High Court have 
held that the provisions of section 195(l)(b) would 
apply, and that there could be no prosecution without 
the sanction of the court where the complaint was^ sub- 
sequently made in court. .In the present case it will be 
noticed that no such sanction was obtained. ■ The 
judgement of the Bench in Brown v. Ananda Lai Mul- 
Uck (1) was delivered by the learned Chief Justice, 
who referred to a similar opinion given by another Bench 
of two Judges at about the same time. The learned 
Chief Justice has commented on various rulings. • His 
personal reason for holding the view that he did is given 
in the following words : — “To hold otherwise might 

(1) (1916) I.L.R., 44 Cal., 650. 
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lead to unreasonable results, e.g., assume a case where 
the information to the police is followed up by a com- 
plaint of a similar nature and to the same effect in court 
which after investigation by a Magistrate is discharged- 
the person who had been accused then applies to the 
court for sanction to prosecute the person who laid the 
complaint for making a false charge in court, and the 
court refuses such sanction. According to Mr. Gregory’s 
argument, the person who had been accused can then 
proceed, without any sanction against the prosecutor, 
alleging that he made a false charge to the police in the 
thana, relying on the same allegations and the same 
facts which the Magistrate has already investigated and 
as to which he had refused his sanction. Such a construc- 
tion would be most unreasonable and, in my • judge- 
ment, is not warranted by the language of the statute.”' 
It may be pointed out with all respect that in such' a 
case, at all events, a prosecution under section 182 
would be possible, and if such conflict between the court 
and the police is permitted there is no reason why fur- 
ther conflict should not be permitted as to prosecution 
under section 211. A Bench of this Court held definitely 
m Emperor v. Kashi Ram (1) that an offence uhaei-^en-* ' 
tion 211 was complete when the charge was mad-e,' that 
IS, when a particular person was charged before the 
police. The mere fact that subsequent proceedings 
m court are taken either against the person originally 
charged or against somebody else cannot affect what was 
done when the original charge was made, if it wa? a 
charge. In that case reference was made to a Bench 
of two Judges by Boys, J. That learned Judge dis- 
agreed with the view that a false report or a false charge 
made outside court, that is an offence under section 211 
of the Indian Penal Code committed outside the court, 
must be held to have been committed in relation to a pro- 

(1) a924) I.L.E., 46 All., 906. 
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ceeding in a court if subsequently the case came into 
court. He found it quite impossible to hold that an 
offence is committed in relation to a proceeding when 
in fact there has been no proceeding and to hold it to be 
in relation to the proceeding in a court retrospectively 
because subsequently some proceedings did go into court. 
My attention was drawn to a subsequent single Judge 
case of this Court, Ghaslawan Singh v. Emperor (1). 
The facts of that case are different. The learned Judge 
himself pointed out that the case before him was dis- 
tinguishable from the case of Emperor v. Kashi Ram 
(2), because in the case before him the false charge was 
made in court prior to any mention of such a charge to 
the Sub-Inspector. In my opinion the offence, if any, 
committed by Prag Datt was complete before he went 
to court with his complaint, and therefore it could not be 
said that the offence was committed in, or in relation 
to, any proceeding in any court. Sanction of the court 
under section 195(b) of the Code of Criminal Procedure 
was, therefore, not necessary. 


1928 


Empebob 

V. 

PBAft 
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The next question is whether the Magistrate had the 
power to take cognizance under section 190 on a re- 
port by a police officer. The Superintendent of Police 
who complained did not take action under section 195(1). 
The police officer can make a report in writing of facts 
relating fo a non-cognizable offence also,* and on such 
report the Magistrate can take cognizance of the offence. 
Under section 190(b) cognizance may he taken of an 
offence upon a report in writing of such facts made by 
any police officer. In the case of The Public Prosecutor 
v. Batnavelu Chetty (3) it was held by a Pull Bench 
that by virtue of section 190(l)(b) and 200(fla) of the 
Code of Criminal Procedure, Magistrates mentioned in 
section 190 are entitled to take cognizance of even non- 

(1) (1926) 24 A.L.J., 816. (2) (1924) I.L.E., 46 All., 906. 

(8) (1926) LL.E., 49 Mad., 525. 
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cognizable offences upon a report made in writing by a 

Emp^oe police officer without examining the officer upon oath. 

Datt. Mathur or his successor has, therefore, juris- 

diction to continue the proceedings against Prag Datt. 
I dismiss this application for revision. 


APPELLATE CWIL. 


Before Mr. Justice Kendall and Mr, Justice Niamat-ullah, 

1928 TOSHANPAL SINGH and others (Defendants) v, THE 
^ DISTEICT JUDGE OF AGFA and others (Pdain- 

'I tiffs). ^ 

I Hindu law — Son's lialility for father's debts— Immoral origin 

of debt- — Misappropriation by father amounting only to 
breach of chil duty as agent—Criminality not establish- 
ed,^ 

if • ■ ^ . ■ 

■ The secretary of a school committee,, having obtained 

,, the sanction of the committee, drew cheques on the School 

I Building Fund for the construction of a building which he 

undertook to get built. There was nothing to show that he 
I; had any dishonest purpose in the beginning. Later on, he got 

■I into difficulties and dishonestly drew cheques on the General 

,'! Fund of the School in ^n irregular way and by misleading 

- the president and members of the committee as to the posi- 

, tion of affairs, but it could not be found from the facts whe- 

ther he was guilty of a criminal offence. He subfnitted cer- 
tain accounts of the expenditure on the building, and acknow- 
I ledged his liability to account for the unspent balance and, 

I shortly after, died. The accounts were found to be unreliable 

incomplete and utterly inadequate. In a suit by the school 
committee against the sons, Held that the sons were liable, 
r to the extent of the father’s assets and the joint family pro- 

perty, for the excess of the amount drawn by the father over 
that of the value of the building. 
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A Hindu son is not bound' to pay his father’s debt if the 


liability arises directly from a criminal act, i.e., an act 
which the father might or might not have been successfully 
prosecuted but which the e-yidence on the record is sufficient 
to prove to have been criminal. If, however, there is a cml Jtidge 
liability, and subsequently the transaction becomes a criminal Agsa. 
one, the son is bound to meet the civil liability to the extent 
of the family property, and the son’s liability is in no way 
altered by the subsequent criminal act. Where the obligation 
itself is not infected -with criminality and it is possible to 
separate the civil liability from the subsequent crime, the 
cml liability itself is not so infected. 

The facts of the case are fully set forth in the judge- 
ment of the Court. 

Sir Tej Bahadur Sapru, Maulvi Iqhal Ahviad and 
Mr. B. Malih, for the appellants. 

Mr. B. E. O'Gonor and Dr. Kailas Nath Katju, for 
the respondents. 

Kendall and Niamat-tjllah, JJ.': — This is an ap- 
peal from a decree and order of the Additional Subordi- 
nate Judge of Agra in favour of the plaintiffs respon- 
dents. The plaintiffs respondents are the members of 
the Commitee of Management of the Balwant Kajput 
High School, Agra, and the defendants are the. three 
sons of the late Thakur Dhyan Pal Singh who was sec- 
retary of that Committee. The circumstances that led 
up to the suit were briefly these. In 1915 the Govern- 
ment made a grant of Es. 90,000 to the Committee to 
be expended on the school, on condition that the money 
should be placed in deposit with the Bank of Bengal 
and should not be utilized till schemes had been prepared 
(after consultation between the Managing Committee of 
the school and Government) to which the Committee 
and Government should have assented. The work was 
held up during the war, but on the 16th of October, 

1920, Dhyan Pal Singh the secretary of the Committee 
represented to them that Es. 60,000 of this grant had 
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been invested in the three years War Loan, the period 
“of which had expired, and that he had invested 
Es. 50,000 in fixed deposit with the Bank of Bengal 
at 4 per cent, per annum and Es. 10,000 in current ac- 
count. He asked for the formal sanction of the Com- 
mittee to this arrangement and further he asked for 
permission to operate on the account and to draw the 
money when necessary to meet the expenses of the brick 
kiln and the acquisition of other building materials. 
This was sanctioned by the Committee. It may be 
mentioned that Dhyan Pat Singh had drawn on the ac- 
count before the sanction of the Committee was obtained 
and between the 23rd of August, 1920, and the 25th 
of October, 1921, he drew in all by various cheques • 
Es. 60,685. On the 13th of May, 1922, he represented 
to the Committee that the estimate for the proposed al- 
terations and additions to the school building was about 
Es. 78,000 according to the current public works rate 
and that he could get the entire thing done at a cost of 
Es. 60,000 if the Committee authorized him to do it. 
He further represented that the Committee had in hand 
the sum of Es. 70,000. The Committee passed a re- 
solution authorizing him to put in hand the alterations, 
subject to some modifications proposed by the execu- 
tive engineer, which Dhyan Pal Singh himself had put 
forward, on condition that the total amount expended 
should not exceed Es. 60,000. 

Prom the 15th of May, 1922, to the 30th of Jan- 
uary, 1923, Dhyan Pal Singh got the President of the 
Committee to countersign cheques for sums amounting 
in all to Es. 21,597-3-2. It may be observed that there 
had been changes in the person of the President of the 
Committee during these proceedings, Mr. T. E. John- 
ston, Mr. J. E. W. Bennett and Dr. E. Bennet in turn 
assuming that office ex officio as District Judges ot 
Agra. On the 7th of November, 1922, Dhyan Pal Singh 
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asked Dr. E. Bennet to countersign a cheque for — ~ 
Es. 2,000. This was the first occasion on which Dr. 

Bennet had had anything to do with the matter. He 
asked Dhyan Pal Singh for vouchers and Dhyan Pal ^ismicT 
Singh replied that he had not so far been required to 
submit any but that he would now submit accounts. 
Accounts of some kind were after some considerable de- 
lay submitted, purporting to show that a sum of roughly 
Es. 50,000 had been spent on the building. Before 
the matter was cleared up Dhyan Pal Singh died on the 
30th of May, 1923. Meanwhile several matters had 
been arousing the suspicions of Dr. Bennet, who hap- 
pened, to be away from Agra when Dhyan Pal Singh died, 
and on his return finding that no cash balance had been 
left by Dhyan Pal Singh and that the large sums which 
that gentleman had drawn had not been properly ac- 
counted for, he applied for an official audit of Dhyan 
Pal Singh’s accounts and as a result of that audit the 
present suit was filed by the Committee on the 29th of 
May, 1925. No allegation was made against • Dhyan 
Pal Singh’s sons personally, but it was prayed that 
they should be made to pay a sum of Es. 86,863-4-2, or 
whatever might be found due, “from the property left by 
Thakur Dhyan Pal Singh and also out of the joint 
family property in their hands.’’ The Subordinate 
Judge, after appointing an expert to value the work done, 
found Dhyan Pal Singh’s accounts untrustworthy, de- 
cided that a sum of Es- 48,143-1-2 was due, and he gave 
a decree for this amount without past interest. 

The Subordinate Judge has calculated that this sum 
of Es. 48,143-1-2 represented the balance which Dhyan 
Pal Singh had not accounted for, by deducting- the value 
of the buildings (as calculated by Mr. Daly the expert) 
viz., Es. 35,454-2-0 from the total sums which Dhyan 
Pal Singh had realized from the Committee on account 
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of the building, which according to the Subordinate Judge 
came to Es. 83,597-3-2. 

The plaint states that the cause of action arose in 
August, 1920, when Dhyan Pal Singh began making 
improper use of the Government grant, but there is no 
mention in it of criminal misappropriation or breach of 
trust. The notice issued to Dhyan Pal Singh’s sons, 
the present defendants, on Pebruary the 19th, 1924, 
(exhibit B) was to the effect that Dhyan Pal Singh ‘ ‘com- 
mitted breach of trust of sums of money as detailed”, etc., 
but did not suggest that there had been a criminal 
breach of trust. The defendants in their written state- 
ment did not admit that Dhyan Pal Singh had mis- 
appropriated any money or that he had committed any 
criminal breach of trust. They did not positively deny 
either that he had misappropriated money or that he had 
committed criminal breach of trust. Neither allegation 
had been definitely made, it will be observed, in the plaint 
itself and the plaintiff’s case at that stage apparently was 
that Dhyan Pal Singh had been acting as tlae agent of 
the Committee, had made improper use of the (Govern- 
ment grant and was liable to account for the whole of the 
Government grant to the Committee. * * * Both in the 
final stages of the suit in the court below and in argument 
before us the defence has been based on two alternative 
and inconsistent theories; (1) that Dhyan Pal Singh had 
^tisfactorily accounted for the whole sum for which he 
was responsible and (2) that he had committed criminal 
breach of trust or criminal misappropriation or some 
crime and that the sons could not be made liable for a 
debt that was tainted with immorality. 

It is argued that although it is a pious obligation of 
the sons to discharge their father’s debts it is by no means 
part of their pious obligation to protect his memory 
against the allegation of a crime. In fact it has been 
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vehemently argued on behalf of the sons of Dhyan Pai 

Singh that the evidence discloses that Dhyan Pal Singh 
acted' dishonestly throughout and would have been con- 
victed in a criminal court. As the defendants appellants district 
took their stand from the beginning on their alleged op Tota. 
ignorance of the proceedings of their father, it was, we 
consider, open to them to base their defence in the alter- 
native on these irreconcilable pleas. 

The conclusion arrived at in regard to the first part 
of the defence by the learned Subordinate Judge was, 
as we have already remarked, that Dhyan Pal Singh’s 
accounts were untrustworthy, incomplete and utterly in- 
sufficient to dispose of the large sums for which he had 
made himself responsible to the Committee. * * * * 

The final- conclusion of the Judge was that there was not 
evidence sufficient to prove a charge of criminal breach of 
trust against Dhyan Pal Singh, but that there was a 
balance of money due by him to the Committee which he 
was bound to account for’ and the sons must be held to be 
liable to discharge it. 

41 ^ ^ ^ 

*7^ W 

The exact nature of the debts that must be held to 
be amjavahanka has given some difficulty to the various 
High Courts in India but the necessity for making a pro- 
nouncement on the subject has never, we believe, arisen 
in an appeal before the Privy Council. Their Lordships 
have, in several cases in which this precise issue did not 
arise, refered to debts which were incurred for an im- 
moral or an illegal purpose, and in one or two passages 
to debts which were “tainted with immorality.’’ But 
there is nothing in any of their pronouncements, so far 
as we know, to show that a debt which is incurred by 
means of a crime is to be distinguished from a debt which 
has been incurred in order to spend the money on an im- 
moral object. The difference between these two kinds 
of debts is obvious on the face of it. But there is au- 
thority both in the commentators on Hindu law and in 

2 9ad - 
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_*the decisions of the courts in India for holding that debts 
of both kinds are to be considered to be debts which a sou 
is under no pious obligation to discharge on behalf of his 
father. “In the view of Hindu lawyers a debt is not 
merely an obligation but a sin, the consequences of which 
follow the debtor into the next world” (Mayne’s Hindu 
Law, paragraph 302). The duty of relieving a debtor 
from the evil consequences of this sin falls on the male 
descendants and it is for this reason that there is a 
moral and religious obligation on the son to pay his 
father’s debt. But Mayne remarks that the obligation 
does not arise in two cases, (1) when the debt is of an 
immoral character and (2) when it is of a ready money 
cli.aracter; and -the instances of immoral debts given by 
that learned commentator are sums due for spirituous 
liquor, for losses at play, for promises made without 
consideration or under the influence of lust or w-rath, or 
sums for which he (the father) was a surety, or a fine 
or a toll or the balance of either and generally any debt 
for a cause repugnant to good morals. There is great 
diversity of opinion among the commentators in regard to 


the descriptions of debts by which the son is not bound, 
a diversity which, as Mr. Justice Mukerji has remarked, 
has been faithfully reproduced in the decisions of the 
courts. But the early commentators appear to have been 
■unanimous in holding that a fine or a toll' or the balance 
of either is included in such debts. The payment of a 
fine is a penalty and although it is a penalty for an im- 
moral act, the payment itself is not immoral and it is no 
doubt for this reason that the courts in India have been 
practically unanimous in holding that a debt arising out 
of a criminal transaction is not binding on the son. 

The Allahabad High Court, in 1884, in the case of 
Mahahir Prasad v. Basdeo Singh (1), held that where a 
father had embezzled money and the debt had arisen on 
account of that embezzlement it would not be binding 
a) (1881) L.LR., 6 All., 284. • 
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on the son. In this case the embezzlement was clearly 
established. In 1906 in the case of Jai Kumar Gauri tosbahtal 

Nath (1) the circumstances \vere such as to suggest an 
embezzlement, but the father executed a promissory note, 
to which his son also attached his name, for the payment Jtoge 
of the sum for which he was responsible, in this case 
the debt was held to be binding on the son, but the issue 
argued was wdiether the promissory note had been exe- 
cuted in order to stifle a prosecution and as it was not 
proved to have been executed for that purpose it was held 
that the debt could not be considered to be immoral 
because the pronote w^as executed as security for a just 
claim. In view of the distinction that has been made 
between a criminal liability and a civil obligation it is 
wnrth noticing that in this case the civil liability arose 
after the transaction which -was said to amount to an 
embezzlement. In 1916, in the case of NUldha Lai v. 

The Collector of Bulandshahr (2), an agent w^ho had 
realized Es. 4,000 on account of his principal misappro- 
priated it. The exact circumstances of that case are not 
before us but it was held that the son would be liable for 
repayment of the amount because it was hot exactly a 
case of criminal misappropriation. If it had been defi- 
nitely proved that there had been an embez. element or 
that the amount had been taken to avoid a criminal pro- 
secution the decision might have been different. In 
1924, in the case of Chandrika Ram v. Narain Prasad 
(3), it w^as held that the damages on account of trees 
which had been wrongfully cut by the father constituted 
a debt binding on the son because it vras not an illegal 
or immoral debt in spite of the fact that the father had 
done wrong in cutting the trees. The learned Judges 
who decided this case differentiated it from the case of 
Durbar Khachar v. Khachar Harsur (4), in which the 
facts w^ere somew^hat similar, because in the case before 

(1) (1906) I.L.R., 28 AIL, 718. (2) (1916) 14 A.L.J., 610. 

<8) (1924) I.L.R., 46 AU., 617. (4) (1908) I.L.R., 32 Born.. 34S. 
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them the family had benefited by the tortuous act of the 
tosh^^ father. In 1925 it was held in the case of Jagannath 
®. Prasad v. Jugal Kishore (1) that where criminal mis- 
DisraicT appropriation by the father had been admitted in his 
jtoob pleading by the applicant who claimed to bind the son, 

OK AGBA. ^ O J . T Y • 

the debt was not binding, because on the admission of 
the applicant the debt was infected with an element of 
criminality. The father had as a matter of fact been 
acquitted by the criminal court. From these decisions 
the principle may be deduced that where a crime is de- 
finitely proved against the father and the debt arises from 
that transaction, it would not be binding on the sons. 
Where the question whether there was an actual crime 
or not is doubtful the court was reluctant to hold that an 
element of criminality existed, even where there was 
considerable evidence to prove it. 

In Madras the line has perhaps been more clearly 
drawn between a criminal act and a civil liability. In 
the case of Natasayyan v. Ponnusami (2), where the 
father had dishonestly retained money due to another 
person, though he had not been convicted of a crime, it 
. was held that as he had been gmilty of a breach of a 
civil obligation the sons must be bound; whereas in the 
case of McDowell and Gomyany Ltd. v. Ragava Chetty 
(3), where the evidence showed that the father had been 
guilty of criminal misappropriation though he had not 
been convicted by a criminal court, the sons -were not 
liable. In the later cases of Kanemar Venkappayya v. 
Krishna Ghanya (4), Erasala Gurunatham v. Addepaldy 
Raghavalu (5) and Venkataoharyulu v. Mohana Panda 
(6) the same reasoning appears to have been followed. 
Where the father had been convicted of a crime or where- 
the evidence clearly showed that he had been guilty of 
criminal misconduct the sons w^ere not bound, but w^here 


(1) (1925) I.L.R., 48 AIL, 9. 

(3) (1903) I.L.R., 27 Mad., 71. 
(5) (1908) I.L.R., 31 Mad., 472. 


(2) (1892) I.L.R., 16 Mad., 99. 
(4) (1907) I.L.R., 31 Mad., 161. 
(6) (1920) I.L.R., 44 Mad., 214. 
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the evidence was only sufficient to show' a civil obliga- 

tion the sons w'ere bound. In Bombay in the case ofTos^NPAi. 
Durbar Khachar v. Khachar Harsur (1), wffiere the 
father had been guilty not of a criminal act at all but of 
an act involving him in civil damages, the son was held 
to be not liable, but the ratio decide7idi appea.rs to have 
been that the sons were not benefited by the tortuous 
act. If the sons had .been benefited it would apparently 
have been held, as it w'as in the case of Ghandrika Ram 
V. Narain Prasad (2), that the sons were liable. In the 
case of Haiimant Kashinath v. Ganesh Annaji (3) the 
father as trustee committed a breach of civil duty and 
it was held that the debt w'as not immoral and w'as 
binding on the sonl 

Mr. Justice Mookerjee in the case of Ghhakavri 
Maliton V. Ganga Prasad (4) reviews the case-law on the 
subject and suggests that the distinguishing line must 
be drawm between a criminal offence and a breach of 
civil duty and he remarks that wffiere the taking of the 
money is not in itself a criminal offence, a subsequent 
misappropriation by the father cannot discl|arge the son 
from liabilit;^ The learned Judge quotes with approval 
a passage from the case of Natasayyan v. Ponnusami 
(5) to the effect that the son is not bound to do anything 
to relieve the father from the consequence of his owm 
vicious indulgences, but he is surely bound to do that 
which the father himself would do to discharge a civil 
obligation if it were possible. 

We think that we may safely derive the following 
propositions from the case law. If the liability arises 
directly. from a criminal act, i.e., an act for which the 
father may or may not have been successfully prosecuted, 
but which the evidence on the record is sufficient to prove 
to have been criminal, the son is not bound. On this all 

fl) 0908) I.L.R.. 32 Bom., sas, f2> (1921) I.L.R., 46 All., 617. 

(3) (1918) I.L.E., 43 Bom., 612. i4) (1911) I.L.R. , .39 Cal., 862. 

(5) (1892) I.L.R., 16 Mad., 99. ’ 
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_ courts are agreed. Secondly, if there is a civil liability 
and subsequently the transaction becomes a criminal 
one, the son is bound to meet the civil liability to the 
e.vtent of the family property, but he is not concerned 
with the criminal matter. This is a more doubtful 
proposition and the decisions of the courts are not unani- 
mous. But we think that it may be supported by refer- 
ence to the nature of the religious obligation which arose 
potentially as soon as the civil liability occurred. If 
there had been no crime the son would undoubtedly have 
been responsible on account of the civil liability. The 
subsequent crime may involve the father in further diffi- 
culties in the next world, but these are beyond the control 
of the son and they are, so far as we know, distinct from 
the penalties arising from a civil obligation. If this 
be so, the son’s obligation to discharge the civil liability 
is in no way altered by the subsequent crime. In coming 
to this conclusion we do not think that w^e are in any way 
dissenting from the judgement in the case of Jaganriath 
Prasad v. Jugal Kishore (1), w^hich is the latest pro- 
nouncement of this Court on the subject. There the 
obligation itself was held to be infected with criminal- 
ity. But where it is possible to separate the civil lia- 
bilities from a criminal action we consider that the civil 
liability itself is not so infected. 

We have already given a summary account of Dhyan 
Pal Singh’s transactions so far as they appear from the 
evidence on the record. Much that is now obscure might 
have been made clear if Dhyan Pal Singh had lived and 
had been able to explain what he did and what ins motives 
were. [The judgement then proceeded to consider the 
evidence in detail, and thereafter continued as follows.] 

The final result of all these objections (to the valu- 
ation of the buildings according to Mr. Daly, the ex- 
pert) is that we wnuld add Rs. 2,392 for extra bricks, 
•(1) (1925)i.L.E., 48 All.. 9. 
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and Es. 2,757-13-0 in respect of work rejected by Mr. 

Daly as defective, to the Es. 36,454-2-0 at which Mr. 

Daly has valued the buildings provided by Dhyan Pal «■ 
Singh. The practical effect of this would be that Dhyan disSjct 
P al Singh is shown to have accounted for 

w OF AwGRA 

Es. 40,603-16-0 of the money entrusted to him. 

To return to the legal aspect of the case and the 
conduct of Dhyan Pal Singh, \ve think it is clear that 
when he applied for and obtained the sanction of the 
Committee to draw cheques up to the value of Es. 60,000 
in order to provide bricks and other materials for the 
building, there is nothing to show that he had any dis- 
honest purpose. He assumed the character of an agent 
to the Committee and from that date, that is to say from 
the 16th of October, 1920, he became responsible to 
account to them for this amount. He has failed to do 
so. It appears to be not unlikely that owing to slack 
supervision very large sums of money were wasted, but 
we can find no clear evidence of any deception until the 
date when, having exhausted Es. 60,000, he began to 
draw on the ordinary school account, for which he had 
to obtain the countersignature of the President of the 
Committee. We think that there can be no doubt that 
he intentionally misled Mr. J. E. W. Bennett, and 
later on Dr. Bennet, in regard to the position. He had 
spent all the rdoney with which he had been entrusted, 
but he still had to go on with the building, and he raised 
the money in what was most unquestionably an irregu- 
lar way. It would be difficult to say, however, that in 
so doing he committed a crime. The argument address- 
ed to us on behalf of the appellants, to show that his 
actions were “infected wdth criminality”, was directed 
to proving that from the beginning he had acted in a 
dishonest way. This, as we have held, is not proved and 
is not even likely. If he acted at first in perfect good 
faith, as we believe to be the case, and subsequently got 
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into difficulties and dishonestly drew on the ordinary 

tosha^al school accounts, he may or may not have been guilty 
of some criminal offence. It is not proved that he was, 
DrsTEioT because the position is not clear, and we do not know 
able to draw on this ordinary school account 
or what his ultimate intentions were. It is at any rate 
clear that he acknowledged liability for about Es. 30,000 
when he wrote in March, 1923, to Eadhey Lai, ’and 
that he knew then that he would have to account for 
this amount. We can only say that this part of his con- 
duct was suspicious and was probably dishonest, but in 
the view that we have taken pf the law it does not affect 
the sons liability in regard to the civil obligation which 
he undertook on the 10th of October, 1920. The posi- 
tion is somewhat complicated by the fact that in drawing 
these later cheques after the Es. 60,000 Dhyan Pal 
Singh was drawing money with which he had, so far as 
we know, not been specifically entrusted by the Com- 
mittee, but we do not think it is necessary to insist on 
the distinction. He realized the money under colour 
of the authority given him by the Committee, and he 
admitted his responsibility to account for it. 

The final result is that we modify the decree and 
order of the lower court to this extent that the amount 
of the decree is reduced by a sum of Es. 5,1-19-13-0 and 
will, therefore, be Es. 42,993-4-2. Tor the rest the 
appeal is dismissed and as the appellants have substan- 
tially failed in all their grounds of appeal, we direct 
that they pay the costs of this appeal. 
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Before Mr. Justice Mtikerji. 

SECRETARY OE STATE EOR INDIA IN COUNCIL j,ay%. 

(Defendant) v, MUELI MANOHAE (Pl.atntiff).^ _ 

Railway — Tmv>sllin.g by longer but quicker route — Excess fare 

— Indian Railways Coaching Tariff, Rules 63, 64. 

A passenger after purchasing a ticket from Agra to Mora- 
dabad via Aligarh and Chandausi discovered that if he travell- 
ed beyond Aligarh and via Ghaziabad he would reach his 
destination more quickly than by the route indicated on the 
ticket, although he would be travelling by a longer route. 

He did travel accordingly and on arrival at Moradabad he 
was made to pay excess fare. On suit for refund, Held that 
rule 64 of the Indian Eailways Coaching Tariff applies to a 
passenger who' is found travelling, either intentionally or by 
mistake, by a route other than that indicated on the ticket 
and not to a passenger who has arrived at his destination, 

■and that the case was governed by rule 63 and the excess fare 
was justified. 

The facts of the case appear from the judgement 
of the Court. 

Pandit- Uma Shankar Bajjjai, for the applicant. 

Munshi Kamla KanA Verma, for the opposite party. 

Mukerji, J. : — This is an application in revision 
by the Secretary of State for India in Council against the 
decision of a learned Judge of the small causes court at 
Moradabad. 

It appears that the respondent, Mr. Murli Manohar, 
bought a ticket from Agra to Moradabad, He paid for 
the route, a portion of which branched off from Aligarh 
and passed through Chandausi. He however discovered, 
later on, that if he travelled beyond Aligarh and via 
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_Ghaziabad he would arrive at his destination more 

OF State quickly than by the proposed route although he would be 

rVrcrl f He thought that he might 

^onte. He did travel accordingly 
Manohae. when he arrived at Moradabad, he was made to pay 
an excess fare. _ He thereupon brought the suit out of 
which this revision has arisen, to recover from the rail- 
way administration the amount of the excess fare The 
suit succeeded in the court below and hence the rerision. 

The court below held that rule No. 64 of the Coach- 
ing Tariff permitted the respondent to travel by the route 
he chose. In this Court, his learned counsel has relied 
on a further rule to be found in the “Time-table” issued 
y the East Indian Eailway and printed at page 175 
as clause (r) to rule 1, under the heading “Travelling by 
alternatiye routes. ’ ’ On behalf of the applicant, reliLe 
IS placed on rule 63 of the Coaching Tariff which is also 
to be found at page 119 of the . aforesaid Time-table * 
as clause (f) to rule 2, headed “Booking of Passengers.- 
Rule 64 IS described as a rule relating to “Passengers 
found travelling by routes other than the booked route” 
and runs as follows : — 

When a passenger is found travelling on a route 
y which he is not booked, he may travel to destination 
by the shortest or quickest route, whichever he prefers,, 
without any additional charge, fare or penalty being 
levied. If, however, a passenger refuses to travel bv the 
• shortest or quickest^ route, he will be charged the'' fare 
lor tile route by which he travels/’ 

A bare reading of this rule will show that this rule 
applies only when a passenger is in transit. It has no- 
thing to do whh a passenger who has arrived at his des- 
tination. This rule is meant to apply to a case in which 
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a passenger, either deliberately or by mistake, has select- 


1928 


ed a route by which he is not permitted to travel by the 
ticket. In those circumstances, the rule lays down that FOR India 
the railway administration will make him travel by the 
shortest or the quickest route, whichever he prefers. 

This rule cannot, by any possible interpretation, be 
made applicable to a case in which the journey has come 
to an end. 


As regards the clause (r) to be found at page 175 of 
the Time-table, this too has no application, for it does not 
permit a passenger to travel beyond the place which he 
has to reach. The illustration given clearly shows that 
the point, which he must not go beyond, would be a 
place on the same longitude as the place of his destina- 
tion. In this ease, Ghaziabad is situated to the west of 
the longitude which must pass through Moradabad and 
therefore the respondent must be taken to have travelled 
beyond Moradabad. 

The two exceptions relied on by the respondent 
having failed him, it must follow that rule 63 governs 
the case. Even if rule 63 did not exist, it must be taken 
that the route one travels by must be paid for. The re- 
sult is that the railway administration were perfectly 
justified in exacting the excess fare that they did realise 
and the suit was not justified. I allow the application 
with costs and direct that the suit do stand dismissed 
with costs. 
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Before Mr, Justice Sulaiman, Acting Chief Justice, 

1928 KIEAN KOOMAE BANEEJI (Applicant) t;. BAIJ NATH 

• (Opposite party). | 

Act No, IX of 1887 (Provincial Small Cause Courts Act), 
section 17 — Deposit of security within limitation — Ac- 
cepted hy court — Security subsequently found to be in- 
effective — Fixed deposit receipt deposited as security 
without hypothecation bond. 

In execution of an ex parte decree passed by a small 
cause court a fixed deposit, belonging to the judgment-debtor, 
in a certain Bank was attached. The judgement-debtor ap- 
plied for setting aside of the ex parte decree and stated that 
the fixed deposit which had been attached should be taken 
as security required by section 17 of the Provincial Small 
Cause Courts Act. Subsequently, and within the period of 
limitation for making the application, he deposited his fixed 
deposit receipt in court, but without any security bond hypo- ^ 

thecating its amount, and on the same day the court accepted 
it as sufficient. The decree-holder objected that no sufficient 
security had been deposited. | 


Held, that no adequate security had been furnished; 
but inasmuch as the security was accepted by the court and 
by reason of that acceptance the judgement-debtor was misled 
and was deprived of an opportunity to make good the security 
before the limitation expired, it should not be said in this 
case that he had failed to furnish security ‘‘ to the satis- 
faction of the court,” and he should be given a fresh opportu- 
nity to deposit adequate security. 

Semble, the mere fact that security is not deposited along 
with the application for setting aside the ex parte decree is 
not fatal to the application, if the security is deposited at any 
time before the expiry of the limitation for the application 
itself. 

The facts of the case are sufficiently set forth in the 
judgement of the Court. 
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Babu Sailanath Mukerji, for the applicant. 

Munshi Narain Prasad Asthana, for the opposite ^Exean 
party . banerjx 

SuLAiMAN, A. C. J. ; — This is an application in pau nath. 
revision from an order dismissing an application for 
setting aside an ex parte decree. The decree was passed 
on the 9th of January, 1928, and it was put in execution 
and a fixed deposit belonging to the applicant lying in 
a Bank was attached. Notice was sent to the Bank and 
to the applicant who thereupon filed an application in 
the court on the 5th of March, 1928, that he for the 
first time came to know of the suit on the 28th of Feb- 
ruary, 1928. In his application he stated that his fixed 
deposit which had been attached under an order of the 
court should be taken as security required by section 17 
of the Provincial Small Cause Courts Act. On the 14th 
of March, 1928, the applicant deposited the fixed de- 
posit receipt in court but he omitted to file any security 
bond hypothecating its amount. In its order of the 14th 
of March, 1928, the court accepted the attached amount 
as sufficient security. The order, how^ever, was behind 
the back of the decree-holder. It is to be noted that 
when the court accepted the amount as sufficient security, 

30 days from the date alleged to be the date on which 
the applicant first had knowledge had not expired, inti- 
mately, when objection was raised by the decree-holder 
the court held that no sufficient security within the 
meaning of section 17 had been deposited along with the 
application. The application was accordingly dismissed. 

No doubt the view which has prevailed in this . 

Court is that the provisions of section 17 are imperative 
and the requirement to deposit security at the time of 
presenting the application is mandatory ': Jagan Nath v. 

Chet Ram (1). If, however, the security is deposited 

(1) (1906) I.L.E., 28 All., 70. 
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Had the court rejected the security there and then, it 
would have been possible for the applicant to make it 
good in cash. The acceptance undoubtedly misled the 
applicant, and he was by virtue of that acceptance de- 
prived of an opportunity to make good the amount before 
the limitation expired. T therefore think that in this 
case it cannot be said that the applicant failed to furnish 
the security “to the satisfaction of the court.” The 
security was really insufficient, but the court was satis- 
fied that it was adequate. 

In the case of Azmat-uUah Khan v. Ahmad Ali (1) 
a mistake had been made by the applicant as regards the 
amount for which he was to furnish security. The 
amount for which the property covered by the security 
bond was hypothecated was slightly less than the 
amount of the decree, though the property hypothecated 
was worth more. Sttjaet, J., thought that a mistake 
of that kind was not fatal, when the applicant did in fact 
deposit the full amount in cash later. In the present 
case if the court had rejected the security on the ground 
that it was no security at all the applicant might very 
well have deposited the amount in cash. It will be in- 
justice to allow the applicant to suffer on account of an 
error committed by the court. On condition of the ap- 
plicant depositing fresh security for the full amount of 
the decree within 30 days from this date, I would in the 
special circumstances of the case allow this revision, 
and setting aside the order of the court below restore the 
application and direct that it may be disposed of accord- 
ing to law. The parties will bear their own costs. If 
fresh security is not deposited within the time allowed 
the order of the court below will stand, and the respon- 
dent will get the costs of this revision. 


Kiean 

Koomab 

Baneeji 

Baij Xath 


(1) (1925) 4? AIL, 728. 
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MISCELLANEOUS CIVIL. 

Before Mr. Justice Mukerji. 

1928 

August. 3. IN THE MATTEE OE THE SAEASWATI TEADTNo 
COEPOEATION, LIMITED.* 

Act No. VII of 1913^ (Indian Companies Act), sections 207 
215 Voluntary liquidation — Power of enforcing a call hi 
a suit. ' ^ 

A Uquidator in a voluntary liquidation can enforce a caU 
either by means of an application to the court under section 
215 of the Indian Companies Act or by means of a suit 

The power to bring such a suit is not taken away by section 
215. 

The facts of the case fully appear from the iudge- 
Hient of the Court. 

Munshi Shivo, Prasad Sinha, for the applicant. 

Mukerji, J. .-—Pandit Subhkaran Upadhiya, con- 
tributory No. 69, has raised two objections to his being 
called upon to contribute towards liquidation of the com- 
pany. The first is that he was sued by a former liquida- 
tor in the year 1918 in the city Munsif’s court at 
_ Jaunpur and he was successful. In the circumstances, 

• the present liquidators have no right to call on him to 
make, the same payment through these proceedings. 
The second objection is that the present claim is barred 
by limitation. 

_ It has been contended on behalf of the liquidators 
that the city Munsif had no jurisdiction to entertain the 
suit and the decree that was made in the suit in 1918 
does not operate as res judicata. On the onestion of 
limitation it is urged that these proceedings not being 
a suit, the Limitation Act has no application. 


*Miscellaneous Case ISTo. 215 of 1921 , 
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It appears to me that the powers of a voluntary 
liquidator are defined in section 207 of the Indian Com- ^hh 
panies Act. On the question of settlement of list of 
contributories clause (5) of section 207 is applicable and saeaswati 
it runs as follows: — “The liquidator may exercise the cobpom- 
powers of the court under this Act of settling a list of , 

contributories and of making calls, etc. 

The question is, how is a call to be enforced by the 
liquidator? One method of enforcing such call is fur- 
nished by section 215 of the Indian Companies Act, 
which says that where a company is being wound up 
voluntarily the liquidator may apply to the court to deter- 
mine any question arising in the winding up or to exer- 
cise, in respect of enforcing calls, all or any of the powers 
which the court might exercise if the company w^ere being 
wound up by the court. In the present case the com- 
pany is not being wound up by the court. It was a 
voluntary liquidation till the 1st of July, 1921, when an 
order was passed by this Court bringing the liquidation 
under its supervision. In 1918, therefore, it was open 
to the liquidator to make an application under section 
215 of the Indian Conapanies Act to enforce a call. But 
the question is, was that the only method in which «he 
could enforce the call or could he enforce the call by a 
suit? The language of section 215 does not indicate 
that this is the only method open to the voluntary liquida- 
■ tor. The fact that he has been empowered to seek the 
assistance of the High Court does not mean and cannot 
mean that ordinary powers that he may have under the | 

law are taken away from him. A liability having arisen 
when a list of contributories has been prepared, that 
liability must be open to enforcement in the ordinary 
way, unless there is some rule of law which prevents 
the ordinary way from being availed of. 

English cases based on older enactments are no sure 
guide in these circumstances, and I do not propose to rely 

30 AD 
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Limited. 


on the case of Brighton Arcade Company Ltd., v. Dowl- 
ing (1), though it supports my view. In my opinion the 
reading of section 215- leaves little room to doubt the 
voluntary liquidator’s power to enforce the calls by a 
suit. 

Such being the case, the suit of 1918. was not in- 
competent and the suit was maintainable. The result 
is that the present petition must fail as against Pandit 
Subhkaran Upadhiya. The name of Pandit Subhkaran 
Upadhiya will be removed from the list of contributories 
and he will receive his costs from the liquidators. The 
question of limitation does not require determination. 
The costs paid by the liquidators may be recouped by 
them from the assets of the company. 


REYISIONAL CRIMINAL. 


1928 

August, 


Before Mr, Justice DalaL 
EMPEEOE NEUE AHIE.^ 

.Criminal Procedure Code (as amended hy Acl No. XVIII of 
1923), sections 109, 436 — Discharge under section 119 — 
^Further inquiry hy District Magistrate — Jurisdiction — 
^^OffenceN 

A District Magistrate has no jurisdiction under section 
436 of the Criminal Procedure Code (as amended ’by Act 
XVIII of 1923) to take up in revision, and order further in- 
quiry into, the case of a person against whom proceedings under 
section 109 were taken and who was discharged under section 
119, Such a person is not a “person accused of any offence” 
within the meaning of section 436. V*elu Tayi Ammal v. 
ChidamharaDclu Pillai (2) and Emperor v. Roshan Singh (S) 
followed. King-Em'peror y. Fyaz-ud-din (4), not followed. 

*Criminal Revision No. 393 of 1928, from an order of H. H. Shaw, 
District Magistrate of Dhazipur, dated the 3rd of July, 1928. 

(1) (1868i L.R.. 3 0. P., 175. (2) (1909) I.L.E., 33 Mad., 66. 

(8) (1923) I.L.E., 46 AIL, 235. (4) (1901) I.L.R., 24 All., 148. 
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Munsbi Kmmida Prasad, for the applicant. 

. T BxfFEEOB 

The Crown was not represented. . ■ r. 

Keub Ahib 

Dalal, J. : — One Isfexir Ahir was called upon by a 
Deputy Magistrate of Ghazipur under section 109 of the 
Code of Criminal Procedure to show cause why he should 
not be hound over under section 109 of the Code of 
Criminal Procedure to be of good behaviour for a certain 
period of time. After inquiry he was discharged under 
section 119 of the Code of Criminal Procedure. Subse- 
quently the District Magistrate of Ghazipur took up the 
case in revision under section 436 of the same Code and 
directed further inquiry to be made in the case by an- 
other Deputy Magistrate. It is submitted here in revi- 
sion that the District Magistrate had no jurisdiction to 
interfere. A District Magistrate is empowered to direct 
■a subordinate Magistrate to make a further inquiry into 
the case of any person accused of an offence who has 
been discharged. It is argued here that Neur was not 
a person accused of an offence. In section 4(o) of the 
Criminal Procedure Code “offence” is defined as an act 
•or omission made punishable by any law for the time 
force . The conduct of a person called upon to 
give security under part IV of the Criminal Procedure 
Code relating to the prevention of offences would consist 
•of a number of acts or omissions and would not be des- 
cribed as one act or omission to come within the defini- 
tion of “offence”. The act or omission further has to 
he punishable by any law for the time being in force. 

The word “punishable” is not defined in section 4 of 
the Criminal Procedure Code, where however it is indi- 
cated that words and expressions used therein and defined 
in the Indian Penal Code, and not thereinbefore defined, 
shall be deemed to have the meanings respectively attri- 
buted to them by that Code. Eeferring to that Code for a 
definition of punishment, it appears that punishment is 
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V‘ 

Ne^jr Ahir. 


described in section 63 of the Indian Penal Code by an 
enumeration which, it may be taken, is considered ex- 
haustive. The giving of security is not included in the 
list of punishments given in section 63. 

This Court, in conflict with the opinion of some 
other High Courts, has held the opinion that under sec- 
tion 436 of the Criminal Procedure Code a District 
Magistrate had jurisdiction to revise the case of a person 
who had been called upon to give security and was dis- 
charged. King-Emperor v. Fyaz-ud-din (1) is one of a 
series, of cases. In "1923, however, by Act No. XVIII 
of 1923 the provisions of section 436 of the Criminal 
Procedure Code have been amended and the words “any 
accused person” have been replaced by the words “any 
person accused of an offence.” The editor of Sohoni’s 
Criminal Procedure Code has not given it as his opinion 
that the law as it previously existed has been altered by 
the amendment. He has quoted conflicting authorities- 
and made note of the disagreement between this Court 
and the Madras High Court. It appears, however, that 
when conflict of authority existed in 1923 the Legisla- 
ture must have made the amendment with a view to re- 
moving the conflict and adopting one of the two con- 
flicting views. Por reasons given above I am of opinion 
that the view of law taken by the Madras High Court 
has been preferred : Vein Tayi Ammal v. Chidam- 
baravelu Pillai (2). The learned Chief Justice of thist 
Court held the view in one case that the provisions of 
section 436 do not cover a discharge under section 119 of 
the Code of Criminal Procedure : Ertxperor v. Roshan 
Singh (3). It is true that in that case the law was' 
not discussed, as the learned Government Pleader accept- 
ed the contention of the applicant in revision in that 
case. As, however, I am of the opinion that the law 

(1) (1901) I.L.R., 24- All., 148. (2) (1909) I.L.E., 38 Mad., 85 

(3) (1923) I.L.E., 46 All., 235. 
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lias been altered to. bring it in conformity with the view 
of the Madras High Court, that view should now be Empebor 
accepted by this Court. I direct that no further proceed - neur ahib. 
ings shall be taken against Neur Ahir and that the order 
of his discharge of the 11th June, 1928, he maintained. 

FULL BENCH. 

Before Mr. Justice Boys, Mr. Justice Kendall and Mr. Justice 

King. 

EAM SAEAN DAfi (Defendant) v. BHAGWAT PEASAD 

(Plaintiff) and EAM SAEUP (Defendant)."^ 2 

Act (Local) No. XI of 1922 (Agra Pne-emption Act), sections 
19, 20 — Pre-emption — Vendee becoming co-sharer after 
suit and before decree — Defeasance of plaintiff’s suit — 

Marginal notes to sections of Act— Authority thereof — 
Interpretation of statute. 

Under the provisions of section 19 of the Agra Pre-emp- 
tion Act, 1922, a defendant vendee can, by obtaining a gift 
to himself of a share in the mahal subsequent to the institution 
of the suit and prior to the passing of the decree, defeat the 
plaintiff’s right to a decree for pre-emption. 

Section 20 of the Act is not concerned with the eifect of 
the acquisition of interest subsequent to the date of the suit, 
but applies only to such acquisition before the institution of 
the suit. 

Marginal notes to sections of an Act can be referred to 
for the purpose of interpretation if they can, be regarded as 
inserted by, or under the authority of, or assented to by the 
legislature. 

The marginal notes to the sections of the Agra Pre-emp- 
tion xAct, 1922, are to be regarded as inserted in the Act 
with the assent and authority of the Legislative Council, and 
can be referred to for the purpose of interpreting the sections. 


^Second Appeal No. 804 of 1926, from a decree of P. G. Howden, 
Additioxial Jxidge of Meerut, dated the 2nd of March, 1926, confinaing a 
decree of RaHn Lai, Munsif of Baghpat, dated the 21st of May, 1925. 
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1928 


Ram 

Saban Das 

Bhagwat 

Prasad. 


Qudrat-un-nissa Bibi v. Abdul Rashid (1), Haji Sultan 
V. Masitu (2), Ram Khelawan v. Bankey Bihari (3), Deo 
Narain Singh v. Ajudhia Prasad (4) an3 Bhagwan Sahai v. 
Nanak Chand (5), referred to. Clay don v. Green (6) and 
Balraj Kumoar y. Jagatpal Singh (7), distinguished. 

The facts of the case are fully set forth in the follow- 
ing referring order : — 

Referring Order. 

Mukbrji and Sen, JJ. : — The facts of the case are briefly 
as follows : — The defendant No. 2, Earn Sarup, sold what has 
been described as his “zamindari house,” situated in a certain 
village called Dhikana, to the defendant No. 1 on the 26th 
of March, 1924. On foot of an alleged custom of pre-emption 
the plaintiff, who is a co-sharer in the village, sued the de- 
fendant No. 1 for pre-emption. The suit was instituted on 
the 23rd of March, 1925. Pending the suit, on the 7th of 
April, 1925, the defendant No. 1, Earn Saran, obtained a gift 
from a certain co-sharer in the village with respect to a small 
interest in it. Having acquired this property. Earn Saran 
contended that he had become a co-sharer prior to the passing 
of the decree and was, therefore, in a position to defeat the 
plaintiff’s suit. The defendant No. 1 raised some other 
grounds for defeating the plaintiff’s suit but those grounds 
are not pressed before us. 

The two courts below held that the gift in favour of 
Earn Saran should have been made prior to the institution 
of the suit, to enable him to defeat the plaintiff’s right. The 
two courts below interpreted section 20 of the Pre-emption 
Act, which is admittedly applicable to the circumstances of the 
case, in the 'way indicated. 

In this Court the learned counsel for the appellant has 
argued that the interpretation put by the courts below is con- 
trary to the interpretation put in this Court in several cases, 
namely Qudrat-un-nissa Bibi v. Abdul Rashid (1), Ram 
Khelawan v. Bankey Bihari (3), Deo Narain Singh y. 
Ajudhia Prasad (4) and Haji Sultan v. Masitu (2). 

(1) (1926) 48 All., 616. (2) (1926) I.L.R., 48 AIL, 689. 

(3) (1926) LL.R., 49 AIL, 268. (4) (1927) I.L.R., 49 AIL, 696. 

(5) (1927) LL.R., 49 AIL, 516. (6) (1868) L.R., 3 C.R., 511. 

^7) (1904) I.L.B., 26 AIL, 393] 
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We find ourselves in some difficulty in accepting the inter- ______ 

pretation put on section 20 in those cases. All of those cases Bam 

were decided by Benches of two learned Judges of this Court 

and in the case of Haji Sultan v. Masitu (1), Mr. Justice Bhagwat 

Boys appears not to have been satisfied with the interpreta- Bkasad. 

tion put in the case of Qudmt-un-nissa Bihi v. Abdul Rashid 

(2), though he did not feel it necessary to dissent expressly 

from the view of his colleague. We have considered the case 

of QudraUun-nissa Bihi v. Ahdul Rashid (2) carefully, for 

that is the case which has been accepted as correct in the 

other cases without any comment or discussion. 

As we think it desirable that the case should go before 
a larger Bench, it is not necessary for us to put our views at 
full length. We shall only indicate why we find difficulty 
in accepting the interpretation put on section 20 of the 
Agra Pre-emption Act. 

Section 20 of the Agra Pre-emption Act is divided into two 
|x>rtions. If we read the two portions separately, they will 
stand as follows, even according to the view taken in the 
case of Qudrat-un-nissa Bihi v. Abdul Rashid (2) : ‘'(a) No 
suit for pre-emption shall lie where the purchaser has, prior 
to the institution of such suit, transferred the property in dis- 
pute to a person having a right of pre-emption equal or 
superior to that of the plaintiff;” (b) ‘‘No suit for pre- 
emption shall lie where the purchaser has acquired an in- 
defeasible interest in the mahal, which, if existing at the 
date of the sale or foreclosure, would have barred the suit.” 

Assuming that the expression “prior to the institution” to be 
found in clause (a) was inapplicable to clause (b), the latter 
will stand as it has been put above, without those words. 
SuLAiMAN, J., was clearly of opinion that the words “prior 
to the institution of the suit” could not be carried into what 
has been put above as clause (b). We express no opinion on 
that point, at present. We accept that ’those words should be 
confined to clause (a). But even w-ithout those words clause 
(b) would indicate that the crucial date for acquisition of an in- 
terest by the defendant must be a date before the institution 
of the suit. Clause (b) starts with the words “No suit . . . 
shall lie.” These words can only mean that where certain 
(1) (1926) 48 All., 689. (2) (1926) LL.E., 48 AIL, 616. 
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things have happened, the suit would not be naaintainable at 
Bam ^he date when the plaint is brought before the court. The 
Saban Das words cannot be interpreted as meaning that, although a suit 
Bhagwat would be perfectly justified when it is instituted, it would be 
Pkasad. liable to be defeated at a later date on certain things happen- 
ing. This would not be an interpretation of the language 
used by the legislature. The words, '‘has acquired,” point 
to the same interpretation, viz. acquisition has occurred before 
the plaint is brought into the court. 

As regards the argument that rulings of this Court, be- 
fore the enforcement of the Pre-emption Act, laid down that 
a plaintiff’s suit, though perfectly good at the date of the 
institution, was liable to be defeated if the defendant acquired 
an interest in the mahal before the passing of the decree, 
it is not right to conjecture that the legislature did not con- 
template a departure from the existing law by enacting sec- 
tion 20. For, it was also undoubtedly the rule of law laid 
down in this Court that a plaintiff’s right to pre-empt was 
liable to be defeated or modified if the transferee sold the 
property to a third person having an equal or superior right 
of pre-emption to the plaintiff, at any time before the pass- 
ing of the decree by the court of first instance: See, for 
example, Bhagwan Sahai v. Nanak Chand (1). The legisla- 
ture has clearly departed from this rule of law. We cannot, 
therefore, say that the legislature wanted to accept one part of 
the rule and was prepared to give up or dissent from the 
other part. 

• We think that when the language of a section is capable 
of clear interpretation, without the introduction of additional 
words or without looking into what was the state of the law 
before the enactment, it is not open to us either to introduce 
additional words or to look into the previous state of the 
law. 

The interpretation which has found favour in the cases 
quoted above, beginning with the case of Qzidrat-un-nma 
Bibi V. Abdul Rashid (2), requires the addition of the words 
"any time before the decree” between the words "acquired” 
and "an” as put in clause (b) above, and entirely ignores the 
opening portion of the section, namely ” no suit . . . shall 
(1) (1927) I.L.R., 49 All., 516. (2) (1926) 48 All., 616. 
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lie,” and the word ‘"has,” in present perfect tense, before ' 

the word ‘‘acquired.” “Has acquired” means, “the acquisi- Bam 
tion is complete at the date mentioned,” viz. the date of 

the institution of the suit. Bhagwat 

Prasad. 

The Pre-emption Act was passed onty a short time ago. 

The first case in which the interpretation, which we find 
difficult to accept, was declared was decided in 1926, and the 
other cases which followed it were decided either the same 
year or the next year. The period, therefore, is too short 
to induce us to accept the interpretation on the sole ground 
of the interpretation being of some standing. 

We refer the case to the Hon’ble the Chiep Justice, for 
the formation of a larger Bench; and the question which we 
refer to that Bench is as follows : — “Whether on a true inter- 
pretation of sections 19 and 20 of the Agra Pre-emption Act 
of 1922, a defendant vendee can defeat the plaintiff’s right bf 
pre-emption, which undoubtedly existed at the date of the 
institution of the suit, by acquisition of an interest, equal 
or superior to the plaintiffs in the mabal, after the institution 
of the suit but prior to the passing of, the decree by the first 
court.” 

Dr. N. G. Vaish, for the appellant. 

Munshi Panna Lai, for the respondent. 

Boys, J. : — The following question has been re- 
ferred to the Bull Bench : — 

“Whether on a true interpretation of sections 19 
and 20 of the Agra Pre-emption Act of 1922 the defend- 
ant vendee can defeat the plaintiff’s right of pre-emption, 
which undoubtedly existed at the date of the institution 
of the suit, by acquisition of an interest equal or superior 
do the plaintiff’s in the mahal after the institution of the 
suit but prior to the passing of the_^ decree by the first 
court?’’ 

The reference to sectioii 19 in the question is insert- 
ed in manuscript after the referring order was typed. 
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This subsequent insertion we note only because the dis- 
cussion of the question in the referring order is confined 
to the effect of section 20 of the Act, and no opinion has 
been expressed in that referring order in regard to the 
effect of section 19. We have, however, manifestly to 
consider both sections. 

In the present case the facts are that Eam Sarup 
on the 26th of March, 1924, sold a zamindary house to 
the defendant Eam Saran Das, who at the time of the 
sale was not a co-sharer. 

On the 26th of March, 1925, Bhagwat Prasad by 
virtue -of his right as a co-sharer brought a suit for pre- 
emption against Eam Saran Das, the vendee, and Eam 
Sarup the vendor. On the 7th of April, 1925, that is 
subsequent to the filing of the suit, but prior to the 
decree, Eam Saran Das, the defendant vendee, obtained a 
gift of a share in the mahal. It will be noted that this 
suit was brought under the Agra Pre-emption Act of 
1922, and one of the questions, in fact the main ques- 
tion, with which we are concerned is whether the Act al- 
tered the law as it is admitted to have previously existed,. 

Both courts decreed the plaintiff’s suit, repelling the 
defendant’s contention that he could defeat it because 
he had become a co-sharer before the decree bv virtue of 
the .gift to him. 

The defendant has appealed and on his behalf it 
has been contended that by virtue of section 20 of the 
Act of 1922 a subsequent gift to him after the filing of 
the suit but before the decree defeated the plaintiff’s 
right and the suit should have been dismissed. Eeliance 
appears to have been placed on behalf of the defendant 
on section 20 throughout, and his counsel did not appar- 
ently intend to rely at all on section 19, until reference 
to that section was made by the Court at the hearing 
before us. This will no doubt also account for the fact 
that the applicability of section 19 is not discussed in 
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the referring order, and that mention of that section | 

only finds subsequent place in the question referred. Eak 
T he explanation of this is probably to be found in the 
fact that section 20 was interpreted in a sense to some 
extent favourable to the defendant in Qiidrat-un-nissa 
Bihi V. Abdul Rashid (1). No attention appears to 
have been directed to the fact that that case is also 
authority for the proposition that section 19 must also 
be interpreted in a sense favourable to the defendant, 1 

even if section 20 w'ould not help. 

As the case now is before us for judgment we have 
to consider the effect of both sections. It is admitted on 
all sides that according to the previously existing law 
a gift to the vendee, though subsequent to the date of 
suit, would, if prior to the decree, defeat the right of the 
plaintiff pre-emptor and his suit would have to be dis- ; 

missed. That is how the law undoubtedly stood before I 

the passing of the Act of 1922. A reference has been 
made in the referring order to the view expressed by me ; 

in Haji Sultan v. Masitu (2). In that judgment I re- 
ferred to the fact that the cnrsus curiae in defendant’s 
favour involved a departure from the ordinary principle 
that a plaintiff’s right should be determined by the state 
of affairs existing at the date of suit. I said; “There 
is, obviously something to be said in support of this de- 
parture from the ordinary rule of regarding the date of j 

suit as the crucial date, but it is a dangerous departure. 

I, think that its extension to further cases is one to which 
I should be very loath to assent without full considera- 
tion. These observations are only necessar}" because I 
want to guard against the suggestion that anything and ■ 
everything that occurs subsequent to the date of a suit • 

may similarly be taken into consideration. I agree 
with the order proposed.” I have quoted this passage 

(1) 11926) I.L.E., 48 AH., 616. m (1926) I.L.B., 48 All., 689. • , 

'■ ' i ! 

■ I 1 
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in full because the remarks are referred to in the re- 
ferring order as throwing doubt on the cursus curiae. It 
is, however, apparent from the passage that I have 
quoted that though I disliked, and, I may add, would not 
have been a Mulling party to the establishment of such 
a cursus curiae, I acknowledged that it already existed 
and agreed to follow it. It is quite a different matter 
that we have got to consider. The case before the court 
in Haji Sultan v. Masitu (1) was a case prior to the Act 
of 1922, and we had not got to consider in that, nor did 
I consider in that, the effect of the new Act of 1922 
which was not applicable to the case then before us, or 
the question whether that Act amended the law or codi- 
fied it as already existing. 

To turn now to the Act itself. The defendant 
relied, as I have said, on section 20. He contended 
that there was nothing to show that section 20 was in- 
tended to alter the laMf, and that it covered not only 
acquisitions prior to the suit but also acquisitions subse- 
quent to the date of the suit. Section 20 reads, so far 
as is material for the present case : — “No suit for pre- 
emption shall lie where the purchaser . . . has acquired 
an indefeasible interest in the mahal which, if existing 
at the date of the sale or foreclosure, would have barred 
the suit.” It was contended that because the Mwds 
“prior to the institution of such suit” did not appear 
in the second portion of the section and did find place 
in the first portion subsequent to the M^ord “has” where 
it first occurs, therefore it must be taken that the omis- 
sion of those words in the second portion indicates that 
the second portion was intended to protect the vendee 
even though the interest he had acquired was acquired 
subsequent to the date of the suit. In Qudrat-^un-nissa 
Bibi V. Abdul Rashid (2) the contention “that section 20 
permits a defence only when prior to the institution 

(1) (1926) I.L.E., 48 All., 689. ' (2) (1926) I.L.R., 48 All., 616. 
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of the suit a purchaser has transferred property or has 1928 
acquired an indefeasible interest in the mahal” was re- 
jected. It is, however, in my opinion, manifest that 
the words “No suit for pre-emption shall lie” are suffi- BH.Aew.iT 
cient and clear indication that judgment upon the rights 
of the parties must be passed on the basis of the facts 
existing at the date of the suit. That the section might, ^°y^’ 
grammatically speaking, have been more happily worded 
is beyond doubt but it is equally beyond doubt that as 
worded it will only entitle the defendant to rely on an 
acquisition made prior to the date of suit. 

Counsel for the defendant appellant then, practi- 
cally upon the insistence of the Court that he could not 
succeed relying upon section 20 but might possibly 
succeed relying upon section 19, fell back upon that sec- 
tion. • The next question, then, is whether section 19 
has altered the law'- as it existed before the Act of 1922, 

■or wdiether it still permits the defendant to fall back 
upon the acquisition of an interest between the suit and 
the decree as defeating the pre-emptor’s right. The 
material words in section 19 are “No decree for pre- 
emption shall be passed in favour of any person unless 
he has a subsisting, right of pre-emption at the time of 
the decree.” Prior to the passing of the Act it is ad- 
mitted that the plaintiff pre-emptor would in face of the 
authorities have had no “subsisting right.” It is clear 
that the Act was an Act intended “to consolidate and 
amend the law” (see the preamble). But it is also be- 
yond doubt that if the law wms clearly established in 
one sense by a w’-ell-known cursxis curiae, we cannot con- 
clude that there was any intention to alter the law unless 
that intention was clearly expressed. If the law has 
not been altered then the plaintiff pre-emptor 
had no “subsisting right” at the date of the decree; his 
right had been defeated by the gift to the vendee prior 
to the decree. 'How then can he be said to have lost his 
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“subsisting right” by anything appearing from the 
Act?” I suggested to the plaintiff respondent’s counsel, 
and he of course accepted the argument, that possible 
inference might be drawn from the wording of section 
20. That section makes it clear that the acquisition 
of an interest prior to the date of suit barred the plaintiff 
pre-emptor’s right. It might not unreasonably be argu- 
ed that the failure to embody in that section the defeat 
of the plaintiff pre-emptor’s right by an acquisition 
subsequent to the date of suit, embodying the__ law as 
previously existing, suggests an inference that the legis- 
lature did not intend to embody that portion of the law 
previously existing that subsequent acquisition would 
defeat the plaintiff pre-emptor’s right, and by the omis- 
sion intended to indicate that the rights of the parties 
should be governed by the general principle that -judg- 
ment must be passed on their rights as existing on the 
date of suit. There is something to be said for this 
contention, but I agree that it is too slight a foundation 
on which to base the conclusion that the legislature in- 
tended to amend the law, and that the plaintiff pre-emp- 
tor’s subsisting right must be held to have been defeated. 
■Similarly there is an apparent w^ant of proper sequence 
in the rights of parties at the date of suit being declared 
in a section which follows that declaring the rights of 
parties at the date of the decree; and from this it is 
suggested that an inference may be drawm that section 19 
was intended to deal with the loss of rights by a change 
in the position of the pre-emptor and section 20 with the 
loss of the pre-emptor’s rights by a change in the position 
■of the vendee. Biit here again the foundation is too 
•slight upon which to found, even with the aid of the 
inference with w^hich I have just above dealt, the con- 
clusion that the legislature intended to alter the lawL 
It appears to me therefore that, though I still unwillingly 
subscribe to the view that a plaintiff’s right can be de- 
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feated by something done subsequently to the date of suit 
by the vendee, I must hold that the legislature knew 
what the law was prior to the Act as established by the c. 
cursus curme, and that if it had intended to amend that 
law it Avould have done so in express -v'ords. 

As the law stands, a plaintiff may go into court with j 
absolute honesty and stating absolutely the whole true 
facts and may have an undoubted right to a decree, and 
then after he has incurred possibly much trouble and 
expenditure, the defendant by securing a gift to himself 
of a small share in the-mahal may render the hona fide 
expenditure of time and money incurred by the plaintiff I 

fruitless. That is, however, a question of what is ex- 
pedient and proper and not an answer to the question 
how the law stands. 

I would hold, therefore, that section 20 is not con- 
cerned with the effect of acquisitions subsequent to the 
date of the suit, but that the law^ as laid down in sec- 
tion 19 of Act No. XI of 1922 is that a defendant vendee 
can, by obtaining a gift to himself of a share in the 
mahal subsequent to the date of suit and prior to the 
decree defeat the plaintiff pre-emptor’s right. With 
this answer I w^ould return the reference. 

I may add that since writing this judgement T have 
had the advantage of seeing the judgement of Mr. Justice 
Xing and I agree with him in the view expressed therein 
as to the right of the court to consider in the case of this 
Act, at any rate, the marginal notes to the sections. 

Xing, J. ; — I agree with Mr. Justice Boys that the 
plaintiff’s right to a_decree for pre-emption has been de- 
feated by the provisions of section 19 of the Agra Pre- 
emption Act, 1922, and not by the provisions of section 
20. As the reasons which lead me to the same conclu- 
sion are not precisely identical with his, I think it desir- 
able to state my viewy's. 
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In this case the plaintiff had a right of pre-emption, 
up to the date of the institution of the suit. ^ After the 
institution of the suit, but before the passing of the 
decree, the purchaser (defendant No. 1) acquired in the 
mahal’ an indefeasible interest which gave him a right 
of pre-emption equal or superior to that of the plaintiff. 
The question is whether in these circumstances the 
plaintiff’s right to a decree for pre-emption was defeated 
under section 19 or section 20 of the Act. 

The object of the Act, as stated in the preamble, 
was to consolidate and amend the law relating to pre- 
0 jj 2 ption. It is important, therefore, to bear in mind 
the previous law when we have to constiue the provisions 
of the Act. 

It is admitted that under the law administered be- 
fore the commencement of the Act no plaintiff in a pre- 
emption suit could obtain a decree unless he could show 
a subsisting right of pre-emption, firstly at the date of . 
the sale, secondly,' at the date of the institution of the 
suit, and thirdly at the date of the decree. In the pre- 
sent case the plaintiff had a right of pre-emption up to 
the date of the institution of the suit, but he had no 
subsisting right of pre-emption, in the sense in which 
that expression was understood in the previous law, at 
the date of the decree, because the purchaser had by 
that time acquired a pre-emptive status equal or superior 
to that of the plaintiff. The plaintiff therefore would not 
have been entitled to a decree under the previous law. 

The appellant (the purchaser) contends that the 
same rule of law holds good under the present Act. I 
his contention is correct, but the ground upon 
which he bases his contention is wrong. In the courts 
below the purchaser relied entirely on section 20 of the 
Act in’ support of his contention. His learned counsel 
adopted the sam'^ attitude before the Division Bench 
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^hicK made this reference. The result was that in the 
referring order there is no discussion of the question 
whether section 19 does not govern the decision of the 
appeal. It was assumed that section 20 was the only 
section applicable. It is difficult to understand w'^hy the 
appellant’s learned counsel failed to rely upon section 
19 when he could have quoted the most recent rulings 
of this Court in support of his contention. In any case, 
it is clearly necessary for us to consider the effect of sec- 
tion 19 as well as of section 20. 
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I agree with the view expressed by Mr. Justice 
Boys and by the referring Bench that section 20 does 
not help the appellant. The relevant words of that sec- 
tion read as follows: — “No suit for pre-emption shall 
lie where the purchaser . . . has acquired an inde- 
feasible interest in the mahal which, if existing at the 
date of the sale, would have barred the suit.’ ’- 


The mere fact that the words “prior to the insti- 
tution of such suit,’’ which occur in the first portion of 
the section, cannot grammatically be read into the second 
portion does not, in my opinion, affect the result, al- 
though I agree that the meaning might have been better 
expressed. I think the section enacts the old rule that 
the plaintiff must have a subsisting right of pre-emption 
at the date of the institution of the suit. The section 
mentions certain events which would bar the institu- 
tion of the suit and I take it as referring 
necessarily only to events that have taken 
place before the institution. I do not see how the 
institution of the suit can be said to be barred by an 
event that has not taken place before the institution. 
To my mind the language of the section clearly applies 
only to the acquisition of an interest before the institu- 
tion of the suit. 
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If any doubt remains, it should be set at rest by 
a reference to the marginal note. The question whether 
a marginal note can be referred to for an exposition of 
the meaning of a section depends upon whether the note 
has been inserted by, or under the authority of, the 
legislature. This principle is apparent from the reasons 
given in the leading case of Clay don v. Green (1), which 
lays down the old rule observed by the courts in Eng- 
land, that marginal notes ought not to be relied on in 
interpreting an Act of Parliament. “At the time when 
that Act (the Alehouse Act, 1828, 9 Geo. TV c. 61) 
passed, the Parliament roll had no marginal notes 
or punctuation, nor were the statutes separated into 
sections. We cannot, therefore, look at the 
marginal mote for an exposition of the meaning 
of the section. Indeed it is difficult to see how 
the marginal notes could ever be used in the cons- 
truction of Acts of Parliament, seeing they are not put 
there by the legislature or assented to by them." 

It seems that since 1849 marginal notes do appear 
on the rolls of Parliament, and there has been some con- 
flict of judicial opinion whether marginal notes may be 
referred to when the true meaning of a section of an 
English statute enacted after 1849 is in doubt. The 
conflict of opinion, however, arises solely from the un- 
certainty existing in the minds of the Judges on the 
point whether the marginal notes can he considered to 
have been inserted with the assent of the legislature. 
All the English rulings which I have seen referred to on 
this point clearly imply, or expressly hold, that marginal 
notes can be referred to for the purpose of interpreta- 
tion if they can be regarded as inserted, or assented to, 
by the legislature. It would indeed be quite unreason- 
able, in my opinion, to fake the contrary view. 

( 1 ) ( 1868 ) L.R., 3 C.P., 511 ( 519 ). 
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The question then arises how far the marginal notes 
in the Agra Pre-emption Act can be regarded as inserted', 
or assented to, by the legislature. The answer depends r- 
upon the practice followed by the United Provinces 
Legislative Council in matters of legislation at the time 
when the Act was passed. On this point I am able to 
speak from personal knowledge, having been a member 
of the United Provinces Legislative Council in the 
capacity of Legal Kemembrancer or Deputy Secretary 
or Secretary of the Legislative department for several 
years, including the period when this Act was passed. 

I speak of the practice followed during the term of 
office of the first President of the reformed Council. 

In the first place, every Bill is drafted with marginal 
notes. The practice of inserting marginal notes is ex- 
pressly required by the instructions issued by the Gov- 
ernment of India for statutory drafting, and has been in 
force in this province for many years. Every Bill is 
therefore introduced in the Council with a marginal note 
annexed to each clause. Even at the first stage, when 
the general principles of a Bill are under discussion, I 
have known a non-official member of the Council to criti- 
cize severely the drafting of a Bill owing to a mistake 
in a marginal note. I merely mention this fact as show- 
ing that the members of the Council do not consider 
marginal notes to be outside the sphere of their criticism. 

When the Bill is referred to a select committee of 
the Council, the committee invariably consider the mar- 
ginal notes along with the clauses and make such amend- 
ments in the marginal notes as they think fit. The 
practice of the Council differs in this respect from the 
practice of the House of Commons. 

Einall'y, when the Bill is taken into consideration 
in the Council the marginal notes are not ordinarily read 
out and formally passed by the Council along with the 
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_ clausBs, but amenduieiits to marginal notes, and tbe 
insertion of new marginal notes, form the subject of 
formal motions and resolutions. I would lay stress upon 
this fact as showing that the marginal notes are con- 
sidered, and are assented to expressly or tacitly, by the 
Council. 

The following extracts from the ofdciali report of 
the Proceedings of the United Provinces Legislative 
Council will serve to prove that the practice, during the 
period under consideration, was as I have stated. Two 
of the extracts relate to the Agra Pre-emption Bill itself, 
and two to a more recent Bill. 

“Mr. C. M. King;— I propose substituting ‘Exclusion of 
pre-emption in respect of certain alienations’ for the present 
marginal note (of clause 8 of the Agra Pre-emption Bill). 

The amendment was put and adopted. The motion that 
clause 8 of the Bill as amended do stand part of the Bill was 
put and adopted.’’ 

(Volume IX, page '496, 1 November, 1922). 


“ Mr. 0. M. King I further move that in the marginal 
note to clause 5 (of the Agra Pre-emption Bill) after the 
word “mahals” the words “or villages’’ be inserted, simply 
because we have provided for the right of pre-emption in 
villages as weU as in mahals. 

The motion was put and adopted. The motion that 
clause 5 as amended do stand part of the Bill was put and 
adopted.*’ 

(Volume XI, page 153, 14 December, 1922). 


- Mr. C. M. King : Thirdly I move that in the marginal 
note (to clause 44 of the Oudh Courts Bill) after the words 
‘Subordinate Judge’ the words ‘or MunsiU be inserted. 

Amendments agreed to. Clause 44, as amended, ordered to 
stand part of the Bill.” 

(V olume xxn, page 486 , 6 March, 1925) . 

‘‘Mr. J'. E. W. Bennett;— I move that the following 
marginal notes be inserted against the first and second 
paragraphs respectively of clause 48 (of the Oudh Courts 
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Bill) ‘Bar of redemption suits when mortgage executed before 
the 13th February, 1844’ and ‘Eedemption suits not barred Eam 
where fixed term for redemption had not expired before 13th P*’ 
February, 1856.’ Bhagwat 

Amendment agreed to. Clause 48 as amended, ordered to 
stand part of the Bill.”- 

(Volume XXII, page 506, 7 March, 1925). r 


Further examples may be found in Volume XXII, at 
pages 479 and 605. 

The practice of the legislature in respect of marginal 
notes being as shown above, I think it is clear that the 
marginal notes of the Agra Pre-emption Act must be re- 
garded as inserted in the Act with the assent and autho- 
rity of the Legislative Council. I think they may be 
treated as parts of the Act to the same extent as the 
headings of Chapters, or the.headings of groups of sec- 
tions. They can, therefore, properly be regarded as 
giving a contemporanea expositio of the meaning of a 
section, when the language of the section is obscure or 
ambiguous. I do not think that this view conflicts with 
the dictum of their Lordships of the Privy Council in 
the case of Balraj Kunwar v. Jagatpal Singh (1) : — “It 
is well settled that marginal notes to the sections of an 
Act of Parliament cannot be referred to for the purpose 
of construing the Act. The contrary opinion originated 
in a mistake, and it has been exploded long ago. There 
seems to be no reason for giving the marginal notes in 
an Indian Statute any greater authority than the margi- 
nal notes in an English Act of Parliament.” 

I take this to mean that no reason had been shown 
to their Lordships for ascribing to the marginal notes 
of an Indian statute any greater authority than could be 
ascribed to the marginal notes of an Act of Parliament, 
and therefore they were not prepared to ascribe any 
greater authority to the former. Very likely no such 
reason could have been given. The Indian statute under 

(1) (1904) I.L.E., 26 All., 893 (406). _ 

32 AD 
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.consideration in that case was the Oudh Estates Act, 
which- was passed by the GoYernor-General in Council 
in 1869. Their Lordships could not be expected to 
attach any authority to the marginal notes of that Act 
unless they were satisfied that the notes had been inserted 
with the assent of the legislature. Apparently no at- 
tempt was made to prove this proposition. It may be 
that the proposition was not even true. I find no trace 
in the arguments or judgment of any statement or ex- 
planation of the procedure followed by the Indian legis- 
lature in the year 1869 in respect of marginal notes. In 
the circumstances, therefore, it was only to be expected 
that their Lordships would not attach any authority to 
such notes. 


I see no reason, however, for supposing that their 
Lordships would exclude dll reference to the marginal 
notes of the Agra Pre-emption Act, 1922, even if they 
were satisfied, by reference to the official report of the 
Proceedings of the Legislative Council of the United 
Provinces, that such notes must be regarded as inserted 
with the authority and assent of the legislature. That 
would be a good reason for differentiating between the 
marginal notes of that Act and the marginal notes of an 
Act of Parliament. 



The marginal note to section 20 reads as follows : — 
-■‘Sale of property to pre-emptor or acquisition of right 
by the original purchaser prior to suit.”- I may observe 
in passing that the word -‘pre-emptor’’ must be taken 
as equivalent to “person having a right of pre-emption,’’ 
but the important point is that the note clearly indicates 
that the events mentioned must have taken place ‘ ‘prior 
to suit.” This confirms the conclusion, to which I 
have arrived on other grounds, that section 20 has no 
application to the present case, where the purchaser ac- 
quired his interest after the institution of the suit. I 
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am unable to agree to tlie interpretation put upon sec- — 

tion 20 in the case of Qudrat-wi-nissa Bihi v. Ahdul 


Rashid (1). bhao'.vat 

The next question is whether section 19 defeats the i nASAn. 
plaintiff’s right to a decree. I think it clearly does. . . 
At the time of passing the decree the plaintiff had no j, 
subsisting right of pre-emption, because the purchaser 
had by that time acquired a pre-emptive status equal 
or superior to that of the plaintiff. To my mind it is 
clear that section 19 enacts the old rule that the plaintiff 
cannot get a decree unless he shows a subsisting right 
of pre-emption at the date of the decree. I think the 
expression “subsisting right of pre-emption’’ must be 
understood in the sense in which it was underst ood before 
the passing of this Act. The plaintiff may lose his right 
in' a variety of w^ays, and one way is by the purchaser s 
acquisition of an interest which puts him on the same 
level as the plaintiff in respect of the right of pre-emption. 

It may be considered hard that the plaintiff should be ^ 
defeated by the purchaser acquiring such an interest after 
the institution of the suit, but this was the old rule, and 
I have no doubt but that section 19 enacts the same rule. 

I express no opinion on its justice or expediency. I am 
in full agreement with the interpretation put upon sec- 
tion 19 in the case of Qiidrat-iin-nissa- Bihi v. Ahdvl 
Rashid (1) which has been followed in the case of Ram 
Khelaioan v. Bankey Bihari (2) and Deo' Rarain Sinyh 
V. Ajiidhia Prasad (3). 

I agree that the reference should be answered in 
the affirmative in respect of section 19 and in the nega- 


tive in respect of section 20. 

Kendall, J. I agree with my learned brothers 
in their interpretation of sections 19 and 20 of the Act. 
and need add nothing to what they have said on the 


m TX-.R.. 48 A!!., 616. ^926^ TX.R., 49 AIL, 268. 

^ “ (S) (1927) LIi.R.,49 AIL, 696. 
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i 92 fi point. As regards the use of marginal notes 1 can sup- 
port from my own experience as Legal Eemembrancer 
sarak da 3 and Judicial Secretary the remarks of Mr. Justice 
BiwawAT King on the procedure in the reformed Legislative 
I HASAD. t];^e conclusion at which I arrive is the same 

as his, namely that the marginal notes of the Agra 
Kendall, J. Pre-emption Act, 1922, may properly be referred to bv 
the court in order to interpret the meaning of that 
statute. 

By the Ootirt: — ^Let the reference he returned 
with the answer that in the circumstances named the 
plaintiff’s right of pre-emption is not defeated by the 
provisions of section 20 but is defeated by the pjnvisions 
of section 19. 

PEIVY COUNCTTj. 


J- G . EAM SUNDEE LAL and anothkr (Dependant) c. 

.Wa5%5. LACHHMI NAEATN and another (Ptaintifps).* 

[On appeal from the High Court at Allahabad.] 

Hindu law — Joint family property — Alienation hy manager — 
Legal necessity for part of sale price — Purchaser making 
due inguiry — Sale for adequate price, 

A Hindu father, who with his minor sons constituted 
a joint Hindu family, sold a part of the family property, 
on which as well as on another part there was a pre-existing 
mortgage. By means of the sale the mortgage debts were 
satisfied and a part of the mortgaged property was freed 
from mortgage and was saved to the family. About 14 years 
later, the sons- brought a suit to recover possession of the 
property sold, on the ground that the sale by the father was 
invalid. Upon the findings (1) that the sale itself was one 
which was justified by legal necessity, (2) that due inquiries 
as to the necessity had been made by or on behalf of the pur- 
chaser before the sale was effected, (3) that the sale was 

* Present Lord Shaw, Lord Tomlin and Sir Lancelot Sandekson. 
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■for adequate consideration, and (4) that legal 

proved by the defendant vendee to the extent of Es. 
lut of a total price of Rs. 10,767, it was held that the sale 
must stand and that the fact that the defendant vendee after 
a long interval of time, was not able to prove conclusively how 
the surplus was applied by the vendor was not sufEicient 
ground for setting aside the sale. 

Hnnoomanpersaud Panday v. Babooee MunrajKoometrce 
<1), Masit Vllah v. Damodar Prasad (2) and Sn Krishan Da- 
V. NatJwt Ram (3), followed. 

Judgement of the High Court reversed. 

Appeal (No. 46 of 1928) from a decree of the High 
Court (July 6, 1926) reversing a decree of the Subordi- 
nate Judge of Ghazipur. 

The suit was brought by the respondents on March 
^ 1922, to set aside a sale of joint property made on 
July 21,' 1908, by their father and to recover possession 
of the property from the vendees. 

The facts are fully stated in the judgement of the 

Judicial Committee. _ ^ 

The Subordinate Judge dismissed the Plaintiffs 
claim but directed the defendants to pay Es. o 

thf plaintiffs. On appaal tl.e High Conn NH.iina 

Hi, and Ashivortb, set aaile the <Jeci;ee oi 

the Snbordinate .Judge and decreed the plarntrSa amt 
conditionally on their paying Es. 7.(44 into comt to 
the defendants. 

1999 Tebruarv 15. WaUdch, for the appe an >>. 

The respondents did not appear. 

March 15. The judgement of their Lordships was 
delivered by Sir Lancelot Sanderson 

This is an appeal by the defendants in the suit 
acrainst a decree of the High Court of Judicature at 

"i:, (i85c„ e w.«. I.A., m (.) 

Ci) ,1926; I.L.K., 19 All., 149; L.R., 54 I.A.. 79- 
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Allahabad, dated the 6th of July, 1926, whereby a de- 
kam SoNDEBcree of the Subordinate Judge of Ghazipur, dated the 
. ^ 7th of April', 1923, was modified. 

^"namn. The suit was brought on the 2nd of March, 1922, 
by the plaintiffs, the minor sons of one Sat Narain 
Pande, who died in 1915, by their mother, Musammat 
Narain Kunwar, their certificated guardian, against 
the defendants, to recover possession of the property 
specified in the plaint, viz., Mauza Kanauli and Mauza 
Sikandra, and for a declaration that a certain sale-deed 
dated the 2r8t of July, 1908, purporting to have been 
executed by Sat Narain Pande, the father of the plain- 
tiifs, in favour of one Misri Lai, the ancestor of the 
(iefendants, was invalid. 

It was alleged by the plaintiffs that their father 
was a notorious debauchee and had squandered the joint 
family property in meeting the expenses of his de- 
bauchery and immoral habits; that the above-mentioned 
sale-deed was executed without any valid necessity and 
any legal antecedent debt and without any considera- 
tion by inserting wrong and fictitious debts and neces- 
sities therein. . 

The defence w^as to the effect that the property in 
suit had been sold for legal necessity for the benefit of the 
family for payment of antecedent debts, and for full 
consideration. 

The learned Subordinate Judge found that, though 
the father of the plaintiffs was at one time addicted to- 
immoral habits, he had reformed himself long before the 
transaction which was impeached in the suit and that 
the sale of the property was made for valid consideration 
and for the payment of pre-existing debts, except to 
the extent of Es. 2,550. 

The learned Judge made a decree that the plaintiffs’" 
claim should be dismissed but that the defendants should 
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pay within two months the snni of Es. -2,000 to the _^ — _ 
plaintiffs and the third son of Sat Narain Pande, who 
was not a party to the suit. The plaintiffs appealed to 
the High Court, and the defendants filed a cross objec- 

tion. 

The learned Judges, on appeal, agreed with the 
finding of the learned Subordinate Judge as to the allega- 
tions of debauchery on the part of Sat Harain Pande, 
and held that there was considerable evidence to show 
that Sat Narain Pande had at one time been addicted to 
immoral habits, but that he had reformed himself - and 
that about 20 or 22 years before the trial of the suit 
he had married Musammat Harain Ivunwar, the mother 
of the plaintiffs, with whom he lived amicably until his 
death in 1915, and by whom he had three sons and a 
daughter born to him. They further held that txiere 
was no satisfactory evidence that at the time the mort- 
<yages and the sale, referred to in their judgment, were 
effected he had applied the moneys taken in respect 
thereof to immoral nurposes. Tliere are, therefore, con- 
current findings of fact on this part of the case winch 
their Lordships see no reason for disturbing. 

The learned Judges examined the eyidence relating 
to the issue as to legal necessity and came to the con- 
clusion that it had been proved that Es. re- 

presented debts due by Sat Narain Pande to third pereons 
for which the plaintiffs were legitimately liable; that the 
plaintiffs were, not liahle for the remainder of the con- 
sideration specified in the sale-deed, the total of ndnch 
was Rs. 10,767-7-0. 

The learned Judges allowed the appeal, set aside 
the decree of the learned Subordinate Judge and made a 
decree in favour of the plaintiffs for possession of the 
disputed property subject to the payment by 
within four months of tlie sum of Es. 7,744-8-U. it 
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should stand dismissed. The cross-objection wdiich S 
been filed by the defendants against the order of the 
learned Subordinate Judge directing them to pay to the 
plaintiffs and their brother the sum of Es 2 500 wa- 
disallowed. ’ 

The defendants appealed against the* said decree of 
the High Court and they appeared by learned Counsel 
at the hearing before the Board. The plaintiffs respon- 
dents, how^ever, did not file any case, and they were not 
represented at the hearing of the appeal. 

Their Lordships are not able to uphold either of 
the decrees made by the courts in India. 

Both the decrees, in their Lordships’ opinion, are 
inconsistent with the principles laid down by the Judicial 
Committee in several cases, e.g., Hunoomanpersaud 
Panday v. Babooee Munraj Koonweree (1) and Masit 
Ullah V. Damodar Prasad (2) and Sri Krislian Das v. 
Nathu Ram (8). 

The judgement of the High Court in the present 
ease was delivered on the 6th of July, 1926, and in 
making the decree that the plaintiffs should recover 
possession of the property upon the payment ’ of 
Es. 7,744-8-0 wdthin four months, the learned Judges 
apparently were following the form of decree which had 
been adopted by the Allahabad High Court in previous 
cases, e.g., Gohind Singh v. Baldeo Singh (4), Ram 
Dei Kunwar v. Abu Jafar (5), and Dwarha Ram v, 
Jhulai Pande (6). 

In the last-mentioned case tlie ground of the 
judgement of the High Court w'^as as follo^vs : — 

If any pai't of the consideration was invalid and not 
bindino- on the plaint^, the plaintiff would be entitled to' have 
u) (18S6) 6 Moo. I.A., 898. (2) (1926) I.L.R., 48 AIL, 518: L E., 


(3) (1926) I.L.R., 49 All.. 149; L 
R.. H I.A., 79. 

(5) (190-5) I.L.E.. 27 All , Wt. 


53 I. A., 204. 

(4) (190v3) I.L R., 25 A'l , 3;'0 


(0) (1923) I.L.R. 4- 12'.. 
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iirsd 

^ j. -A^ ■Rni if a mrtion of the consideration was good 

rt the defendant The form of the decree m a case of 
lU kM ahotdd therefore be a decree for possession tn faroor « 
'nhrpiintifl snbject to his paying to the , 

of the consideration as was required for the necessities of th 

family.” . • XI. 1 , ,n 

The decision of the Judicial Committee m the above- 

mentioned case of Sri Krishan Das v. Nathu (1) 

was given in December, 1926, some five months^ after 
the judgement of the Allahabad High Court which is 
now under consideration. In the last cited case their 
Lordships of the Judicial Committee f sappinved of fte 
above-mentioned decisions of the Allahabad High C 
reported in I.L.E., 25 AIL, 330, I.HB., -7 A ., , 

and I.L.E., 45 All., 429, and of another decision of the 
same Court in Daulat v. Sankatha Prasad (2). 

Their Lordships pointed out that the decismns, of 
which thev disapproved, were inconsistent with the 
principles which had been laid down m 
by the Judicial Committee and which had been followed 
by the courts in India except in Allahabad. 

Their Lordships referred to the judgement in the 
well-known case of Hunoomanpersaud Panday v. Bahooee 
Munraj Kooniceree (3) for the piuT-ose ^ ^ 

principle on which cases such as this should be decided, 

and then proceeded as follow-s ; 

“Where the purchaser acts in good faith and after due 
inquirv and is able to show that the sale itself was pstafi^ 
bv legal necessity he is under no obligation to inquire into 
the application of any surplus and is there ore ' 
make repayment of such surplus to the members of the famih 

challenging the sale.” 

It iippeai-s clear, therefore, that in viety of the 
atove-temtioiiod deciaiom of the Jmlic.al Committee 


tn (ISUfi) I.L.R., 40 All.. 140; 

(•2) il9-2i:) T.L.B., 47 All.. 355. 


L.K.. 54 I.A., 79. 

(3) (18.56) 6 Moo. I.A., 393. 
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It remains to he considered whether the defendants 
are entitled, as they contend, to succeed in their appeal 
and to have the plaintiffs’ suit dismissed. 

The material question is whether the sale itself was 
one which w^as justified by legal necessity. The pro- 
perty in dispute, viz., the villages of Sikandra and 
Kanauli, was sold by the deed of the 21st of July, 1908, 
by Sat Narain Pande, acting for himself and his minor 
sons, to Misri Lai, the ancestor of the defendants, for 
Es. 10,767-7-0. The property in suit and certain lands 
in Basupur had been mortgaged to Misri Lai, and by 
reason of the sale the entire debts were discharged, and 
a sum of Es. 885 was paid in cash to Sat Narain Pande. 
By reason of the sale the lands in Basupur were released 
from mortgage and were saved to the estate. 

The learned Subordinate Judge, as already stated, 
lield that the major portion of the consideration went to 
discharge old debts in respect of money borrowed for 
legal necessity. He held that the defendants had failed 
to prove that the sum of Es. 2,498, part of the considera- 
tion for the sale, was paid to the plaintiffs’ father for 
legal necessity, but that “the rest of the sale considera- 
tion has been proved to have been advanced for satisfac- 
tion of debts borrowed for legal necessities.’’ 

The learned Judges of the High Court agreed that 
there were debts due by Sat Narain Pande which were 
properly credited in the account of the consideration speci- 
fied in the sale-deed to the extent of Es. 7,744-8-0. The 
learned Judges, however, held that the defendants had 
not proved legal necessity in respect of the balance, 
thou^ one of the learned Mudges expressed a doubt as 
to two items, auz., Es. 113 and Es. 418. 
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The above-mentioned balance of the consideration ! 

money disallowed by the learned Judges of the High^-'^^^^- 
Court was in respect of sums alleged to have been 
advanced at various times for the purpose of paying habain. , 
Government revenue and meeting other expenses. 

Some of the items were specifically mentioned in ■ - 

morto-ages effected in 1904,. 1905' and 1907, and 
one item was in respect of cash alleged to have becm 
paid at the time the sale was effected in July, 190b, 
for the pui-pose of paying Government revenue and 
meeting other family necessities. This suit was 
broiioht by the plaintiffs in March, 1922, nearly 14 years 
after'^the sale was effected, and when even a longer perioa 
had elapsed since some of the advances now questioned 

were made. _ . 

Although there was some evidence, in addition to 

the recitals in the various documents, that the sums were 
required for the above-mentioned purposes, it may have 
been and probably wns difficult for the defendants^ to 
prove conclusively the manner in which the sums making 
up the balance, which was disallowed by the court in 

India, were utilized. ' 

The material question, how^ever, is whether the sale 

itself was one which was justified by legal necessity. 

There is no doubt* that out of the total price, viz., 

Bs. 10,767, the sum of Bs. 7,744 at least w’as used foi 
paying’ debts incurred by Sat Narain Pande for legal 
necessity. Their Lordships further are satisfied that due 
inquiries as to the necessity were made by or on behalf of 
Misri Lai, the purchaser, before the advances were made 
and the sale was effected. 

There remains the question whether the consideration 
was adequate. There is but little evidence as to the value 
■ of the propertv at the time of the sale. The learned 
Subordinate Judge, acting on the evidence of a man who 
had been patwari of the villages since 1916, found the 
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property to be worth Es. 16,000, which their Lordships 
Ram Sniroiis understand to be his estimate of the value of the property 
at the time of the trial in 1923 . The learned J ndge stated 
LAOHmii patwari admitted that the income had increased 

since the sale to the ancestor of the defendants in 1908. 

To what extent the property had increased in value is not 
evident. 

In view of the facts of this case and the finding of 
^I^gl 0 a,med Subordinate Judge, their Lordships aie unable 
to hold that the price obtained for the property in 190S 
was inadequate. 

Their Lordships, therefore, are of opinion that it 
must be taken on the facts of this case that the sale of 
the 21st of July, 1908, was effected after due inquiry made 
by or on behalf of the -N’endee as to the legal necessity, 
that the sale was for adequate consideration, that legal 
necessity was proved by the defendants to the extent of 

7,744 at least out of a total price of Es. 10,767, and 
that even assuming that the defendants after a long inter* 
val of time were not able to prove conclusively how the 
surplus ivas applied by Misri Lai, that fact alone is not 
sufficient ground for setting aside the sale. 

Lor these reasons their Lordships are of opinion that 
the appeal should be allov'ed, that the decrees of the 
High Court and of the Subordinate Judge should be set 
aside, that the plaintiffs’ suit should be dismissed and 
that the plaintiffs should pay the defendants’ costs of 
this appeal and of the proceedings in both Courts in 
India, and they will humbly advise His Majesty ac- 
cordingly. 

Solicitors for appellants: T. L. Wilson and Co. 

Solicitors for respondents : Barrow, Rogers and 
Nevill. 
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.IAGGO B-U .. OTS-XVA BAI. (D«F=KDAm) • 

[On xVppeal from tlie Higii Court at Allahabad.] 

Limitation-Suit for possession-Snii hy 
' 4(k->^rse possession for twelve years at widotc s death 

'suit tor declaration during mdotc’s hfe-Civil^ 

Code, order IL rule ^^Indian Limitation Act {IX of 
1908), schedule I, articles 120, 141. 

A decree against a Hindu widow in relation to her de- 
ceased husband^ property is binding upon the rews^ 
although it is founded upon limitation; but under the tod ^ 
SSon -Act. 1908, schedule I, article 141 «. suit by the 
rerersionarj^ heir for possession of immoveable proper \ 

111 .Tte as to which no decree has been made against _ 
the uidow’, is not barred by limitation if it is brought within 
tweh-e rears of his estate falling into possession, even thon^h 
the defendant has been in adreise possession ' 

a. the date of toe ^ ^ p" bn" (A 

Mothminohun (1) and WMCiioiua.. 

followed. . 

The article of the above 'Act applicable to a suit for a 

declaration that a trill is invalid so far as « 

nose of a malihana granted by Government is ai . 

Td the right to sue does not accrue ™til he plamt^ h^ 

obtained a certificate under the Pensions 

is, therefore, not barred if brouglit within six ytai„ of obtai 

ing the certificate. 

A reversioner on the death of a Hindu widow who has 
sued durino- the widow’s life for a declaration as to his rights 
rnof haSed bv order II. rule 2. from including m a suit 
Lusht after her death a claim which the court was not 
competent to deal with in the previous suit 
absence of a certificate under the Pensions Act IBH, oi 
claim to possession which he was not then entitled to. 

Appeal (No. 115 of 1927) from a decree of the 
High Court (November 26, 1925) reversing a decree of 
tht^ Additional Subordinate Judge of Banda. 

:-Lord Blanesbcboh, Lord TomlK, and Sir Laxcklot 

-21 C.i,. 2, L.B.. 12, 

‘20 T. A.. * 
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1929 The suit was brought by the appellant on the 15th 

LiGoo baj of December, 1920, for a declaration that she was 
•■UtsavI' l.«. ^ malikam granted by the Government and 

, to eject the respondent from a house at Warnagar. The 
properties in suit formed part of the estate of the appel- 
lant’s father who died in 1875, and had been in posses- 
sion of her mother for a widow’s estate until February, 
1914, when she died and the appellant became entitled 
as her father’s heir. The defendant respondent pleaded 
that the suit was barred by limitation, and that he had 
acquired title by adverse possession; he also pleaded 
that the suit was barred by res judicata under order 
II, rule 2 and section 11, explanation (iv) of the Code of 
Civil Procedure, having regard to a suit brought by the 
appellant in 1890. 

The facts are fully stated in the judgement of the 
•Judicial Committee. 

The trial Judge decreed the suit, but his decree 
was reversed by the High Court. The learned Judges 
(Mbars, C. J., and Lindsay, J.), held that the suit was 
barred by adverse possession; in their view however the 
suit was not barred by res fMdicata. 

1929. March 1, 4, 5, 7. DeGrtiyther, K. G. and 
Abdul Majid, for the appellant : — ^The suit was of the 
precise description of that referred to in the Indian 
Limitation Act, 1908, schedule I, article 141, so that 
the period was twelve years from the death of the widow. 
Article 144 by its terms does not apply when any other 
article does so. The malikana was immoveable property 
being an annual sum arisiiig out of land; that view was 
not contested in India. It is well established by deci- 
sions in India that under the corresponding articles of 
Acts of 1871 and 1877, a reversioner has twelve years 
from the death of the widow in which he may sue for 
possession, and that his claim, is not affected by adverse 
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possession during tiro mdow's We : 

Prosurmo Kumar (1), Ram Kali v. Kedar KatJi (A), 
Venkataramayya v. Y emkatalaMimamma ( ), 
das Govindji y. Vn^ravandas Purshotam (4) Those 
decisions have been frequently followed m the respec- 
tive High Courts. The principle so laid dowui was 
affirmed by the Board in Runchordas v. Parvahhai (o). 

In Vaithialinga Mudaliar v. Srirangath Anrn (6) a decree 
had been obtained against the widow; the Board e- 
cided nothing adverse to the present contention^ ^ 
decision of a Full Bench of the Allahabad High Court m 
Bankey Lai v. Raghimam Sahai (7) is con rary to the 
decision now appealed from. Cases decided under the 
Limitation Act of 1859 do not apply; a new prmciple 
having been introduced by the Act of 1871 and maintain- 
ed in subsequent Acts. 

U violin, K. C. and Parikh, for the respondent: — 

The malikana was not a rent charge but ineiely a per 
sonal right, and therefore not immoveable proper|; 

.0 far as the suit related to the mahkana article 120 
applied, and the suit was thereby barred. But m any 
case the suit was barred. The defendant “ 

adverse possession for twelve years when tne widow died, 
and under section ‘28 had acquired a title. le P 
tiff was therefore not “entitled to the possession of t 
property on the death of the widow so as to make^article 
141 applicable. Article 141 cannot have the effect of 
divesting a title. The Act of 1871 did not destroy he 
principle laid dowm in the Shivagunga case (8) that toe 
^diole estate is vested in the widow, and its application 
to limitation in Nobin Chunder v. Issur GhiiMer (9). 

The decision last cited was approved by the Board in 

=3|fS‘a.. r-tiiS.. 

(7) 51 All, 188. nm) 9 Moo. I. A., 539. 
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192U Aimirtolall Bose v. Rajoneelmit (1) and recently in 
Vaithialhiga Muddiar v. Srirangatli Anni (2) and Mda 
Prasad Y. Nag eshar Sahai (d). The decision in Ewnc/ior- ’ 
rtsava g_pp].y Ig-operty there in suit 

was in the hands of trustees and there could be no adverse 
possession; also the judgement must be read subject to 
the explanation in Vaithialinga Miidaliar v. Srirangatli 
Anni (2). Eeference was made also to Hari Nath v. 
Mothurmohun (5) and Bisal Singh v. Balwant Singh 

( 6 ). 

further the suit was barred by order II, rule 2, 
as the appellant in her suit of 1890 could have claimed 
that the alienations of the malikana and the house were 
invalid : Janaki Ammal v. Narayanasami Ayer (7). 

Pedruyther j jH. G> in reply * ^In B/unchordas case 
(4) the Board decided the question of limitation arising 
in this appeal, rejecting the very argument now relied 
upon. Cases under the Act of 1859, and cases in which 
there was a decree against the widow, do not apply. If 
.article 120 applies as to the malikana the absence of a 
certificate under the Pensions Act, 1871, prevented the 
appellant from enforcing her rights until within six 
years of the present suit. The suit is not barred by order 
II, rule 2, because the plaintiff had in 1890 no right 
-to possession, and as to the malikana she had no certifi- 
cate. 

April, 19. The judgement of their Lordships was 
delivered by Lord Tomlin This is an appeal from a 
decree, dated the 26th of November, 1925, of the High 
Court of Judicature at Allahaba.d reversing in part a 
decree, dated the 19th of May, 1922, of the Subordinate 
Judge of Banda. 


(1) 

q875) L.R., 2 

LA., 

113 

(121). 

(2) 

(1925) 

I.L. 

B., 

48 Mad., 883; 

(3) 

<1925) I.L.B., 

47 

AIL, 

883; 


L.B. 

, 52 

LA. 

, 322. 


L. R., 62 I.A 

398. 



(4) 

(1899) 

I.L 

.B.. 

23 Bom., 725; 

(5) 

(1893) I.L.E., ' 

21 Cal 

U 8; 

L.R., 


L.B. 

,26 

LA. 

, 71. 

40 All., 593; 

20 LA., 18.3. 




f6) 

(1918) 

I.L 

.B. , 

id 

(1916) I.L.E., 

39 1 


634; 


L.B. 

, 45 

I.A., 

, 168. 

L.E., 43 LA. 

, 207. 
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The plaintiff is nncler Hindu laAV the heiress of her, 

^ 1 QAirl'k nf Or'tollGr. 


1929 


Tiie piainiin is tuiucx xxaaxv.v. ... .. . r^ 4 i Jaggo 

father rttam Earn, who died on the 30rii of Octohei, ^ 
1875, ’without having had a son. Her right to posses- lts..va 
sion of her father’s estate did not accrue until h-ebruarv, 

1914, on the death of her father’s widow, Deo Koer 
{hereinafter called the mother). The mother was entitle 
to the estate while living. 

\t the death of Uttam Earn there were also living 
his mother, Jarao Bai (hereinafter called the grand- 
mother), and his deceased brother’s widow, Man Eoer 
(hereinafter called the aunt). 


The estate of Uttam Eain included (inter aha) seve- 
ral villages, an 8-anna share in the village of Pachnehi, 
and a house at Warnagar in Baroda. 

The other 8-anna share in the village of Pachnehi 
was owned by Durga Prasad, who was a debtor to the 
estate of Uttam Earn. 

if ter Uttam Eam’s death the aunt, with the assist- 
ance 'apparently of the grandmother, got possession, to 
the exclusion of the mother, of some of the villages or of 
a half share therein, and also of the house at Marnagar. 
The grandmother died in 1877. 

By a document, dated the 10th of September, 1880, 
Durga Prasad, the mother and the aunt affected to release 
the village of Pachnehi to the Government in return for 
a perpetual malikana of Es. 2,000, one-half of which 
represented the share of Uttam Eam’s estate in the vi - 
lage and the other half of which represented the share of 
Durga Prasad therein.. 

By a sale-deed, dated the 6th of October, 1880, Durga 
Prasad made over Es. 500, representing one-half of his 
share in the malikana to the mother and the^ aunt in 
satisfaction of his indebtedness to T ttam Earn s estate. 
Thereafter, therefore, Es. 1,500 out of the malikana of 


Bai 

Lal, 




THE INDIAN LAW DEPORTS, [vOL. LI. 


lis. 2,000 formed part of Uttam Eam’s estate. In 
jasgo bai fact, the mother and the aunt received payment of the 
ittsava ui.. malihana of Es. 1,500 in equal moieties. 

In 1886 the mother began a suit (No. 237 of 1886) 
in the court of the Subordinate Judge at Banda against 
the aunt, seeking to establish her title as an heir of 
Uttam Earn to the villages, or share of villages, in the 
aunt's possession, and to dispossess the aunt therefrom, 
and to establish her title to the whole of the maltkana 
of Es. 1,500. No reference was made in the plaint to 
.the house at Warnagar. 

The Subordinate Judge gave judgement in favour 
of the mother in respect of the villages, but held that in 
the absence of a certificate under the Pensions Act, 1871, 
the court was not competent to deal with the malikana. 
The decision of the Subordinate Judge as to the ullages 
was reversed on appeal to the High Court of Judicature 
at Allahabad. Thereupon the mother appealed to His 
Majesty in Council. 

Pending the appeal of the mother to His Majesty 
in Council the plaintiff began a suit (No. 481 of 1890) 
in the court of the Subordinate Judge of Banda -against 
the mother and the aunt, seeking to establish her title 
as reversionary heir of Uttam Earn, subject to the 
mother’s interest as widow to the immoveable property 

of Uttam Earn mentioned in the plaint, including the 

villages of which, or of a share of wdiich, the aunt had 
possession. The plaintiff also sought to have a docu- 
ment, dated the 9th of October, 1877, purporting to be 
an arbitration award on which th^ aunt relied, declared 
invalid. ' The plaint referred to the village of Pachnehi, 
but contained no reference to the house, at 'Warnagar. 

On the 30th of June, 1891, the Subordinate Judge 
declared that the plaintiff was entitled to succeed to the 
property in dispute on the mother’s death, and that on 
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the mother’s death the arbitration award of the 9th of 

October, 1877, and other proceedings by which the aunt 

had become possessed of the property in dispute w^ould utsaya L-vt. 

be void as against the plaintiff. 

On the 16th of January, 1894, an appeal by the 
aunt to the High Court of Judicature at Allahabad w^as 
dismissed with costs. 

In the meantime the mother’s appeal to His Majesty 
in Council in the suit No. 237 of 1886, came before 
their Lordships’ Board, and in July, 1894, the appeal 
was allowed, and the judgement of the Subordinate 
Judge w’as restored in respect of the villages in dispute, 
but the view of the courts below' that under the Pensions 
Act, 1871, there was no jurisdiction in the absence of a 
certificate to deal with the maWkana w'as affirmed : See 
Deo Knar v. Man Kuar (1). 

As the result of this litigation the mother apparent- 
ly recovered possession of all the villages, but the aunt 
continued to receive one-half of the malikana of 
Es. 1,500, and remained in possession of the house. 

The mother died in February, 1914, and, thereupon, 
the plaintiff succeeded to the property, possession of 
w'hich had been recovered from the aunt. 

The aunt died on the 20th of June, 1920, having 
by her will, dated the 3rd of July, 1919, affected to 
dispose in favour of her nephew' , the defendant, of the 
share of the malikana which she was receiving and of 
the house at WarnagSr. 

The plaintiff then claimed to be entitled to the 
whole of the malikana of Es. 1,500 and to the house. 

In consequence of the dispute the Government withheld 
payment of the malikana. 

(1) (1894) I.L.B., 17 All., 1; L.E., 20 I.A., 143. 

34ad 
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1929 15 tii of December, 1920, the plaintiff having 

jAGGo bai first obtained the necessary certificate under the Pen- 
ittsava Lai, sions Act, 1871, launched against the defendant the 
present suit in the court of the Subordinate Judge of 

Banda. 


By her plaint the plaintiff! alleged (paragraph 9) that 
she was in possession of the entire property which was 

in the possession of the mother, but that on the death of 

the aunt it was found that the aunt had executed a will 
dated the 3rd of July, 1919, in favour of the defendant ^ 
in respect of the malikana amount, certain miiafi pro- 
perty, and the house at Warnagar, whereas the aunt had 
not title or power to make a will, that the aunt was 
in possession merely in lieu of maintenance allow- j, 

ance as a widow of the family and that for this very | 

consideration she had not been deprived and dispossessed ■ 

of the malikana amount and other property, and that the ^ ( 

will was totally invalid and ineffectual against _ the | 

plaintiff, and (paragraph 13) that the mother as a widow | 

had only a life interest in the family property, and that | 

the aunt had no right in the property except that of | 

maintenance, that tlm mother had no power to transfer J 

to the Government by means of the document of the 
10th of September, 1880, the village of Pachnehi, w^hich 
was of considerable value, and that, therefore, the plain- 
tiff wanted to bring a suit for recovery of possession 
of the said property, but that as the time for the suit 
given in the certificate wmuld expire on the 19th of 
December, 1920, and as, according to law, it was neces- » 
sary to give a formal notice to Government before the 
institution of a suit for recovery of possession of the 
property the plaintiff had in the plaint included only 
a claim for declaration of right as regards the malikana 
. amount by invalidation of the will subject to her rights 
of possession of the property.' 
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The plaintiff then asked (inter cdia) for the follow- 
ing relief : (a) That it might be declared that the alleged' jagoo bm 
will of the aunt was invalid and unenforceable as against 
the rights of the plaintiff, and that by means of it the 
defendant had not acquired any rights to get Es. 750, 
the 7nalikana amount or any right in other property in 
respect of which the wilt had been made, and (h) that 
the plaintiff might be put in possession of the muaji 
property and the house at Warnagar by dispossession 
of the defendant. 

On the 19th of May, 1922, the Subordinate Judge 
ordered that the plaintiff’s claim for a declaration as 
prayed in respect of the malikana and the house at War- 
nagar, and her claim for recovery of possession of the 
house be decreed. In his judgement the learned Judge 
held that the suit was not barred by rule 2 of order II 
■of the Code of Civil Procedure, and that the aunt had 
■not been in adverse possession of the malikana and the 
house for over tw'elve years as against the plaintiff. He 
also held that the plaintiff’s claim was not barred by the 
Limitation' Act, and that the aunt had no right to dis- 
pose' by her 'ruU of the malikana or the house. Tlie 
Judge dismissed the suit as to the mtiafi lands, and 
there was no appeal by the plaintiff as to this part of 
his decision. 

The defendant appealed to the High Court of Judica- 
ture at Allahabad against the decree so far as it w-as 
adverse to him. On the ‘26th of November, 1925, the 
High Court allowed the appeals, set aside the decree 
of the Subordinate Judge so far as it related to the 
malikana and the house, and dismissed the suit. In the 
judgment of the High Court it was held that the aunt 
had been in adverse possession, that time began to run 
against the plaintiff in the lifetime of the mother 'when ■ 
the aunt first took possession and that the plaintiff was 
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therefore, statute barred. It was further held that as in 

jAGoo bai previous suit (No. 481 of 1890) by the plaintiff 
Ctsata’ Lai. against the mother and the aunt there had been no juris- 
diction in the absence of a certificate to deal with the' 
malikana, and as the house had not been included in the 
suit’there was no res judicata binding the plaintiff. 

The plaintiff obtained leave to appeal to His Majesty- 
in Council, and appealed accordingly. 

Before their Lordships’ Board it was but faintly con- 
tended by the plaintiff that the possession of the aunt had 
not been adverse, and their Lordships are of opinion 
that it was adverse. 

On the part of the plaintiff it was urged that article 
141 of the Limitation Act applied,, and that as under 
that article in a suit for possession by a Hindu entitled; 
to possessiofi of immoveable property on the death of a 
Hindu female the time allowed is twelve years from the 
death of the female, the plaintiff was entitled to* 
succeed on the appeal, because at the institution of the 
suit twelve years had not run from February, 1914, the 
date of the death of the mother. 

On the part of the defendant it was contended (1> 
that by reason of rule 2 of order 11 of the Code of Civil 
Procedure the plaintiff was precluded from bringing the- 
suit, having regard to the fact that she had in the pre- 
vious suit (No. 481 of 1890) against tlie mother and 
aunt already sought to establish her title as heir; (2) that 
the malikana was not immoveable property; (3) that in- 
regard to the malikana the suit was not a suit for posses- 
sion, and that, therefore, article 141 of the Limitation- 
Act, 1908, did not apply; (4) that so far as the malikana 
was concerned article 120 applied, and that under that 
article sis years only from the date when the right of 
" action accrued is allowed with the result that as mor& 

than six years had run between the date of the mother’s; 
death and the institution of the suit the plaintiff’s claim 
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in respect of the malihana was statute barred; and (5) — 

tliat upon the true construction and effect of article lil ^ 
nf the Limitation Act, 1908, a reversionary heir is notuTSAVA lm, 
entitled to the benefit of twelve years from the death of 
tlie female in a case where at the' death of the female 
adverse possession had already run for twelve years 
against her in her lifetime, and that as the aunt had 
been in adverse possession against the mother for more 
than twelve years before the mother’s death this article 
eoulcl not a^vail the plaintiff, and that the barring of the 
mother in her lifetime had, upon the principle of the 
Shivagunga case (1), operated to bar the interest of the 

plaintiff. t .i 

Tli0se contentions of the defendant accordingl}' le- 

cinire to be dealt with seriatim . 

(1) By rule 2 of order II of the Code of Ci\il Pio- 
.’cediire it is provided (sub-clause 1) that every suit shall 
include the whole of the claim which the plaintiff is en- 
titled to make in respect of the cause of action, but that 
• a plaintiff may relinquish any portion of his claim in 
order to bring the suit within the iurisdiction of tlie 
court, and (sub-clause 2) that where a plaintiff omits to 
■sue in respect of or intentionally relinquishes any por- 
tion of his claim he shall not afterwards sue in respect 
of the portion so omitted or relinquished. 

By reason of the absence of a certificate under the 
Pensions Act, 1871, the court, in the previous suit (No. 

481 of 1890) ,was not competent to deal with the ques- 
tion of the maUl'ana, and the plaintiff had no^ right of 
action in respect of it. In their Lordships opinion the 
plaintiff's claim to the malihana was not, therefore, part 
of the claim which she was entitled to make in the pie- 
vious suit. The house was not mentioned in the previ- 
ous suit. -In that suit the plaintiff was seeking to estab- 
lish her title to her father’s estate as heir in reversion on 

ill (186^) 9 Moo., T.A., 539. 
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1929 her mother’s death. She was not seeking, and could not 
jaggo bai then have sought, to recover possession from tlie aunt of 
utsava l.al particular item of property forming part of that es- 
tate. In the present suit she is seeking to recover posses- 
sion of the house upon the footing that it forms part of 
the estate and that the defendant is in wTongful posses- 
sion of it. The present cause of action arises out of tor- 
tious conduct on the part of the defendant or his prede- 
cessor the aunt in respect of the house, and is in their 
Lordships’ opinion, a cause of action distinct from that 
in the previous s\xit. The claim which the plaintiff is- 
now making could not in fact have been made in the pre- 
vious suit. 

The first contention of the defendant therefore fails. 

(2) Their Lordships are satisfied that the point as 
to the malihana not being immoveable property w'as-not 

' taken in either of the courts below, and that each of the 

courts below treated the mdilcana as* immoveable. In 
these circumstances, the defendant not being willing 
that there should be any remand of the case for further 
evidence, their Lordships are of opinion that the point 
is not open. 

(3) Having regard to the language of paragraphs 9 
and 13 of the plaint in the suit and to the form of the 
relief sought therein, their Lordships do not consider 
that the suit, so far as the malikana is concerned, is a suit 
for possession or within the operation of article 141 of 
the Limitation Act. 

(4) In their Lordships’ view article 120 is the rele- 
vant article so far as the malikana is concerned. Under 
the Pensions Act, 1871, however, there is, in their Lord- 
ships’ opinion, no right of action at all in respect of such 
a subject-matter as the malikana unless and until a cer- 
tificate under the Act has been obtained. Their Lord- 
sliips therefore hold that as less than six years had run 
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Utsava Lai,. 


between the grant of the certificate and the institution 
of the present suit the plaintiff’s claim in respect of the jaggo bai 
malikana is not statute barred under article 120. 

(5) Article 141 of the Limitation Act, 1908, admit- 
tedly applies to the claim to recover possession of the 
house. The point raised by the defendant upon the con- 
struction and effect of this article is of importance, and 
is one upon which there has been some difference of 
opinion in India. 

Under Act XIV of 1859, suits for the recovery of 
immoveable property had to be brought within tw^elve 
years from the time when the cause of action arose. The 
Limitation Act of 1871 which repealed the Act of 1859, 
employed different language. Article 142 in the second 
schedule of that Act prescribed for a suit for possession 
of immoveable property by a Hindu entitled to the posses-, 
sion of immoveable property on the death of a Hindu 
widow a period of limitation of twelve years beginning 
to run from the time when the widow died. This pro- 
vision, enlarged so as to cover a suit by a Muhammadan, 
was reproduced in the Act of 1877, and again in article 
141 of the Act of 1908. 

The judgement of their Lordships’ Board in the 
Shiragunga case (1), established the principle of the re- 
presentation of the inheritance by a Hindu widow. That 
case was decided during the currency of the Act of 1859. 

In Hari Nath v. MothurmoJmn (2), their Lord- 
ships’ Board held that the effect of the Acts of 1871 and 
1877 was not to except from the rule laid down in the 
Shiragunga decision the case where a decree had been 
obtained against a Hindu widows in her lifetime founded 
upon the law- of limitation. Sir Richard Couch, in 
delivering the judgement of the Board, said; “Their 


(1) (1803) 9 Moo. T-A., 539. 


m (1893) 21 CaL, 8; L.R., 

20 LA., 188- 
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Lordships see no ground for this contention.” (i.e. 
jAGflo bai that the case was excepted) “The words ‘entitled to the 
UTSAVA LAL.possession of immoveable property’ refer to the then 
existing law.” 

It is therefore established by this decision that where 
a decree founded upon the law of limitation is obtained 
against the widow in her lifetime the reversionary heir 
is barred and does not get the benefit of article 141. 

The question raised by the present case is whether 
the same result follows where there has been no decree, 
though at the death of the widow a stranger has been 
in adverse possession for twelve years or more. 

In their Lordships’ judgement where there has been 
no decree against the widow or other act in the law in the 
widow’s lifetime depriving the reversionary heir of the 
right to possession on the widow’s death, the heir is 
entitled, after the widow’s death, to rely upon article 141 
for the purpose of the determination of the question whe- 
ther the title is barred by lapse of time. To hold other- 
wise would in their Lordships’ opinion, in effect, compel 
the court in determining a question within the scope of 
the article to ignore the express words of the article. 

But their Lordships are further of opinion that the 
point is already concluded by the judgement of their 
Board in Runchordas v. Parvatihai (1). In that case a tes- 
tator who died in 1869, leaving two widows, devised the 
whole residue of his estate to trustees for dharam. One 
. widow died in 1871, and the other died in 1888. After the 
death of the second widow the heir of the testator sued for 
a declaration that the devise to dharam was void and for 
administration. The High Court held that the gift in 
dharam was invalid and there was an intestacy. The 
High Court further held that the possession of the trus- 
tees for d/iaram since the testator’s death had been 

(I'l (1899) I.L.E., 2-3 Bom., 72.5 ; L.H., 26 l.A.., 71. 
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adverse as against the widows and the heir but that the 
plaintiff’s claim to the immoveable property was not jaggo Bai 
barred. It was also held that the plaintiff’s claim to the t,».. 
moveable property w’as barred by limitation. On appeal 
to His Majesty in Council their Lordships’ Board held 
that article 141 of the Act of 1877 (now reproduced in 
article 141 of the Act, 1908), applied to the immoveable 
property, and that under it time ran from the death of 
the second widow, and that, therefore, the plain- 
tiff in the suit was not barred by limitation. It ^Yas 
also held that article 120 of the Act, 1877 (now repro- 
duced in article 120 of the Act, 1908), applied to the 


I 


I 

I 

i* 
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moveable property, and that the right - of the plaintiff 
in the suit to sue under that article only accrued on the 
death of the second widows and was, therefore, also not 
barred. 

The case of Vaithialinga Mudaliar v. Srirangath 
Anni (1), illustrates the application of the ‘rule in the 
Shivagunga case (2), where a decree founded upon 
adverse possession has been obtained against a Hindu 
widow in her lifetime. The decision is not, in their 
Lordships’ judgement, in conflict with that in Runchor- 
das V. Parvatibai (3), in which no decree had lieen ob- 
tained against the widow, nor had there been any other 
act in the law in the lifetime of the wddow destroying 
the heir’s interest. 

In their Lordships’ judgement, therefore, the appeal 
succeeds, with the result that the decree of the High 
Court ought to be discharged and the decree of the 
Subordinate Judge restored, and their Lordships wall 
humbly advise His Majesty accordingly. The defendant 
must pay to the plaintiff the costs of the appeal to the 

(1) (1925) 4S Mad., 883; (2) (1863) 9 Moo. I. A., 539. 

L. E. 62 I.A. 322. 

(3) (1899) I.L.B., 23 Bom., 72.5; L.E., 26 LA., 71. 
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High Court and the costs of ihe appeal to His MajestT 
Tasso Bai Council. 

tJ. 

'■TSAVA lal. Solicitors for appellant : Stmimerhays, Son and 
Barber. 

Solicitors for respondent : T. L. Wilson and Co., 


APPELLATE CIVIL. 

Before Mr. Justice Sen and Mr. Justice Weir. 

KALYAN DAS (Plaintiff) v, JAN BIBI and another 
(Defendants.)^ 

Act No. IV of 1882 {Transfer of Property Act), section 51 — 
Improvement— Bona fide purchase loithout notice of 
mortgage — Improvement, made in bona fide belief of 
absolute title — Equity— Act not exhaustive. 

A bona fide purchaser of a house for value, without notice 
of an existing simple mortgage, and honestly believing in good 
faith that she was absolutely entitled to the house, improved 
and rebuilt it at considerable cosh On suit by the mortgagee 
for sale of the house, held that although section 51 of the 
Transfer of Property Act did not in terms apply, yet the rule 
of equity upon which that section was based might very well 
be extended to the case, and upon that basis the court was 
justified in ordering the plaintiff to pay the cost of the improve- 
ments as a condition precedent to bringing the mortgaged pro- 
perty to sale. 

The Transfer of Property Act is not exhaustive and does 
not exclude any equitable principle such as may regulate the 
rights and liabilities of the parties in a case not specifically 
provided by the legislature. 

The facts of the case, material for the purpose of 
this report, w’^ere briefly these One Faqire pnrcIiasecE 
a house on the 20th of November, 1909, and mortgaged 

* Second Appeal No. 151 of 1926, from a decree of K. G-. Harper, Uis- 
trict Judge of Benares, dated the 28th of March, 1925, modifying a decree of 
M. M. Seth, City Miinsif of Benares, dated the 17th of November, 1924. 
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it on the 23^1 of August, to Ivalyan Das, anti again 

mortgaged it on the 12th of January, 1915, to Arjun Ealyav d.as 
Sahvi. Thereafter Faqire died, and his sons sold the ,ta>;'’b’.bi. 
house to Sri Kishun on the •22nd of October, 1915, and 
paid oft' Arjun Sahu. Sri Kishun sold it to Musammat 
Jan Bibi on the 1st of December, 1916, making over to 
her the deeds dated the •20th of November, 1909, l"2th 
of January, 1915, and •22nd of October, 1915. No men- 
tion of the mortgage to Kalyan Das vas made in any of 
the subsequent transactions, and as found by the courts 
Musammat Jan Bibi was a bona fide purcliaser, without 
notice of the mortgage to Kalyan Das, and had, in the 
erroneous but honest belief that she was absolutely en- 
titled to the house, rebuilt the house, which was in rains, 
at considerable cost. Kalyan Das sued for sale on his 
mortgage and the suit was contested by hlusammat Jan 
Bibi alone, on the ground, inter alia, that the plaintiff 
was not entitled to have the house sold without first 
paying to her compensation for the improvements made 
by her. The courts below' held that section 51 of the 
Transfer of Property Act applied to the case, and the first 
court directed that Rs. 8t)0 out of the sale proceeds should 
first he paid to Mu.sammat Jan Bibi as compensation, 
whereas the lower appellate court made the payment of 
Rs. 800 to her a condition precedent to the property 
being sold. The plaintiff filed a second appeal to the 
High Court. 

Babu Peary Lai Banerji, for the appellant. 

Dr. Kailas Nath Katju, for the respondents. 

Sen, J. ; — This is a plaintiff’s appeal which arises 
out of a suit for recovery of Es. 1,080 by enforcement of 
a mortgage for Rs. 135, dated the 28th of August. 1914, 
executed by one Faqire Lohar in favour of the appellant. 

[The judgement then proceeded to set forth the facts 
in detail, and continued.] 

In 1914, when the mortgage was executed in favour 
of the plaintiff, his security was limited to a katcha tiled 


456 


THE INDIAN LAW REPORTS, 


[vOL. LI. 


Sen, J. 


house presumably in a dilapidated condition. After the 
Kamak Da^ purchase by defendant No. 2 (Musanimat Jan Bibi) the 
.jak Brai. property has been improved and its value considerably 
enhanced. No attempt whatsoever was made by the 
j plaintiff mortgage to secure to himself the title-deeds 
relating to the house. The defendant on the other hand, 
had secured the original sale-deed, dated the 20th of 
November, 1909, and the subsequent title-deeds. It is 
significant that there is no mention of the plaintiff’s 
mortgage in the subsequent mortgage-deed executed by 
Baqire in favour of Arjun on the 12th of January, 1915. 
Nor is there any allusion to it in the sale-deed in favour 
of Sri Kishun, dated the 22nd of October, 1916. Sec- 
tion 51 of the Transfer of Property Act provides that 
“when the transferee of immoveable property makes any 
improvement on the _property, believing in good faith 
that he is absolutely entitled thereto, and he is subse- 
quently evicted therefrom by any person having a better 
title, the transferee has a right to require the person 
causing the eviction, either* to have the value of the 
improvement estimated and paid or secured to the trans- 
feree, or to sell his interest in tile property to the trans- 
feree at the then market value thereof, irrespective of 
the value of such improvement. ’ ’ 

Section 51 is based upon the principle that he who 
seeks equity must do equity. It must distinctly he kept 
in view that cases founded upon the equitable rule of 
estoppel are beyond the purview of section 51. The rule 
of estoppel referred to above has been stated Iw Mr. Jus- 
tice Storey in his Equity Jurisprudence, fii’st English 
edition, paragraph 1237, at page 861 : “If the true 
owner stands by and suffers improvements to be made on 
the estate, without notice of his title, he will not be per- 
mitted in equity to enrich himself by the loss of another; 
but the improvements wall constitute a lien on the 
estate.” It cannot be said that the prior mortgagee is 
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the true owner who has stood by and it is doubtful if the 
rule of' equitable estoppel can be extended to his case. K'^w-ak d.^s. 
Assuming that section 51 of the Transfer of Property jAN- Bnu 
Act applies to the case of the simple inortgag.X' seeking 
to enforce his mortgage, no question arises as to whethei- 
he has been sufficiently vigilant in safeguarding his own 
title or in asserting his right with reference to the pro- 
perty covered by the mortgage security. It is the sub- 
sequent transferee who has put up improvements and has 
to prove her good faith. The true rule has l>een stated 
by Dart to be that “when a purchaser for value is evicted 
in equity, under a prior title, he will be credited with all 
moneys expended by him in necessary repairs or perman- 
ent improvements, except improvements made after he 
has discovered the defect of title, and wdll be debited with 
the rent which he has received’’ (Dart, 7th edition, page 
944) . This vie'«’ seems to be in accord with the rule of law 
enunciated in Mill v. Hill tl). In the case of Thakoor 
Chander Poramanick v. Ramdhone Bhuttacknrjee (*2). 

Sir Barnes Peacock, C. J., is reported to have observed, 
as follows: — “We think it clear that, according to the 
usages and customs of this country, buildings and other 
such improvements made on land do not, iiy the mere 
accident of their attachment to tlie soil, becojne the pro- 
perty of the owner of the soil, and we think it should be 
laid down as a general rule that, if he who makes the 
improvement is not a mere trespasser, but is in possessiorr 
under any hona fide title or claim of title, he is entitled 
either to remove the materials, restoi’ing the land to the 
state in which it was before the improvement was made, 
or to obtain compensation for the value of the building il 
it is allowed to remain for the benefit of the owner of the 
soil— the option of taking the building or allowing the 
removal of the material, remaining with the owner of the 
land in those cases in ■ndiich the building is not taken 
<1) il.-Slj 3 H.L.C.. 828. (2) (1866) 6 W.E,. 228. 
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1928 down by the builder during the continuance of any estate 
jKalyan Das he may possess. 

®. The defendant does not appear to have acted either 

Jan bibi. assumption of a risk or under circumstances of 

doubt relating to the security of her title. Eegistration 
J . does not pcT amount to notice . There are no circum- 
stances disclosed by the present case which entail an 
obligation upon the defendant to search the legistry. The 
crucial question in the case is, did the defendant reason- 
ably and honestly believe that she was absolutely entitled 
to the property at the time when she put up the new 
building? If the defendant erroneously but honestly 
believed that she was absolutely entitled to tlie property 
conveyed to her by Sri Kishun and that she was not a 
trespasser or an assignee from a trespasser and that she 
had not a limited interest in the property and was not a 
tenant, she was justified in spending money^ upon 
improvements by reason of the principle underlying sec- 
tion 51 of the Transfer of Property Act. The Transfer 
of Property Act is not exhaustive and does not 
exclude any equitable principle such as may 

regulate the rights and liabilities of the parties 
in a case not specifically provided by the legisla- 
ture. It is 'doubtful how far section 51 of the Transfer 
of Property Act is in terms applicable to the facts of the 
present case. Musammat Jan Bibi has not been evicted 
from the premises by a person having a better titie. It 
cannot be said that a prior simple mortgagee seeking to 
enforce the mortgage has a better title to the property. 
hTor can it be said that Musammat J an Bibi is a person 
evicted from the premises by reason of the institution 
■of the suit, although she might ultimately be evicted at 
the instance of the auction purchaser. In^ construing 
■section 51 of the Transfer of Property Act, this Court has 
to adhere to the natural and etymological meaning which 
can be assigned to the words “evicted therefrom by any 
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person having a better title.” Musammat Jan Bibi 
not being a person evicted, and the plaintiff, a.s prior Kalya.\ das 
simple mortgagee having only a right to sell the property ,jan b’ibi. 
for the recovery of his mortgage dues, not being a person 
having a better title, section 51 of the Transfer of Pro- ^ 
perty Act does not in terms apply, but the rule of equity 
upon which section 51 is based may very well be extend- 
ed to the case of Musammat Jan Bibi and upon that basis 
the decree of the court below may vei'y well be affirmed. 

In view of all the circumstances of the case the 
learned Judge was_ justified in ordering the plaintiff to 
pay the cost of the improvements as a condition precedent 
to bringing the mortgaged property to sale. I would, 
therefore, dismiss this appeal with costs. 

Weir, J : — I agree. ■ ' , 

^ Weir, J. 

By the Court : — The appeal is dismissed with 
costs. ‘ 

REVISIOMAL CRIMINAL. 

Before Mr. Justice Dalai. 

EMPEEOB V. MANNI L.\L AWASTHI.* 1928 

August, 17 . 

Criminal Procedure Code, section 110(c ) — Harbonrmg ^ — ’ 

‘ 'thieves' * — ‘ ‘ Thieves' ' does not include dacoits — Indian 

Penal Code, section 216A. 

The proTisions of section 110(c) of the Code of Criminal 
Procedure relating to harbouring of thieves are not to be 
applied to harbouring of dacoits, which is intended to be 
dealt with under the substantive provision of section 216A of 
the Indian Penal Code. 

The facts of the case, material for the purpose of 
this report, were briefly as follows: — One Mauni Lai 
Aw^'Esthi was bound over by the Joint Magistrate of 


’^'Criminal Eevision Ko. 437 of 19*28, from an order of E. S. White, 
SessioBS Judge of CawnporcL dated the 3rd of April, 1928. 
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19^8 Cawnpore under section 110 of the Code of Criminaf 
Bmbbbob Procedure on several counts. On appeal the Sessions 
Manni’ lal Judge examined the facts and came to the conclusion 
awasthi. tj^at ultimately the case against Manni Lai must rest 
solely on the fact of harbouring dacoits. The Judge 
was, at the same time, of opinion that Manni Lai was 
not proved to be a receiver of stolen property. Manni 
Lai* applied in revision to the Sigh Court. 

Babu Sailanath Mukerji, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
vllah), for the Crown. 

Dalal, J. : — [After setting out the facts the judge- 
ment continued.] 

Under section 110, the harbouring of dacoits is not 
given as one of the reasons for calling upon a man to give 
security for good behaviour. What is stated in clause 
(c) of section 110 is that the accused is alleged habitually 
to protect or harbour thieves. The Judge’s opinion w^as 
that a thief would include a dacoit, because a dacoit is, 
after all, a thief who commits theft wdth violence. At 
the same time, with his predominant sense of refinement, 
the Judge exempted from this class a robber who com- 
mits robbery through extortion. So, according to him 
the word “thief” wmuld include a dacoit or a robber of 
, one hue, while it w^ould not include a dacoit or a robber 

of another hue. These distinctions wdthout a difference 
have to be indulged in when more is sought to be read 
into a statute than exists on the face of it. His argu- 
ment as to stolen property being applicable to property 
W’'hose possession is obtained by dacoity is difficult to 
understand. Stolen property is specifically defined in 
section 410 as property, possession whereof has been 
transferred by crimes other than dacoity, and the posses- 
sion of such property is punishable under section 411 of 
the Indian Penal Code. When property, possession 
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whereof has been transferred by the commission^of dacoi- 

tv is contennilated, there IS a distinct section 

Jnlv the words “stolen property” as defined in 
410 are not used, but further explanation is given that 
the possession must be of such property as the possessor 
thereof knew or had reason to believe to have been 
transferred by the commission of dacoity. This differen- 
tiation between sections 411 and 412 works in a way^ 
just the opposite to the argument advanced by the Judge. 
It indicates that when only the words stolen property 
are used, they do not mean property transferred by the 
coniiiiission of a dacoity. 


It is always interesting to discover how legislation 
as to particular sections of a certain Code came into 
effect, in order to understand the meaning thereof. 
Dacoity is a verv serious crime and therefore the attempt 
to commit it, even the preparation to commit it and 
being a member of a gang of dacoits, are all separately 
made punishable under different sections of the Indian 
Penal Code. At the time of the framing of the Code 
it was overlooked that dacoits might lie helped by men 
honest to the outside world, so well expressed m the 
vernacular as “safed posh,” who though not ioining the 
dacoits or belonging to their gang in the sense of actively 
participating in the crime, gave shelter to them at the 
time when thev needed it to escape pursuit. For that 
reason, in 1894 a penalty was provided for harbouring 
robbers or dacoits. This was done by the enactment 
of section •216A of the Indian Penal Code by section 8 
of Act No. Ill of 1894. When the Criminal Procedure 
Code was enacted in 1898, the previous Code was of Act 
No. X of 1882. In the corresponding section 110 of 
this Act no provision was made for calling upon a man 
who made a habit of harbouring to enter into security. 
At that time, in 1898, penalty for tlie harliouring of 

35 AD 
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robbers and dacoits was provided for a few years pre- 

Bmp^or viously, and there remained provision to be made to make 
dangerous to harbour thieves. There was a sub- 
stantive offence in 1898 of harbouring only robbers or 
dacoits, because . possibly it was not thought right to 
make it an offence to harbour a thief, — a theft has not 
such notoriety as robbery or dacoity which on its occur- 
rence would be widely known and every honest man 
would be warned against giving shelter to persons taking 
part therein. The same notoriety would not attach to 
a theft as to a dacoity and therefore it was presumably, 
considered unfair to make the harbouring of a thief an 
offence. At the same time, if a man made a habit of 
harbouring thieves, it would be possible to presume that 
he did so with full knowledge of the habits of life of his 
friends and visitors. So provision was made in section 
110 when it was amended by Act No. V of 1898 to bring 
within its scope a man who made a habit of harbouring 
thieves. A consideration of these different stages of 
legislation leaves no doubt in my mind that the legisla- 
ture did not desire that the provisions of section 110 
should be applied to a harbouring of dacoits, the inten- 
tion being that such a man should be dealt with under 
the substantive provision of the Indian Penal- Code, i.e. 
section 216A. 


I allow the application. The bonds and securities 
taken from Manni Lai shall be discharged. 
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Beiore Mr, Justice DuhiL 

MMFEEOR V, BHAN DEB.^ 

Irf (Local) No. n of 1916 (U . P. M unicifalities Act), section 
278(2 ) — “Adjacent to" a public street, meaning of-- 
Building divided from public road by a tcall and a canal 

distTibutory,. 


A buikling which is divided from a public road by a wall 
mill a canal distributory is not ^‘adjacent to’’ a public road 
within the meanino- of section 178(2) of the U. P. Munici- 
palities Act. “ Adjacent ” must mean “ joinmc at some 
point” and cannot mean to include two properties winch aie 

The facts of the case sufficient!}- appear from the 


judgement of the Court. 

Dr. 'Kailas Nath Katju, for the applicant. 

The Assistant Government Advocate (Dr. M. TTali- 


uUah), for the Crown. 

Dalal, -J. The laxity with which penal statutes 
are made use of by public bodies is a matter of grave 
concern. No one takes the trouble of reading the law^ 
before launching a prosecution. In the present case the 
applicant has been convicted of an offence under the 
Municipal Act, section 307(h), on the ground that with- 
in the limits of a Municipality he erected a new part of 
a building or made material alterations therein without 
tlie Board’s permission. Obviously clause (2) of sec- 
tion 178*of the Municipalities Act w-as lost sight of ^that 
the notice referred to in sub-section (1) to be given by a 
person, who desires to erect a new part of a building 
or to make material alterations, shall only be necessaiy 
when the building abuts on or is adjacent to a public 
street or place or property vested in His Majesty or in 
the Board. In the Magistrate’s court everything was 
taken for granted. It appears, however, that the reason 

»Criniina! Eevi<sion Xo. 493 of 19-28, from an order of P. D. Simpson, 
Sessions Judge of Kuniann, dated the 11th of May, 1928. 
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- for prosecution was clearly defined in the sessions court 

emperob it ^,as alleged that the buildings adjoined a public 

Bhan "des. road. The Sessions Judge pointed out that what is *■ * 
marked by I on exhibit E was nowhere near a public 
road. The Sessions Judge says that the building mark- 
ed II was adjacent to a public road, because it was divided 
from a public road by a canal and a wall only. Obviously 
by a canal the learned Judge meant a distributory, i.e. 
a narrow channel of water. If there is a wall separating 
this house from the public road, it is difficult to under- 
stand how the building can be called adjacent to the 
road. “Adjacent” must mean “joining at some point,’' 
and the meaning of the word is made clearer by the 
words “abutting on.” What is attempted to be avoided 
is the danger of obstruction or encroachment on a public 
road. When there is a dividing wall there cannot be' , 
any obstruction or encroachment. However that may 
be, a penal statute must be strictly interpreted, and 
adjacent cannot mean to include two properties which 
are divided. The Government Pleader pointed out that : 
the building was adjacent to a distributory. That, how- 
ever, was not the material portion of the chai-ge. There 
is nothing to show that the distributory is vested in 
the Notified Area, nor that the property is vested in His 
Majesty. There was no intention of prosecuting the 
applicant because he failed to obtain permission for mak- 
ing alterations in a building which was adjacent to a 
canal distributory. The prosecution cannot be permitt- 
ed at the last moment, without notice to the accused, 
to change its ground. I am certain that the authorities 
connected with the Notified Area have not stopped to think 
of the limited nature of the property for which a notice 
under section 178(1) is necessary and fully believe that 
wherever in the notified area a building is erected, al- 
tered or added to, a notice ismecessary. It is in this 
wrong belief that the present' prosecution was launched. 
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In the notice no reference is made to the build- 111 

ings lieing adjacent to any public street or place or pro- 
perty vested in His Majesty or in the Board. bhan di 

Two other objections were raised, but they have no 
substance. [These are not material for the purpose of 
the report and are omitted.] 

I set aside the conviction and sentence and order 
tlie fine, if any recovered, to be refunded. 


Before Mr. Justke Dah.il. 


ElvIPEROE V. GAYA PE.\SAD.“ i.a2s 

August^ BO. 

ludidfi Pstial Vo(l€^ s€ction 386 — PAtshly ov 

DeUberate act not included — Indian Penal Code, section 
153. ' ^ 

A rash axst is primarily an over-hasty act and is opiwsed 
to a deliberate act; even if it is partly deliberate, it is done 
Vithout due thought and caution. 

Where a pujari of a temple left the temple at night and 
from outside deliberately threw bricks at it, hoping that the 
Hindus of the locality would believe that the bricks came from 
the Mnliaunnadan quarter and that this would lead to a not 
between the two communities. Held that the act was a deli- 
berate one and not a rash or negligent act within the mean- 
ing of section 336 of the Indian Penal Code; also, that the pro- 
msions of section 153 did not apply to the case. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Mr. H. C. Desanges, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
nlldh), for the Crown. 

D.alal, -J. It is difficult to understand the argu- 
meiits of the two subordinate courts. The applicant 
lias been convicted of an offence under section 336 of the 


*rriminal Revision Eo. .599 of lOiS, from an order of Syed Iftikta 
Hnsaii). Additional Sessions Judge cf Pilibliit, dated the 5th of April, 1938. 
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_ Indian Penal Code. The section runs as follows 
"Whoever does any act so rashly or negligently as to en- 
danger human life or the personal safety of others, shall 
be punished with imprisonment ...” What was 
alleged and found by the two subordinate courts against 
the applicant was this. He was a pujari of a temple and 
left the temple at night in charge of a third person. 
While away from the temple he deliberately tbrevv bricks 
at the temple, hoping that the Hindus would believe that 
the bricks came from the Muhammadan quarter and 
that thereby the Hindus would be enraged against the 
Muhammadans and there would be a riot betv'een the 
Hindus and Muhammadans. The applicant is held to 
have done that deliberately and not rashly or negligently. 
A rash act is primarily an over-hasty act and is opposk 
to a deliberate act. Even if it is partly deliberate, it is 
done without due thought and caution. Here there is no 
question of want of thought or want of caution. The ap- 
plicant desired a certain result to follow from the throw- 
ing of bricks and he deliberately threw the bricks at the 
temple for that purpose. According to the findings of 
the two subordinate courts, there was neither rashness 
nor negligence in the act. 

The learned Government Pleader was of opinion that 
the provisions of section 153 would apply: "Whoever 
malignantly, or wantonly, by doing anything which is 
illegal, gives provocation to any person, intending or 
knowing it to be likely that such provocation will cause 
the offence of rioting to be committed, shall be punished 
(vith imprisonment.” Here, the provocation has. to Uo 
caused by the doing of anything which is illegal. The 
word "illegal” has been defined in section 43 and is made 
applicable to everything which is an offence or which is 
prohibited by law or which furnishes ground for a civil 
action. The throwing of a brick at a ''temple is so far 
not declared to be an offence, nor is it prohibited by law. 
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It may furnish grounds for a civil action if anybody was _____ 
hit, but in the present case, notody was liit. It cannot Bmpbeor 
be said that the applicant’s act was illegal. gkk 

The sulxirdinate courts have themselves been doubt- 
ful of their finding. So they have taken refuge by rais- 
ing a side issue. They say that the act of throwing a 
brick was i-arsh and negligent because thereby the life of 
Dodhe, whom the applicant himself had left in the 
temple, was placed in danger. There was no such al- 
legation made by the prosecution witnesses. The ap- 
plicant, whose act was deliberate, must have taken good 
care to see that Dodhe was not hit by the bricks. 

The conviction cannot be maintained. I set aside 
the order under section 562 of the Indian Penal Code. 


Before Mr. Justice Dalai. 

EMPEROE V. AJUDHIA PRASAD.* ,^.^3 

Indian Penal Code, sections 161/116 — .ibetment of bribenj — 

Offering bribe for doing something which the public 
servant has no power to do — Absence of such potcer 
immaterial. 

It is sufficient to constitute an offence under section 161. 
read with section 116, of the Indian Penal Code that there 
was an offer of a bribe to a public servant, in the belief that 
he had an opportunity or power in the exercise of his official 
functions to show the offeror a desired favour, although the 
public servant had in reality no such power. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Mr. A. Sanyal, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

^Criminal Revision Iso. 6*21 of 1928. from an of H. »T. Coliister> 

Sessions Judge of Jhansi, dated the 4tli of August, 1928. 

i 
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Dalal, J. : — Ajudhia Prasad Dhobi has appealed 
Empbeob from his conviction under section 161 read udth section 
atodhia 116 of the Indian Penal Code. Illustration (a) to sec- 
Pbasad. offers a bribe to P a public servant 

as a reward for showing A some favour in the exercise 
of his official function. B refuses to accept the bribe. 
A is punishable under this section.” The dhobi is not 
the actual A but he introduced the bribe-giver to the 
Assistant Superintendent of Police, Mr. Naqvi. Mr. 
Naqvi heard from a female servant what Ajudhia intend- 
ed and made preparation to receive Ajudhia and the prin- 
cipal person, Narain Das, who desired that the Assist- 
ant Superintendent of Police should use favour in the 
exercise of his official functions. The favour desired by 
Narain Das was that his brother’s name might be re- 
moved from register No. 8 of bad characters of the Jhansi 
police-station. There can be no doubt that Ajudhia and 
Narain Das appeared before the officer and offered a bribe 
which was not accepted. Learned counsel here has 
argued that the Assistant Superintendent was not in 
charge of this particular register and in the exercise of 
his official function could not remove the name of any 
person from that register. The official, therefore, was 
not in a position to show favour to Narain Das and that, 
therefore, if the official had accepted the money he would 
not have been guilty of accepting a bribe and for that 
reason the bribe-giver could not be guilty under the pro- 
visions of section 116 of the Indian Penal Code. In sup- 
port of this view a ruling of the Madras High Court, in 
Pulipati Venkiah (1) w'as quoted, of which the head-note 
is: ‘Tn a charge under section 161, it must be shown 
that the accused took the bribe as a motive for doing an 
official act, that the charge against the Karnam ivas that 
he received a bribe from a villager on the understanding 
that he would get him some darhhast land. It does not 
constitute an offence under section 161, as getting dar- 

'(1) (1924) 47 M.L.J-., 662. 


r-- . 
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khast land is not the official act of a Ivarnam." With 
all respect, in my opinion, the learned Judge appears to kmpbeoe 
have overlooked illustration (c) to section 161, to M'iiich 
no reference is made in the judgment. That illustration Pras.4d. 
is : — “A, a public servant, induced 2 erroneously to be- 
lieve that i’s influence with the Government has obtain- ■■ 

ed a title for Z and thus induced Z to give .1 money as „• * ' 

a reward for this service. .4 has committed the offence 
defined in this section.” In the hiadras case 
the Ivarnam induced the villager to believe that in the 
exercise of his official act he could obtain darkhast land 
for the villager. Having regard to the illustration, I 
should have held the Ivarnam guilty under section 161. 

Mr. Sanyal had an ingenious argument in reply. He 
was of opinion that wffiat the illustration pointed out was 
that A, though he promised to exercise influence, did not 
exercise influence and yet he would be guilty. Accord- 
ing to counsel, A in the illustration was in a position to 
exercise influence with the Government to obtain a title. 

I am not aware of the existence of an official whose 
official duty it is to exercise influence with the Govern- 
ment to obtain a title. With the desire we all have for 
titles, such an official would not be able to drive away 
crowds from his door. Such an illustration of an impos- 
sible official duty is purposely given to indicate the pur- 
pose of the legislation that, even where an act is not 
within the exercise of the official duty of a public ser- 
vant (such as the exercise of influence to obtain a title), 
if a public servant erroneously represents that the parti- 
cular act is within the^ exercise of his official duty he 
would be liable to conviction under section 161 if he ob- 
tained a gratification by inducing such an erroneous be- 
lief in another person. The learned commentators of 
the book entitled “The Law of Crimes” have also com- 
mented adversely on a case of this Court which is not re- 
ported anywhere : Kishan Lai v. King-Emperor (1). T 

(1) nsoii I A.L..T., -’07 CXofes). 
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19-8' cannot agree with the learned commentators. My opi- 
empbeob iiion is in agreement with the opinion expressed in that 
atodhia case. All that is necessary to prove the offence is that 
pitASAD. public servant had promised to show favour in the 
exercise of his official functions, although he might in 
reality have no such opportunity. 

The conviction is upheld. I reduce the sentence to 
rigorous imprisonment for one month. 

APPELLATE CRIMINAI,. 


Before Mr. Justice Dalai. 

EMPEEOE V. JWALA and another.*' 

Indian Penal Code,' sections i89AI511— Attempt at counter- 
feiting currency notes— Product must he capable of 
causing deception — “Counterfeit” — Indian Penal Code, 
section 28. 

Eor a thing to be termed “counterfeit” according to the 
definition given in section 28 of the Indian Penal Code, there 
should be some sort of resemblance sufficient to cause decep- 
tion. In a case of counterfeiting currency notes, where the 
ability of the accused persons and the capacity of the materials 
with which they worked were not such as to. produce a cur- 
rency note which would take in even the. most ignorant vil- 
lager ; Held there could be no conviction under section 489A, 
read with section 511, of the Indian Penal Code. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Appeal from jail. 

The Government Pleader (Mr. SanPoi' Saray^), for 
the Crown. 

Dalal, J. : — Badri has been convicted of an offence 
of possessing instruments or materials for forging or 
counterfeiting currency notes, under section 489D. He 

*Criminal Appeal No. 6S6 of 1928, from an order of L. V. Ardagli, 
Sessions Judge of SLaLjalianptir, dated the 5th of Jnly, 1928. 
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and Jwala have been convicted of an offence under sec- — 

tion 489x\ of counterfeiting currency notes. The offence Bmppkob. 
of which they have been convicted is one of an attempt jwam. 
under section 511. These materials were found in 
Badri’s house, and it has been proved that Ins intention 
was to forge currency notes. .In my opinion, in consider- 
ing an offence under this section it is not necessary to 
prove that Badri had the ability to produce counterfeit 
currency notes with the materials in his possession. The 
question, therefore, will not arise wdiether his ability and 
the materials at his command could have produced a note 
which may be termed counterfeit according to the defi- 
nition given in section 28 of the Indian Penal Code. 

The case, however, is different under section 489A. 

Whoever counterfeits, or knowingly performs any part 
of the process of counterfeiting, any currency-note or 
bank-note is to be punished under that section. A per- 
son is said to counterfeit who causes one thing to re 
semble another thing, intending by means of that re- 
semblance to practise deception or knowung it to be like- 
ly that deception 'will thereby be practised. It is true 
that it is not essential that the imitation should be exact, 
but there should be some sort of resemblance sufficient 
to cause deception. In the present case the learned 
Judge has ridiculed both the ability of the appellants and 
the capacity of the materials to produce such a note as 
would take in even the most ignorant villager. He was 
of opinion that the accused were experimenting in ordei 
to discover a satisfactory method of counterfeiting. Such 
an experimental stage cannot be considered an attempt 
at counterfeiting. The learned Government Pleader 
rightly drew^ my attention to the illustrations to section 
511 under w^hich in cases where theft would not be pos- 
sible by reason of the absence of any valuable property 
there would be an attempt at theft. In those cases, how^- 
ever, the accused does an act tow'ards the commission of 
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1928 theft. In the present case no such act is possible because 
"^peboe according to the Sessions Judge the appellants are iu- 
jwala. capable of performing such an act. If the materials had 
been perfect and the appellants had ability, and through 
some error in the operation or by sudden seizure the per- 
fect article had not been produced, the acts of the appel- 
lants could have been called attempts. Every one, if he 
is so inclined, can commit a theft. It does not require 
any special ability. In the case of the counterfeiting of 
a currency note both ability and materials of a particu- 
lar kind are required. If those materials and ability are 
not present it cannot be said that an act performed with- 
out the ability to counterfeit and without materials which 
may help to a useful counterfeiting would be an attempt. 
Moreover in the present case the appellants had done 
everything possible that they could do, and the result was 
a most pronounced failure. The stage of attempt had 
been passed and yet there had been a failure of realiza- 
tion. When admittedly according to the Sessions Judge 
no offence w^as committed under section 489A even after 
the appellants had used their full ability and utilized all 
the materials at their disposal, recourse cannot be had to 
the provisions of the Code relating to an attempt simply 
hecause the appellants’ desire had ended in failure. 

I uphold the conviction of Badri- under section 489D 
but, reduce the sentence to rigorous imprisonment for five 
years. His appeal is otherwise dismissed. I set aside 
the conviction and sentence of Jw^ala and order his re- 
lease. 
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APPELLATE CIVIL. 


Before Sir Grimicood Mean-. Chief Justice, and Mr, 

Justice Miil'erji. .Vocem- 

her, 7. 

KISHEX SAHAI .\nd othebs (Plaintiffs.) r. E.AGHU- 

NATH SINGH and others (Defendants).* 

Hindu law — Joint Hindu family — .dlienation by father — 
Mortgage for payment of a pre-emption decree — .4h- 
tecedent debt — Pre-emption decree not a debt — “Benefit 
to the estate”— Mortgage binding on pre-empted property. 

A pre-emption decree gives an option to the pre-eniptor 
to obtain the property on making payment, but does not carry 
any order for payment, it is, therefore, not a “debt” in the 
proper sense of the term and can not constitute an antecedent 
debt. NatJiu x. Kundan Lai (1) and Kapildeo v. Tliahur 
Prasad (2), dissented from. Bhagwan Das x. Maliadeo 
Prasad (3) and Shankar Sahai x. Bechn Ram (4), followed. 

Ordinarily a Hindu father cannot mortgage joint ancestral 
property for the purpose of making payment in compliance 
with the terms of a pre-emption decree obtained by him for 
the purchase of fresh property. Shanhar Sahai x. Bechu 
P.am (4), folloAved. Jagat Nora, hi x. Mathura Das (5), 
referred to. 

Where, with the mortgage money the pre-emption decree 
wa.s complied with, and the property obtained by pre-emp- 
tion was included in the mortgage, the mortgage was binding 
and efiective as regards the pre-empted property. / 

Dr. Kailas Nath Katfii, for the appellants. 

Dr. N. G. Vaish, for the respondents. 

Hears, C. J., and Mukerji, J. The suit arose 
out of a mortgage executed on the 12th of Julj , 1916, 
by Eaghunath Singh, defendant No. 1, and his father 


* First Appeal No. 3S0 <ii 19'23, from a decree of Syed AU Mohammad, 
Subordinate Judge of Meerut, dated the 21st of May, 1925. _ 

11) (.1910) 7 A.L.J., 1182. .2) (MI3 11 A.L.J 96,. 

.M»23 I.Ti.E. 45 All . l4i nO-iD' T L.R., 47 AIL, 381. 

’ (5) I.Ii.H., 50 All, 069. 
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1928 Sewak Earn, Avho lias since died. The amount borroiv- 
— ^7^ — ed was a sum of Es. 4,000. The plaintiffs pleaded that 
Saha'i ^he mortgage was executed for legal necessity and was 
EAMnNAiH therefore binding, not only on Eaghunath Singh, one of 
the mortgagors, but on his minor brother Khair Singh, 
defendant No. 2, and also on his minor son Bhopal 
Singh, defendant No. 3. Bhopal Singh alone contested 
the suit through his guardian. His contention was that 
the mortgage was not supported by legal necessity. 

The learned Subordinate Judge found that there 
were four items which went to make up the entire mort- 
gage money. These were the sums of Es. 1,586, 
Es° 1,800,'Es. 64 and Es. 550. 

As regards the first sum, the learned Judge found 
that it was borrowed to pay an antecedent debt payable 
by the mortgagors. Accordingly he found that both the 
defendants Nos. 2 and 3 were liable to pay the sum. He 
found that the sum of Es. 64 had been obtained to meet 
the costs of the execution of the mortgage-boud. In his 
opinion this amount was for legal necessity. The learn- 
ed Judge accordingly made a decree for the sale of the 
property mortgaged to recover these two sums. 

As regards the sum of Es. 1,800, the learned Judge 
found that it had been borrowed to pay the purchase- 
money for a pre-emption decree, and he thought that the 
members of the joint Hindu family could not jeopardize 
the ancestral family property in order to purchase fresh 
property. He accordingly held that the mortgage for 
the sum of Es. 1,800 was not binding on the family. 

As regards the sum of Es. 550, the learned Judge 
found that it had been paid by the mortgagees, but that 
there was no legal necessity to support the same. 
learned Judge accordingly granted a personal decree for 
the sums of Es. 1,800 and Es. 550. 

In appeal the plaintiff s-appellants contend that on 
the evidence the entire mortgage-money was borrowed. 
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-either for legal necessity, or for payment of antecedent 
debts. The first question that therefore arises with res- Kist-rs 
pect to the sum of Es. 1,800, is this. Was there a debt 
existing at the date of the mortgage which Sewak Ram 
and Raghunath Singh were bound to pay? The learned 
counsel -for the plaintiffs-appellants has relied on two 
eases, namely the case of Nathii v. Kundan Lai (1), and 
tlie case of Kapildeo v. Thakur Prasad (•2), as laying 
down the proposition that where a Hindu father borrow'S 
money to pay tlie purchase-moneA' under a pre-emption 
decree, he borrows’ money to pay an antecedent debt. 

This opinion has been dissented from in later cases and 
they are Bliagwan Das v. Maliadeo Prasad (3), and 
■Shankar Sahai v. Bechu Ram (4). 

We have considered the point and tve are clearly of 
opinion that no debt, in the proper sense of the word, 
existed on foot of the pre-emption decree. The pre- 
emption decree gave the option to the pre-emptor to ob- 
tain property on payment of money. A pre-emption de- 
cree does not carry any order for payment. The decree 
is ahvays conditional, namely, in case of payment cer- 
tain property would belong to the jdaintiff, and in case 
of non-payment the suit would stand dismissed, probably 
Avith costs. The mere fact that in the case of non-pay- 
ment of the purchase-money a decree for costs would be 
passed against the pre-emptor, cannot invest the whole 
transaction with the character of a debt. It may be 
pointed out that the amount of costs is usually t-ery small 
as comjiared with the purchase-money. The aiii^ellants’ 
case, therefore, so far as it is based on the principle of 
antecedent debt, cannot be maintained. 

Next it was argued by the learned counsel for the 
appellants that according to the recent Pull Bench case 
of Jagat Narain v. Mathura Das (5), a head of a joint 

( 1 ) 0910) 7 A.L.J., 1182. 12 ) (1913) 11 A.L.J., 961. 

(3) (1923) I.L.E.. 45 All., 390. (4) (192.5) I.L.R., 47 All., 381. 

(5) (1928) I.L.E., 50 All., 069. 
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Hindu family is entitled to make a fresh purchase of pro- 
kjshen perty. It was argued that this case has shaken the 
■ »- authority of the case of Shankar Sahai v. Bechu Ram (1), 
and other cases which decided that a transaction by one 
member of a joint Hindu family which can bind the 
others must be of a defensive nature. We have accord- 
ingly read the Full Bench case and we are of opinion that 
the facts of the case actually bring themselves within 
the purview of the decision in the case of Shankar Sahai 
V. Bechu Ram (1). 

The facts of the Full Bench case were these. A 
Hindu family possessed property which was situated far 
away from the place of residence and it was found to be 
inconvenient to manage the property. The adult male 
members of the family sold the property with the express 
purpose of purchasing nearer home, so that the purchased 
property might be better managed. As a matter of acci- 
dent, it happened that the purchase-money was lost be- 
cause the bank, in wdiich the money had been put for safe 
custody, had closed its doors. As has been laid down by 
the Privy Council, and in the case of Inspector Singh v. 
Kharak Singh (2), to find whether a certain transaction 
is binding on the family or not its nature must be ex- 
amined at the date of the transaction and it should not be 
judged by what happened later. On this principle the 
fact that the money was lost owing to the bank having 
collapsed had no bearing. The transaction was found 
by the learned Judges to have been for the benefit of the 
family. It was, in fact, in its inception an act ■which 
was designed to protect or defend the family from an in- 
evitable recurring loss, the property by reason of its situ- 
ation yielding less than nearer property would do. As 
we have stated, the facts bring the case within the prin- 
ciple enunciated in the case of Shankar Sahai v. Bechu 
Ram (1). Indeed it has been put forward by the learned 

fl) (1925) T.L.R., 47 All., 881. (2) (1928) I.D.R., 50 All., 776. 
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counsel for the parties before us that a particular pur- 
chase which involves the mortgaging of the family pro- Kjshen 
perty may in very special circumstances amount to a legal " 
necessity. For example, there may be a small patch of 
land situate inside a larger area owmed by the family 
and the owner of that patch of land may be a constant 
source of trouble to the family. In the circumstances the 
purchase may be justified. We need not express any 
opinion on a hypothetical case. It is sufficient to say 
that each case wall have to be judged on its owm merits, 
and, on the law as it stands, we are of oi^inion that this 
particular transaction cannot be upheld and that the ap- 
peal must fail as regards this point. 

The learned counsel for the appellants prayed that 
w’e might remit the case for further inquiry to the lower 
court. The ground of his prayer was that when the 
learned Subordinate Judge decided this suit the appel- 
lants did not adduce evidence on the merits, necessity, 
and financial advantages of the transaction, because the 
case of Shankar Sakai v. Bechu Ram (1), w*as sufficient 
for the purpose. It was argued that the plaintiffs might 
have, in view- of the Full Bench case of Jagat Narain 
(•2), led evidence to shoAv that there did exist circum- 
stances which justified the father and the son to make the 
purchase by the pre-emption suit, but we find that no 
such ground was taken in the memorandum of appeal, 
and we are also of opinion that a remand of an issue is 
likely to encourage the parties to adduce false evidence. 

We therefore cannot accede to this request. 

For the plaintiffs appellants it w-as then contended 
that in any case the amount of Es. 1,800 and Es. 550 
ought to come out of the pre-empted property. As to 
this there can be no doubt. The minor members of the 
family repudiate the transaction of the purchase of the 

(1) (1925) I.L.E., 47 AIL, 881. CTi (10-28) I.L.E., 50 .A!!., -969. 

36 AD. 
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1928 pre-empted property. In the circumstances they cannot 
' ' possibly object to a mortgage by Sewak Earn and Eaghu- 

S.AHA1 nath Singh of the property which they had acquired by 
Eaohtwath pre-emption. 

S»GH. judgement, not being material to 

this report, is omitted.] 

Decree modified. 


1928 

Novem- 
ber, 15. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

AMAEJIT UPADHIYA (Defendant) v. ALGU 
GHAUBE (PmiNTiFF).* 

■ Hindu law — Stndh&n— Inheritance — Daughter’s daughter pr-s- 
ferential heir over daughter’s son. 

A daughter’s daughter is a preferential heir, as ag'ainst the 
daughter’s son, to stridhan property left by their maternal 
grandmother, in cases where their mother predeceased her 
own mother. Suhramanian Chstti v. Arunachelam Chetti 
(1), followed. Sheo Shankar Lai v. DeU Sahai (2), distin- 
guished. 

The facts material to this report were briefly as 
follows : — The plaintiff claimed to be the heir to certain 
property which was the stridhan of his maternal grand- 
mother, Musammat Gomta. During the trial of the suit 
it transpired that the plaintiff had two sisters living. It 
was also established that the plaintiff’s mother, Musam- 
mat Eeshma Kuar, had predeceased her own mother, 
Musammat Gomta. The trial court having decreed the 
suit, there was an appeal to the High Court. 

Mr. A. Sanyal, for the appellant. 

Maulvi Iqhal Ahrh-ad and Pandit Narmadeshwar 
Prasad Upadhiya, for the respondent. 

* First Appeal No, 107 of 1925, from a decree of Matlmra Prasad, 
Subordinate Jud^e of Azam^.arb, dated the 28th of January, 1925. 
fl) (1904) 28 Mad., 1 . (2) (1903) I.L.B.,* 25 All, 468. 
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SuLAiM-A-N and Kendall, JJ. ; — [After setting forth 
the facts the judgement continued.! amabjit 

It is not* disputed before us that the plaintiff's aigu 
mother, Musammat Eeslima Kuar, had predeceased her Cbagbe. 
own motlier. It follows that on the date wdien Musam- 
rnat Gointa died she left property which had been her 
■stridhah property. Chapter 2, section 11, paragraphs 15 
and 38, of the Mitakshara make it quite clear that to a 
-stridhan estate daughters’ daughters have preference over 
daughters’ sons. 

The learned advocate for the respondent has relied 
on the case of Sheo Shanliar Lai v. Debi Salmi (1). In 
that case daughters’ sons were given preference over a 
daughter’s daughter. That case, how^ever, is clearly dis- 
tinguishable. On the death of the female wdiose stridhan 
was in dispute, her daughter had first succeeded and it 
was a dispute between the grandsons and the grand- 
daughters of the stridhan owner after the death of the 
daughter. Their Lordships of the Privy Council held 
that property wdiich a woman has taken by inheritance 
from a female is not her stridhan, and that stridhan 
when once it has descended to a female ceases to be stri- 
dhan. The, sons got the property because it had ceased 
to be stridhan in the hands of their mother. In the case 
before us the property never descended from one female 
to another, and therefore did not cease to be stridhan. It 
must accordingly go to the stridhan heirs of Musammat 
Gomta. Those heirs are her daughter’s daughters in 
preference to her daughter’s son. This view’ lias been 
accepted in Madras in Suhramanian Chetti v. Anma- 
ahelam Chetti (2) and the ground on which the Privy 
Council decision has been distinguished by the Madras 
High Court has been accepted by this Court in seversfl 
cases. In the presence of his sisters wdio are entitled to 

(1) (1903) I.L.E., 2.5 All., 468. (2) (1901) I.L.E., 26 Mad., I, 
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succeed to this property the plaintiff has no locus 
standi to sue. His sisters may sue hereafter. 

We accordingly allo-w this appeal and, setting aside 
the decree of the court below, dismiss the plaintiff’s 
suit. 



RBYISIONAL CIVIL. 


Before Mr. Justice Sulaiman. 

BANSI EAM AND OTHERS (Plaintiffs) v . B. N.-W. EAIL- 

WAY AND ANOTHER (DEFENDANTS).* 

Railway— Risk-note form A (as amended) — “Loss arising 
from the same” — Interpretation-. — Goods insecurely 

packed — Shortage in weight at destination — Burden of 
proof. 

A consignment consisting of three bundles of corrugated 
iron sheets was despatched over a railway. As the consignment 
was defectively packed, a risk-note in form A (as amended) 
was executed by which the consignor agreed to hold the rail- 
way “harmless and free from all responsibility for the condi- 
tion in which the aforesaid goods may be delivered to the 
consignee at destination and for any loss arising from the same 
except upon proof that such loss arose from misconduct on 
the part of the railway administration’s servants.’’ At des- 
tination the consignment was found to be short in weight 
by over two maunds. In a suit for damages against the rail- 
way.: Held, that the expression “loss arising from the same” 
meant “loss arising from the condition in which the goods 
are delivered,” that a shortage in weight is a condition in 
which the goods are delivered and is covered by the saving 
clause, and that the burden lay on the plaintiff to prove the 
exception, i.e., misconduct of the railway’s servants. 

The facts of the case are fully set forth in the judge- 
ment of the Court. 

Pandit Amhika Prasad Pandey, for the applicants. 
Mr. B. Malik, for the opposite parties. 


* 



'Civil Revision No. 205 of 1928. 
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SuL.AiM.'iN, J. '• — This is a revision from a decree of — : — ^ — 
the Court of Small Causes dismissing the plaintiffs’ suit 
for damages against the defendant railway company. A ^ ^ 

consignment consisting of three bundles of corrugated r‘*ii,wat. 
iron Siccts was despatched from Calcutta to Deona. Its 
weight as noted at Calcutta was 8 maunds, 4 seers. Tlie 
consignment when weighed at its place of destination 
was found to be 2 maunds, 7 seers short in weight. The 
plaintiffs took delivery under protest. 

The court below has dismissed the claim, holding 
that the plaintiffs have failed to prove wilful negligence 
of the defendant or misconduct of the servants of the 


defendant. 

The risk-note which has to be considered is in form 
A, as recently amended. It is used when articles are 
tendered for carriage wdiich are either already m bad 
condition or so defectively packed as to be liable to 
damage, leakage or wastage in transit. The consignor 
admitted that the goods were in such condition and agreed 
to hold the railway company “harmless and free from all 
responsibilitv for the condition in which the aforesaid 
goods may be delivered to the consignee at destination and 
for any loss arising from the same except upon proof that 
such loss arose from misconduct on the part of the railway 
administration’s servants.’’ It is not now open to the 
plaintiffs to urge that the consignment was neither in 
bad condition nor defectively packed. There is no doubt 
that the railway company is not liable for the condition 
in which it was delivered or from any loss arising from 
the same except on proof of the misconduct of the com- 


pany’s servants. 

^ The learned advocate for the applicants has argued 
that the burden was on the railway company to prove 
that the loss arose on account of leakage, damage or wast- 
atre in transit. His contention is that the company has 
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failed to prove that the shortage in weight was due to anr 

such cause. 

B. N.-w. W opinion the expression “loss arising from the 

■Rahwat. same” means “loss arising from the condition in which 
the goods are delivered.” The Urdu translation of this- 
contract, though not conclusive, also supports the view 
that the word “same” refers to the noun “condition.” 
It seems to me that a shortage in weight is a condition 
in which the goods are delivered and is covered by the 
saving clause. When a bundle is insecurely packed', any 
goods comprised in it may slip out and be lost on the way. 
There can be no necessary inference that it has been 
stolen, much less that it has been stolen by a servant 
of the railway company concerned. The question of 
wilful negligence did not really arise on the terms of the 
agreement; but that of misconduct on the part of the 
company’s servants did arise. The burden lay on the 
plaintiffs to prpve the exception, and the finding of the 
court below is that they have failed to discharge that 
burden. There is no proof that the loss of some of the 
sheets w’as due to any misconduct on the part of the rail- 
Avay servants. 

I accordingly dismiss the revision with costs. 
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REVISION AL CRIMINAL. 


Before Mr. Justice Dalai. 

EMPEROR BANARSI DAS .^nd another.* 

Criminal Procedure Code, sections 443, m—Cornphmn by _ 
hidiari aqainst an European and some Indians 
a warrant case— Magistrate holding chapter XXXIU 
anpiicnble— Section 446 mandatory— Jurisdiction— Mag^- 
trate cannot try the Indians after discharging the 
European. 

Where a Magistrate decided under section 443 of the 
Code of Criminal Procedure that a case ought to be ^ried un er 
the proTisions of chapter XXXIII, and the case m which an 
European and some Indians were the co-accused, was a war- 
rant case, and subsequently the Alagistrate discharged the 
European accused, apparently on insufficient p-ounds and pro- 
ceeded to take up the case against the Indians : Held, the 
provisions of section 446 of the Code are and a 

Magistrate, after once deciding under section 443 that chapter 
Y'YXTTI is to apply, cannot assume jurisdiction to 
^a« by tie European accused; he must, it he 

not discharge the' Indian accused persons under section 209 
or section 253, commit them for trial to the court of sessions. 

The facts of the case appear from the judgement 
of the Court. 

Babu SaUanath Mukerji and Pandit Rama Kant 
Malarnja, for the applicants. 

The Government Advocate (Pandit Uma Shankar 
Bajpai), for the Crown. 

Dalal, J. An Indian, a police constable, was 
complainant in this case and one of the accused was a 
European of the name of Mr. Marshall. In the first 
complaint Mr. Marshall was made the principal offender. 
On an application by him the Magistrate recorded a 

, Criminal Revision No. 801 ol 1028, frr m an order rf ^Monro, Dia- 
triet Magistrate of Caw.ipore, dated the 27th cf September, 1928. 
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finding under section 443 (1) of the Code of Criminal 
EMimoB Procedure that the case was one which ought to be tried 
r^NAB,si under the provisions of chapter XXXIII. Subsequently 
the Magistrate, by an exceedingly summary order dis- 
charged Mr. Marshall on the 18th of September, and as- 
sumed jurisdiction hims'elf to try the Indians who were 
prosecuted along with Mr. Marshall. Under section 446 
of the Code of Criminal Procedure, where a Magistrate 
decides under section 443 that a case ought to be tried 
under the provisions of chapter XXXIII, and the case is 
a w^arrant case, the Magistrate inquiring into the case 
shall, if he does not discharge the accused under section 
209 or section 253, commit the case for trial to the court 
of sessions, whether the case is or is not exclusively 
triable by that court. The provisions of that section are 
mandatory and a Magistrate, after once deciding that he 
had no jurisdiction, cannot assume jurisdiction by dis- 
charging the European British subject. In the present 
case it is obvious to me that the discharge was made in 
order to assume jurisdiction. [The judgement then re- 
ferred to cettain facts and continued.] 

The order discharging Mr. Marshall is not before 
me for revision, but I mention these facts to indicate that 
the Magistrate has gone out of his way to assume juris- 
diction by discharging Mr. Marshall on insufficient 
grounds. I do not think that the wording of section 446' 
permits of such an assumption of jurisdiction. The 
Magistrate is empowered only to hold an inquiry in this 
case and if he does not discharge the Indian applicants, 
Banarsi Das, Earn Chandra, 8ukh Lai, Jugal Kishore 
and Joti Sw^arup, he is bound to commit them to the 
couit of sessions and he is hereby directed to do so if he 
does not discharge them. 
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Before Mr. Justice Dalai. 

EMPEROE u. SHANKAR SINGH others.* 

Act No. F of 1861 (Police Act), section 30 — Regulation of Tiorew,- 
music in the streets at festivals and ceremonies 
—Extent of regulation — Total frohibition of such music 
— Indian Penal Code, section 188. 

The powers given to the police by section 30(iv) of the 
Police Act to regulate the extent to which music may be used 
in the sti*eets on the occasion of festivals and ceremonies do 
not extend to the passing of an order that no crow'ds attended 
by music shall pass 'within the inhabited parts of a particular 
city during" the Holi. A total prohibition is not covered by 
the -word “regulate.” 

The facts material for the p'urpose of this report 
appear from the judgement of the Court. 

Mr. Nehal Chand and Munshi Sa7‘h'ar Bahadur 
Johari, for the applicants. 

The Assistant Government Advocate (Dr. M. Wali- 
vUah), for the Cro'V’n. 

D. 1 L.A.L, J. : — [A portion of the judgement, not 
material for the purpose of this report, is here omitted.] 

The Superintendent of Police of Aloradabad issued 
an order under section 30 of Act No. V of 1861 during 
the Holi of this year, on the 3rcl of March, 1928, that 
no crowds attended by music shall pass Avithin the in- 
habited parts of the city. There is a finding of fact that 
the large number of applicants whose case is before me 
in revision did pass through a locality in the Moradabad 
city knowm as Katghar during the Holi in a procession 
accompanied with music. The applicants haA^e been con- 
Aucted and fined under section 188 of the Indian Penal 
Code for disobeying an order promulgated by a public 
servant laAvfully empowered to promulgate such order. 

The lawful authority of the Superintendent of Police in 

* Criminal Eevision No. 581 of 19'28, from an order of Baglinnatli 
Sessions Judge of Moradabad, da^ed the 7th of Jnlj, 1928. 
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Moradabad to issue the notification of the Srd of March, 
Empbsob 1928, is impugned here. There are two questions for 
Shankab decision : (1) ‘Whether the officer was so empowered under 
SiNOH. section 30 of the Police Act, and (2) whether he was so 
empowered by a notification of Government, dated the 
18th of May, 1877. The District Magistrate was of 
opinion that prohibition of music was covered by the 
authority given to the District Superintendent of Police 
under section 30 of the Police Act to regulate the extent 
to which music may be used in the streets on the occasion 
of festivals and ceremonies. I do not agree with the 
District Magistrate that a prohibition of every kind of 
music would be covered by the word “regulate.” A 
power to regulate is given as regards some matter which 
is in existence, and it would be a misnomer to direct 
regulation of a thing that does not exist. Eegulation of 
traffic, for instance, assumes the existence of traffic. 
That would not empower the police to confine every citizen 
to his house and prohibit all traffic. Under section 31 
of the Police Act the police are empowered to keep order 
on public roads and in the public streets, thoroughfares,. 
ghats and landing places and at all other places of public 
resort. In Benares in pursuance of this authority an 
order was issued that a certain’ class of people, the 
Jatrawalas, that is, people who take charge of pilgrims 
to the sacred city, were prohibited from visiting a railway 
station. In that case a learned Judge of this Court held 
that it A-vas not competent to the Sup.erintendent of Police 
■ to issue a general order forbidding persons of a certain 
class to frequent certain specified places, on the strength 
of his authority to keep order in a public place. The 
reasoning was the same as here : Emperor y. Krishna 
Lai (1). The keeping of order did not imply the con- 
fining of people to their own houses so that no need may 
arise for the keeping of order. 

(1) (1916) I.L.E., 39 All., 131. 
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I have studied the notifications. [The judge- 
inent then dealt with the question whether a certain Noti- 
fication of Government, dated the 18th of May, 1877, Shankar 
was still in force, and decided it in the negative.] 

There is, therefore, no power left with the Superin- 
tendent of Police of Moradabad to deal with music in 
streets during festivals and ceremonies independently of 
the authority given to him under section 30 (iv) of the 
Police Act. 

I accept the reference of the learned Sessions Judge, 
set aside the conviction and sentence, and order the 
fine, if any recovered, to be refunded. 


EEAMSIONAL CIYIL. 


Before Mr. Sulaiman. 

KALI PRASAD (Defend.wi') n. PAEAIESHWAE PEASAD 19.23 

(PlaTRTIFF).* nonem. 

her, 26 

.-Icf No. IX of 1908 (Limitation Act'*, section 0 , article 163 

— Civil Procedure Code, order IX, ride 4 — Application 
for restoration — Extension of time — Jurisdiction. 

Section 5 of the Limitation Act does not apply to an appli- 
cation under order IX, rule 4, of the Civil Procedure Code for 
restoration of a suit dismissed for the plaintiff’s failure to pay 
process fee, and the court has no jurisdiction to extend the 
30 days’ limitation fixed by article 163 of the Limitation Act 
for such an application. 

The facts of the case fully appear from the' judgement 
of the Court. 

Munshi Sri Narain Sahai, for the applicant. 

The opposite party was not represented. 

SuLAiMAN, J. : — This is a defendant’s application 
in revision from a decree of the Court of Small Causes. 

^ Civil Eevision No. 2*22 of 1928. 
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.THe suit had been adjourned on several occasions on ac- 
count of the non-payment of process fee by the plaintiff. 
On the 7th of December, 1927, the court dismissed the 
suit for the plaintiff’s default of the payment of the 
process fee. The expression used by the learned Judge 
was ‘ ‘thrown out for plaintiff’s default. ” On the 18th of 
February, 1928, the plaintiff applied under order IX, 
rule 4, of the Code of Civil Procedure for the setting aside 
of the dismissal. The report of the office also infficated 
that the suit had been dismissed on account .of the non- 
payment of the process fee. On the 24th of February, 
1928, the suit was restored to its original number on the 
file and on that date the process fee was paid by the 
plaintiff. Although the language used by the Judge of 
Small Cause Court was not explicit, there is no doubt that 
the suit was dismissed on account of the non-payment of 
the process fee. The plaintiff himself treated the dis- 
missal as such, because he applied under order IX, rule 
4. The application for restitution of the case was filed 
more than 30 days after the date of the dismissal, and was 
beyond time under article 163 of the Limitation Act. 

The only point that remains for consideration is 
whether the time could be extended by the court under 
section 5 of the Limitation Act. That section does not 
apply to all applications, but only to those that are ex- 
pressly provided for therein. It applies to an application 
for a review of judgement or for leave to appeal or any 
other application to wdiich this section may be made ap- 
plicable by or under any enactment for the time being 
in force.- The application in question was made under 
order IX, rule 4, and there is no express provision in 
that order which makes section 5 applicable to such ap- 
plications, as for instance is to be found in order XXII, 
rule 9, sub-clause (3). 

I must, therefore, hold that the court had no juris- 
diction to extend the period of 30 days which had expired 
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\ somewhat similar view has been expressed by the — 
Bangoon High Court in Ma Naw Naw v. Somasundram 
Chesty (1), with regard to applications under order IX 
rnle 13 of the Code of Civil Procedure which are governed 

-,n A PeaSAD. 

by article lb4. 

I accordingly allow this revision and setting aside 
the decree of the court below dismiss the plaintiff s suit 
with costs. 


* EEVISION.A.L CETMINAL. 


Before Mr. Justice Boys and Mr. Justice Banerji. 

BMPBEOE V. BHAGAT EAM.* 

Criminal Procedure Code, section ISd— Removing a trade or 26. 
occupation — Borrow-pits dug for brick-making Order ^ to 
cease the brick-making, and also to fill up the existing 
pits— Legality of latter part of order. 

Where a Magistrate passed an order under section 133^ of 
the Code of Criminal Procedure to stop a trade^ or occupation 
of brick-making which was going on in a particular locality, 
cn the ground that it was injurious to the health or physical 
comfort of the community inasmuch as the borrow-pits made 
for the purpose of brick-making became breeding-grounds for 
mosquitoes, and also to fill up the existing pits and restore the 
status quo: Held, that the pow'er “to remove” any trade 
or occupation, conferred by section 133, did not cover such an 
order to restore the status quo by filling up the existing pits. 

The facts of the case are fully stated in the 'judge- 
ment of the Court. 

Babu Piari Lai Banerfi, and Babu Sada Nath 
Mukerji, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
nllah), for the Crown. 


^Criminal Beference No. 367 of 1V)28. 
(1) (1924) I.Ii.B., 2 Rangoon, 665. 
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Boys and Banbrji, JJ. : — This is a reference from 
the Sessions Judge of Moradahad. We are now at the 
26th of November, 1928, and these proceedings have 
dragged along from the 22nd of. December, 1925, very 
nearly three years. This has been almost entirely due 
to the fact that the Joint Magistrate of Moradahad in 
February, 1926, passed at the outset an order directing 
the opposite party to cease excavating and burning bricks, 
and to fill up the existing pits, without taking the trouble 
to read the section under which he had to proceed. The 
result was that this Court set aside the proceedings, and a 
fresh notice had to issue.- This notice was issued on the 
1st of April, 1926, by Mr. Sayid Abu Mohammad, again 
a Magistrate of the first class, who did not take the 
trouble to see that the notice he issued conformed to the 
terms of one or other of the paragraphs in section 133. 
The result of this omission of both courts to be precise 
as to the law under which they were proceeding has led to 
much waste of time and trouble, and has also made it 
very difficult for us in this Court to know whether the 
orders eventually passed were such as we ought to uphold. 

We do not propose to detail the whole of the sub- 
sequent procedure. 

The substance of the complaint against Mr. Bhagat 
Bam, a civil engineer, is that he, having bought some 
land for the purposes of brick kilns just outside the 
municipal limits of Moradabad, proceeded to dig pits in 
the ordinary course of the trade or occupation of brick- 
making, and that those pits constituted a breeding ground 
of mosquitoes; and further that the smoke and the sparks 
from the chimneys constituted a nuisance and a danger. 
The Magistrate ordered the making of bricks to cease and 
"the pits to be filled up. We have no information before 
us as to when the digging of the pits began, how much 
of the excavations had been made before the first notice 
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was served on Mr. Bhagat Earn, and how much subse- laas 
queiitly. But this latter matter would only concern this 
Court as influencing the exercise of discretion. We lia\e 
first to make it clear under what paragraph of section Idd ' Ram, 
these proceedings would apparently fall. There is no 
suggestion before us that any nuisance that may have 
occurred occurred on “any way, river or channel which 
is or may be lawfully used by the public, or on any puolic 
place.”' It is contended that the circumstances are 
covered by the second paragraph; that we have here a 
trade or occupation injurious -to tlie health or physical 
comfort of the community. We have to see what order 
the Magistrate could pass in such circumstances. He 
could order the opposite party “to desist from carrying 
on, or to remove, or regulate in such manner as may be 

directed, such trade or occupation.” 

It is, of course, possible to suggest that power to 
order the “removal” of a trade must be held to include 
power to remove anything connected wuth that trade, or 
to restore the status quo before that trade commenced. 

But we do not think that that is the natural and straigM- 
forward meaning of the paragraph, and we have no lig t 
to strain the natural and straightforward meaning mere y 
because an order that might be passed by so doing wmuld 
possibly be very desirable. The powers given clearly 
suggest three different things : that the Magistrate may 
■simply order the opposite party to stop carrjdiig on the 
trade or occupation in question; he may think on the 
other hand that the carrying on of the trade or occupation 
would not be injurious if it were removed perhaps a short 
distance away, and he may order it to be so removed; 
or, thirdly, he may think that there will be nothing in- 
jurious if the occupation or trade is carried on at the same 
spot, provided certain conditions are fulfilled. We thin 
that it would be manifestly straining the meaning of the 
wmrd “remove” to hold that removal of the trade or 
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occupation includes ordering the opposite party to restore 
the status quo in the manner now in this case considered 
by the authorities desirable. The only power given to 
the Magistrate, — we are speaking only of the circum- 
stances of a case similar to this, — in reference to an exca- 
vation is to order it to be fenced. If there were any 
question of a nuisance on a public way, coming under 
the first paragraph of section 133, the power of the Magis- 
trate might or might not include powder to fill up a pit 
which was causing such nuisance. That we have not 
to decide. 

We are not prepared to hold that where there is a 
case, as in the present, of a person being ordered to desist 
from a particular trade or occupation, or to remove that 
trade or occupation, or it is desired to regulate that occu- 
pation, the Magistrate has any power to order him to fill, 
up the pits. 

We have, of course, not failed to appreciate the 
grave danger said to arise to the inhabitants in the neigh- 
bourhood of these pits and the desirability of there being 
some such power in a suitable authority to control the 
commencement and conduct of these brick-making con- 
cerns. We entirely agree with the remark of Mr. 
Kidwai in the order of the 10th of February, 1926, in 
which he made an abortive effort to control this brick- 
kiln, that “it is a great pity that there are no bye-laws 
of the District Board which could at the very comhaence- 
ment put a stop to the starting of such works within so 
close a distance of habitations.’’ Mr. Kidwai himself 
seems to have felt the desirability of more explicit powers 
existing in somebody. We agree. But that would not 
justify us in straining the language of section 133 to meet 
the case. 

Another observation which we must make is that 
even if the Magistrate had the power to order the filling 
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up of the pits, it is open to doubt whether in the circum- 
stances of this case it would have been a proper order. HMPiiB.iu 
Mr. Abu Mohammad in his order of the 3rd of June, 1926, 
the present order, the propriety of which we are now 
considering, says : “In the case of the railway borrow'- 
pits, of which the existing pond (that is, a railway pond, 
other than the borrow-pits now in dispute) is a tangible 
monstrous example, the railway authorities have ha^ 
their attention drawn to the desirability of filling them 
up some years ago, but the task has become too stupend- 
ous to be feasible.” The meaning of this can only be 
that the railw’ay having once been allow^ed to make these 
borrow-pits, it would not be reasonable or practicable to 
order the railway to fill them up. It would be perhaps 
even more unreasonable to order Mr. Bhagat Earn, a 
private individual, to fill up pits which lie has been al- 
lowed to make. If we had any evidence before us as to how 
far he had proceeded wdth the making of these pits after 
notice that it might involve him in trouble, other consi- 
derations might apply; but we have no such information. 

The order of the Magistrate directing the cessation 
of the brick -making and of digging pits will stand, but 
that portion of his order directing the opposite party to fill 
up the pits is set aside. 


87 AD. , 
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APPELLATE CIVIL. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

19.23 BANK OF UPPER INDIA, LIMITED (In liiQuiDATiou) 
Decern- (PLAINTIFF) V. FANNY SKINNEE AND OTHERS 

(Defendants).* 

Act No. IV of 1882 (Transfer of Property Act), section 54— 
Act No. X of 1897 (General Clauses Act), section 3, 
clause (25) — “Immoveable property” — Mortgagee’s in- 
terest under a simple mortgage — Assignment of mort- 
gagee’s interest without registered document — Estoppel. 

The interest of a simple mortgagee is immoveabJe property, 
as defined by the General Clau.ses Act, 1897, and within the 
meaning of the provisions of the Transfer of Property Act; 
and a transfer of such interest can only be effected by means 
of a registered instrument, as required by section 54- of the 
Transfer of Property Act. 

The parties to an arrangement for the assignment of such 
an interest by the one to the other without the execution of a 
registered instrument may, where the arrangement is carried 
out and acted upon, themselves be estopped from going 
behind it, but that arrangement cannot be effective as a legal 
transfer so far as third parties are concerned. 

Mutsaddi Lai v. Muhammad Hanif (1), Paresh Nath 
Singha v. Nabogopal (2) and Nataraja Iyer v. The South 
Indian Bank of Tinnevelly (3), referred to. Abd-ul Majid v. 
Muhammad Faizullah (4), Karim-un-nissa v. Phtil Charid (5) 
and Lai Umrao Singh v. Lai Singh (6), distinguished. 

The facts of the case are fully stated in the judge- 
xaerit of the Court. 

Mr. B. E. O’Conor and Munshi Ram Nama Prasad, 
for the appellant. 

Dr. Kailas Nath Katju and J^abu Surendra Nath, 
Gupta, for the respondents. 

* First Appeal No. 278 of 1926, froro a decree of ,T. N. Mushran, 
Subordinate Judge of Meerut, dated the 18th of Febrnary, 1926. 

(1) (1912) 10 A.L.J., 167. (2) (1901) I.L.R., 29 Cal., 1. 

(8) (1911) I.L.B., 37 Mad., 51. (4) (1890) I.L.E., IS All., 89. 

(6) (1893) I.L.E., 15 All., 184. (6) ( 192 n I.L.R., 46 All., 917. 
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SuLAiMAX and Kexd.al, JJ. : — This is a plaintiff’s 
appeal arising out of a suit for sale on the basis of a niort- of 

gage-deed, dated the 8th of December, 1911, executed 
by defendant jSio. 1 in favour of the Bank of Dimer India. ®- 

* * ^ ^ l^ANNY 

In the original Avritten-statement which was filed bj' the s^-neb. 
p'incipal contesting defendant on the 17th of July. 1924, 
she raised various pleas including a denial of ];roper exe- 
cution, I’eceipt of consideration as well as some other 
pleas. But there aa-rs no plea that the plaintiff Bank had 
no locus standi to sue through its liquidator. On the 
10th of NoA'ember, 1925, she filed an application stating 
that she had just come to knoAV that the Ban!: of Upper 
India had sold all its assets and liens to the Trust of India 
and that accordingly the plaintiff had no right left to sue 
the defendant. In spite of objections the court con- 
■sidered that this Avas a legal plea and framed an additional 
issue, No 8. All the other issues have been found in 
faA^r of the plaintiff, but the suit has failed on the 
ground that the assets of the Upper India Bank had been 
transferred to the Trust of India, Limited, and the 
plaintiff Bank cannot maintain the suit. Tlie finding 
on the last mentioned issue is the only point AA’hich has 
been discussed before us by the learned counsel for the 
parties. 

The principal facts of this case cannot be disputed. 

The Bank of Upper India suspended payment sometime 
about October, 1914. In 1915 an application was 
presented under section 153 of the Indian Companies 
Act, putting forward a compromise* before the 
High Court for approval. On the 2nd of June, 1915, 
TuDB.ttL, J., sanctioned a scheme under AA^^hich the 
shareholders were to surrender their shares and receiA^e 
in exchange debentures in the Trust of India, on certain 
conditions. Later, on the 28th of February, 1917, that 
scheme Avas slightly modified and the learned Judge ac- 
cepted the modification. The true banking business of 
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Bank of Upper India was to be absorbed and takett 
trwsTiTOiA Alliance Bank of Simla and that portion of 

Limited ’ tlie Bank’s busiiiess wliicli was not true banking was to. 

taken over by a company called the Trust of India 
fiiiNNEB. Lii^ited. In lieu' of their shares the shareholders were 
to be offered debentures in the Alliance Bank and prefer- 
ence shares in the Trust of India, Limited, on certain 
terms. It is not necessary to specify the scheme in any 
detail. 

On the 30th of June, 1917, the shareholders of the 
Upper India Bank at their meeting resolved that the 
company should be wound up voluntarily, and Messrs. 
Hunter and Stuart be appointed liquidators for its wind- 
ing up, wdth joint and several powers. It w;as further ' 
resolved that a draft agreement wvith the Trust of India, 
Limited, should be approved, and the liquidators be au- 
thorized pursuant to section 213 of the Indian Companies- ' 
Act of 1913 to enter into’ the said agreement with the 
Trust of India, Limited, in terms of the said draft, and 
to carry the same into effect with such if any modifica- 
tions, as they may think expedient. Subsequently the 
Alliance Bank of Simla and the Trust of India, Limited, 
also w^ent into liquidation. Presumably wdth a view te 
evade the. payment of stamp duty to Government, the 
liquidators of the Upper India Bank and those of the 
Alliance Bank and the Trust* arrived at some mutual and 
private understanding that the debentures and the pre- 
ference shares sliould be offered to the shareholders of 
the Upper India Bank and that the assets of the latter- 
Bank be taken over by the liquidators of the Alliance- 
Bank and the Trust. As to documents w^hich were out- 
standing the understanding ■was that the liquidators of 
the Upper India Bank should realize the same and pay 
over the amount realized to the other liquidators. The 
oral evidence in this case leaves no doubt that this mutual 
arrangement has been carried out to a very great extent^ 
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smd tkit as between these two sets of liquiiators there 
jias been absolutely no breach of contract so hr. But it b.^nk op 
is also an aclinitted fact that the liquidators of the Upper 
India Bank have not executed any proper registered docu- 
inent transferring their interests in tire immoveable pro- semner. 
jjerties in favour of the other liquidators. At any rate it 
is admitted in this case that no registered document 
transferring the rigiits under the mortgage in suit has 
been executed by the liquidators of the plaintiff Bank. • 

Tlie learned Subordinate Judge, relying principally on a 
judgement of the High Court in a prevdous pioceeding, 
iias come to the conclusion that the assets of the Bank 
have all been legally transferred to the Trust of India. 

In that case the question arising in the present appeal 
did not directly arise. The learned Subordinate Judge 
has quoted expressions used by W.\lsh, J., as to the 
taking over of the assets of the Bank of Upper India, the 
transactions having been carried through, the share- 
holders of the Bank of Upper India having surrendered 
their shares in exchange for debentures and preference 
shares and tlie due execution and performance of the 
agreement for sale. There is a further remark in his 
iudgement to the effect that “the exchanges have been 
made, the matters have passed into history and the legal 
rights of the parties have been settled without the neces- 
sity of a formal document”. Ewes, J._, however, 
confined his judgment exclu^vely to the question of estop- 
pel and remarked : ‘Tt may he that the parties inter se 
are estopped from disputing the transfer although in 
law no valid transfer has taken place so far as immovable 
properties or securities on such immoveable properties 
of over Es. 100 in value are concerned.” The defendant 
not being a party to that proceeding, it is not suggested 
that that judgement operates as res judicata. As the 
question at that time was principally one of estoppel, we 

*Viie I.L.R., 40 All., 759. 
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do not think that it was at all decided in that ease* that a 
■" valid 'transfer of all the iininoveable properties had been 
^ legally effected. 

If no registered document is required for the transfer 
of the mortgagee’s interest under a simple mortgage-deed 
and an oral assignment is effective, then there would be 
no doubt that the plaintiff Bank has parted with its. 
interest in this mortgage by virtue of the arrangement 
with the liquidators of the other company. On . the 
otlier hand, if no valid transfer can take effect without a 
registered document, it is clear that although the parties 
to the arrangement may themselves be estopped from 
going behind it, that arrangement cannot be used as 
transferring legal title to the Trust wlien a stranger, who 
is not a party to that agreement, wnshes to take advantage 
of it. 

Section 17, sub-clause (h), of the Regisf ration Act. 
makes “all non-testamentary instruments which purport 
or operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, 
whether vested or contingent, of the value of Es. 100 
and upwurds, to or in immoveable property’’ compulsorily 
registrable. It is obvious that if a sale-deed of the mort- 
gagee’s interest had been executed it would have required 
registration inasmuch as it would have affected an inter- 
est in immoveable ’ property* But, strictly speaking,, 
section 17 requires registration only when a transaction 
has been reduced to writing. It does not in terms lay 
down that no transfer can take effect in the absence of 
such document. We have to fall back upon The provi- 
sions of the Transfer of Property Act to see whether to 
effect a valid transfer a registered instrument is neces- 
sary. Section 58, clause (a), makes it quite clear that 
a mortgage is a transfer of an interest in immoveable pro- 
perty. Then section 54 provides that a transfer of tan- 
gible immoveable property of the value of Rs. 100 and 
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over or other intangible thing can be made only by a 
registered instrument. The question remains whether ^ 4 - -^ 
the mortgagee’s interest is itself immoveable property umveo 
within the meaning of section 3. That section, how- 
ever, does not give a complete definition of immoveable svinn-eb. 
property. For that we have to refer to its definition in 
the General Clauses Act (Act No. X of 1897) clause (25), 
where it is laid down that immoveable pr^erty shall 
include land, benefits to arise out of land ^ things 
attached to the earth or permanently fastened to aiiythmg 

attached to the earth. Even that definition on its owm 

language is not exhaustive. A subtle distinction has 
sometimes been drawn between an interest in the im- 
moveable property and the immoveable property itself. 

And on the basis of such a distinction the learned advo- 
cate for the respondent has urged that althoagh a moit- 
ga free’s interest is an interest in immoveable property it 
is not immoveable property itself, and therefore a transfer 
of it does not require a registered deed. We are unab e 

to accede to this contention. 

In the first place a mortgagee’s interest may come 
in within the meaning of the expression “benefits to 
arise out of land” in the General Clauses Act. In the 
second place, the Indian legislature appears to have 
intended that all rights to immoveable property should 
fall within the category of immoveable property. Alort- 
gaoes of immoveable property have priority over all 
subsequent transfers and subsequent transferees are 
presumed to have notice of the previous charge. _ Such 
presumption cannot be made unless there is a registered 
document It seems to be against the general policy of 
the Transfer of Property Act that subsequent transferees 
should be bound bv a mortgage although that mortgage 
need not be made by a registered instrument. The mort- 
gagee’s interest is not a mere right to recover the debt 
due but to have a charge on the property and to follow it 
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wherever it goes. His claim is excluded from the defi- 
nition of actionable" claim in section 3 of the Transfer of 
We have therefore no hesitation in 

a mortgagee’s 

interest can only be effected by means of a registered deed 
of transfer. . 

Ghamier, J., in the case of Miitsaddi Lai v. Muham- 
mad Hanif (1), expressed the opinion that the interest 
of a simpl^g^ortgagee was an intangible thing within 
the meaning of section 54 and the transfer of it can be 
made only by a registered instrument. The Calcutta 
view also is that the mortgagee’s interest is immove- 
able property even within the meaning of the provisions 
of the Civil Procedure Code : ■ Paresh Nath Singha v. 
Nabogopal (2). The same vieAV has been expressed in 
Madras : Nataraja Iyer v. The South Indian Bank of 
Tinnevelly (3). 

.No doubt in numerous cases of this Court, for 
instance Abdul Majid Y. Muhammad Faizullah (4), 
Karim-un-nissa v. Phid Chand (5) and Lai TJmrao Singh 
V. Lai Singh (6), it has been held that a simple morh 
gage’s interest is not immoveable property within the 
meaning of that word as used in the Code of Civil Pro- 
cedure. As the latter Code does not define immoveable 
property, the learned advocate for the respondent has 
urged that these cases must have proceeded on the defini- 
tion of that word in the General Clauses Act, which 
'definition applies to the case before us. But there are 
various provisions in the Code of Civil Procedure which 
make it impracticable to hold that the interest of the 
mortgagee can be attached and sold as immoveable pro- 
perty according to the procedure laid down for its sale. 
Those considerations influenced the learned Judges of 



this Court considerably. 

(1) (1912) 10 A.L.J.. 167. . 

<8) (1911) I.L.R., 37 Mad., 51. 
(5) (1893) I.L.R., 15 AU,, 134. 


do not therefore 

(2) (1901) I.L.R., 29 Cal., 1. 
(4) (1890) I.L.R., 13 All., 89. 
(6) (1924) I.L.R., 46 All, 917. 
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that these cases are any guide to us in the present case. — 

The view expressed bv us as above maintains a consisten- Isdu, 
cy between the policies of the Eegistration Act and the limbed 
T ransfer of Property Act, and i's we think, the correct 
tiew. 

No matter what the equities may be between^ the 
Bank of Upper India and the Trust of India, Limited, 
inter se, we must hold that no valid and legal transfer of 
tlie mortsagee’s interest had taken place so'tis to deprive 
the present plaintiff of all rights to maintain the suit.^ ^ 

We accordingly allow this appeal and setbng aside 
the decree of the court below decree the plaintiff s claim 
with costs in both courts. The usual six months are 

allowed for payment. 


REAUSIONAL CIAUL. 

Before Mr. Justice Sen and Mr. Justice Niamat-VUah. 
JAGANKATH SAHIJ < PlaixtifU r. CHHEPI SAHU 

(DeFEXD.ANTL* her, 7. 

Civil Procedure Code . schedule II , paragrajJi o-Arbitration— 
Appointment of fresh arbitrator when origwaJ arbitrator 
refuses to act— Procedure— Court appointing abitrator on 
remuneration, uithout parties' consent— Cml Proce ur ■ 

Code, section iro-“Case decided"-Order appointing 
fresh arbitrator. 

The parties to a suit agreed to refer the dispute to the 
arbitration of a named arbitrator. An order of 
made accordingly, but the arbitrator declined to act. T ^ 
defendant then applied to the court that 

-nersons nominated bv him might be appointed ^ibitiato . 

Srli ,« no longer billing to ha« the cas. dec, led Ij' 

In afbLtor and prayed tbat tl,e arbitration be Buperneded. 

There, .poll the conrl appointed a certain p erron .a arbrtiator , 

*Civil 'Revision Ko, iBl 
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on payment of Es. 100 by the parties in equal shares, although 
in the original agi’eement of reference there, was no provision 
for any remuneration. The plaintiff expressed his unwilling- 
ness to make any payment, but the court insisted on its order. 

Held, in revision, that the' appointment of the arbitrator 
was not in compliance with the provisions of schedule II, para- 
graph 5, of the Code of Civil Procedure, and the court’s order,, 
summarily appointing the arbitrator and directing the parties 
to pay a remuneration, was without jurisdiction or at least 
tainted with material irregularity. 

Held, also, that the order of the court, deciding the con- 
troversy between the parties as to whether the abitration 
should be superseded or a fresh arbitrator should be appointed, 


was an order deciding 


witidm 


sectian-US-pf the Code'bf Civil Procedure and a revision lay. 

The facts of the case are fully set forth in the 
judgement of the Court. 

Munshi Harnandan Prasad, for the applicant 
Munshi Gadadhar Prasad, for the opposite party. 

Sen and Niamat-ullah, JJ. : — This is an applica- 
tion for revision arising out of a suit brought by the ap- 
plicant before the Subordinate Judge of Gorakhpur for a 
declaration of his right to certain property and impugn- 
ing a sale-deed executed,^ by him in favour of the defen- 
dant. On the 5th of May, 1928, parties agreed to refer 
their dispute to the arbitration of Babu Bhagwati. 
Prasad, vakil. They moved the court for an order of 
reference, which -was accordingly made. Babxi Bhagwati 
Prasad, however, refused to act as arbitrator, and by 
an application, dated the 29th of May, 1928, the defen- 
dant nominated no less than nine persons, any one of 
whom he desired to be appointed as an arbitrator in 
place of Babu Bhagwati Prasad. The plaintiff was not 
willing to have the case decided by an arbitrator. He, 
therefore, prayed that the arbitration be superseded and' 
the case tried before the court. The learned Subordi- 
nate Judge passed what appears to be a most extraordi- 
nary order. He appointed Babu Ganesh Prasad, vakil. 
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to act as arbitrator in place of Babu Bhagwati Prasad, on 
payment of Es. 100 by tiie parties lialf-and-half. The 
plaintiff expressed his inability to make an\ payment. 
Tiie court recorded an order dated the 5th of June, 1928, 
in these terms: — “The applicant will have to pay the 
fees, otherwise it whll be recovered by attachment of his 
property.” •Aggrieved by the order of the Subordinate 
Judoe insisting on the arbitration and on the payment 
of Bs. 60 by the plaintiff, the latter has applied in revi- 
sion to this Court. 

We are of opinion that the order of the learned 
Subordinate Judge cannot be sustained. That a court 
can appoint an arbitrator in certain circumstances is laid 
down by schedule II, paragraph 5, but this can only be 
done after certain formalities have been gone through by 
the party desirous of continuing the arbitration. Paia- 
graph 5 ‘provides;— “Where the parties cannot agree 
within a reasonable time with respect to the appointment 
of an arbitrator, or the person appointed refuses to accept 
the office of arbitrator . ... any party mav serve the 

other party or the arbitrators, as the case may be, with 
a written notice to appoint an arbitrator . . . lb 

within .seven clear days after such notice has lieen served 
or such further time as the court may in each case allown, 
no arbitrator ... is appointed . . • , the court may, 
on 'application by the party who gave tlie notice and 
after giving the other party an opportunity o* lieing 
heard, aupoint an arbitrator ... or make an order 
superseding the arbitration, and in such case shah 
proceed with the suit.” Having regard to these pioM- 
sions, the order of the court, dated the 29th of May, 
referring the matter in dispute to the arbitration of Babu 
Ganesh Prasad, passed immediately on the application of 
the defendant who desired to continue the arbitration 
was in our opinion without jurisdiction or at least taint- 
ed with material irregularity. It should Im borne m 
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mind that an arbitrator is a Judge chosen by the parties 
themselves and a court should not thrust an arbitrator 
on an unwilling party except under circumstances laid 
down in the rule quoted above. It is obvious that the 
plaintiff was no longer willing to proceed with the arbit- 
ration and in any case seriously objected to payment of 
any fee to the arbitrator. In the original agreement of 
reference arrived at betw^een the parties tliere was no 
provision for any remuneration being paid to the arbit- 
rator. We think that it was irregular, to say the 
least of it, that the learned Subordinate Judge not only 
made the summary appointment of an arbitrator, but 
also saddled the plaintiff with certain costs, which he 
conld not be legally ordered to pay. If the learned 
Subordinate Judge felt that the services of a legal prac- 
titioner w^ere necessary for the arbitration of the dispute 
before him and that no legal practitioner -was willing to 
discharge the duties of an arbitrator wdthout sufficient 
remuneration, his clear duty was to ’supersede the arbit- 
ration and proceed to try the suit himself. 

The learned advocate who appears on behalf of the 
opposite party has raised a preliminary objection that 
an application for revision is incompetent. He main- 
tains that no “case” wnthin the meaning of section 115 
of the Code of Civil Procedure having been ffedded by 
the court below, no revision lies. We think this con- 
tention is not sound. On the 29th of May, 1928, the 
controversy betw^een the parties \vas whether the arbitra- 
tion should be superseded or should be continued and 
another arbitrator appointed in place of Babu Bhagwmti 
Prasad as desired by the defendant. The court settled 
that controversy by its order of that date, w’^hich directed 
that the arbitration should continue and appointed 
Babu Ganesh Prasad to act as arbitrator. The con- 
troversy thus terminated. We think that the order of 
the learned Subordinate Judge in that connection was 
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elearlv an order deciding a case within the meaning of ^ 
section 115 of the Code of Civil Procedure. We, there- 
fore, overrule the preliminary objection. 

In the view we take of the order, dated the ‘29th of , 
Mnv 1928 of the lower court, this revision must suc- 
ceed.’ The only question is whether we should quash 
the order and direct that the procedure laid down by 
schedule II, paragraph 5, of the Code of Civd Proceduie 
be followed in making the appointment of a new ai im- 
tor ■ Having regard to the circumstances of the case 
we' do not tliL it desirable to prolong 
fui-ther Since the defendant himself did not follow 
the procedure laid down by law and did not obtain t e 
!wntment of a new arbitrator in a regular manner, 
the better course is that the arbitration be superseded. 

We, therefore, quash the order ^ of the 
Subordinate Judge, dated the 29th of May, 1928 d 
incr the appointment of Babu Ganesh Prasad to act as 
arbhratoiHn place of Babu Bhagwati Prasad and dire . 
that the abitration be auperaeded and the sun tod 
by the court. The plaintiff applicant will have h . 

of this revision. 
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APPELLATE CIVIL, 


Before Mr. Justice Sen and Mr. Justice Niamat-Ullah. 

Wifi BADHEY SHIAM (Depbnd.\nt) v. MEWA LAL .\nd 

ANOTHER (Plaintiffs.)* 

Act (Local) No. IV of 1910 (United Provinces Eteise Act)— 
Rules 80, 82, 86 of the Excise Manual — Act No. IX of 
1872 (Contract Act), section 23— Contract between licen- 
see and stranger to share profits and losses or the liquor 
business — Partnership — ‘‘Transfer or sub-lease of license.” 

Where an agreement is entered into between a licensee 
and a third person, in consideration of money contributed by 
the latter, and the parties agxee to share the profits and losses 
arising from the liquor business, the transaction does not 
amount to a transfer or sub-lease of the license nv the liquor 
■contract. Such an agreement does not contravene rules 80, 82 
and 86 of the United Provinces Excise Manual or section 23 
of the Indian Contract Act. 


The facts of the case sufficiently appear from the 
jiidgeinent of the Court. 

Maiilvi Mushtaq Ahmad, for the appellant. 

Munshi Kamlakant Yerma, for the respondents. 

Sen and Niamat-Ull.ah, JJ. ; — This is a defen- 
dant’s appeal in a suit for accounts instituted by Mewa 
Lai and Eadhey Lai, the two sons of Lala Bliarathii, 
against Babu Eadhey Shiam. The defendant held a 
liquor contract from the Government for a period from 
the 1st of April, 1922, to the 31st of March, 1923. The 
license was issued solely and exclusively to Eadhey 
Shiam. The plaintiffs came into court with the allega* 
tion that Eadhey Shiam, the defendant, had taken 
Bharathji into partnership with him in the matter of 
profits and losses relating to the liquor shop, that a profit 

* Second Appeal No. 67 of 1927, from a decree of D. 0. Htmter, Bis- 
irict Judge of Allahabad, dated the 16th of September, 1926, confirming a 
-decree of Bamesh Bal Dikshit, Munsif of West Allahabad, dated the 24th 
-of July, 1926. 
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of about Es. 2,00 had been made in the said business in 
■which the share of Bharathji came to half, and that 
Eharathji had received only Es. 850 on account of his 
share. The suit Avas for the recovery of the amount due 
to Bharathji during the continuance of the contract. 

A variety of pleas were taken in defence; but we are 
concerned only with one of them. It was pleaded that 
the contract entered into between Eadhey Shiam and 
the plaintiffs’ father contravened the provisions of sec- 
tion 23 of the Indian Contract Act and that no claim 
under the said contract was enforceable by the sons of 
Bharathji. It is contended that the partnership with 
Bharathji amounted to a transfer or a sub-lease of the 
license and, as the license was purely personal to the 
grantee, the transferee or the sub-lessee or his legal repre- 
sentatives could not enforce a claim for the recov- 
ery of any benefit * under such an agreement. 
Eeliance was placed upon a certain number of 
rules contained in the Excise Manual of the United 
Provinces. These rules were manifestly made in 
accordance with the provisions of sections 40 and 
41 of the United Provinces Excise Act (Act No. IV 
of 1910) and they have the force of lawL It does not 
appear to us, however, that in admitting the plaintiffs’ 
father into the benefits or into the obligations relating to 
the profits and losses of the business, the defendant in any 
way transgressed against rules Nos. 80, 82 and 86 of 
the Excise Manual. These rules prordde that the licen- 
ses issued to liquor contractors are personal and that 
transfers and sub-leases of these contracts are not per- 
mitted except with the sanction of the Collector. Where 
an agreement is entered into between the licensee and a 
third person, in consideration of money contributed by 
the latter, and the former agrees to give him certain 
benefits in the share of the profits arising from the 
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business and the latter also takes upon himself the liabi- 
lity arising from losses accruing from the said business, 
it cannot be said that the transaction amounts to a trans- 
fer or sub-lease of the liquor contract. It has been held 
in Shiam Bihari Lai v. MalM (1) that where a plaintiff 
in lieu of a pecuniary consideration enters into a contract 
with the defendant who had obtained a license relating 
to sale of contracts, and if there was profit the plaintiff 
was to get a certain percentage out of it and in case of 
loss he was to share the liability with the licensee, the 
contract did not constitute a transfer or a sub-lease by 
the licensee and was not illegal as being in violation of 
rule "82 made under the Excise Act. We are entirely 
in accord with this view, and we do not think that the 
agreement which is sought to be enforced by the present 
suit contravenes the provisions of section 23 of the Indian 
Contract Act. 

A penal law has to be strictly construed, and should 
be interpreted generously in favour of the subject. 

Eeliance is placed upon the case of Hormasp Mota- 
bhai V. Pestanji Dhanjihhai (2). This w'as a decision with 
reference to section 45 of Act V of 1878 (Bombay Abkari 
Act). It has not been shown that the provision of the 
United Provinces Excise Act is pari passu with section 
45 of the Bombay Abkari Act. Moreover we have 
not been shown that the restrictions placed under the 
Bombay Act have been adopted in the license issued 
under the United Provinces Excise Act. 

We consider that this appeal is without force. We 
dismiss it with costs. 


<1) (1916.) 14 A.L.J., 1035. 


(2) (1887) I.L.E., 12 Bom., 422. 
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Before Mr. Justice Sen and Mr. Justice NiamaUUllah. 

EAHIM BAKHSH (Defendant) d. BACHCHA LiVL 
(Plaintiff).^ 

' Defamation— Slander — Suit ^ for damages— Imputation of dis-’ 
honesty against tradesman — Special damage, whether 
necessary — Malice, whether necessary ingredient — Ppvi- 
lege — Defamatory remark interjected ly counsel during 
examination of witness hy another counsel — Costs, when 
allowable in full although claim only partially decreed. 

A complaint of cheating was brought by G against B, a 
partner in a trading firm, in respect of a transaction with the 
firm. During the trial G was asked in cross-examination by 
B's vakil whether B's firm was the biggest firm of grain 
dealers in the city, and C said yes. Thereupon JR, the mukh- 
tar who was appearing for G in the case, interjected the 
remark, audible to several persons in court, that B's firm were 
also the most dishonest people in the city. The case termi- 
nated in a dismissal of the complaints. B then sued E for 
damages for slander. 

Held, that the distinction in English law beiv/een slander 
being actionable per se in certain cases and not being action- 
able in other cases without proof of special damage has not 
been recognized or followed with unanimity by the Indian 
High Courts. Even under the common law of England, 
slander or oral defamation is actionable in certain cases with- 
out proof of special damage, and one of such cases is where the 
plaintiff was affected by the words in his office, profession or 
trade. In such a case special damage, in the sense that actual 
and temporal loss has in fact occurred, need not be proved. 

The remark interjected by the mukhtar was entirely un- 
called for and could not be regarded as being either in further- 
ance of the interests of his client in the case or in the dis- 
charge of his professional duty towards his client, and could 
not in any sense be deemed to be privileged, and was action- 
able. 

A malicious intent or an intent to damage the reputation 
of a person is not a necessary ingredient of actionable slander. 

* First. Appeal No. 70 of -1926, from a decree of J. N. DiksMt, Snlj- 
prdingbte Judge of Banda, dated the 27tli of January, 1926. 

38 AD. 


1928 

Decem- 
ber, 12. 
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19^ Costs of suit were allowed to the plaintiff in full, although 

he had valued his claim for damages at Es. 5,100 and the 
Bakhsh court had allowed only Es. 200, in the absence of evidence to 
Baotoha establish either loss of trade or any other actual loss. 

The facts of the case fully appear from the judge- 
ment of the Court. 

•»> , 

Maulvi. JgbaZ Ahmad and Mr. T. A. K. Sherwani, 

for the appellant. 

Dr. Kailas Nath Katju, for the respondent. 

Sen and Niamat-IJllah, JJ. : — This is an appeal 
■ by the defendant from the judgement and decree of the 
* Subordinate Judge of Banda in a suit for damages 
founded upon slander. 

Plaintiff Bachcha Lai is a partner in the firm of 
Mulchand Earn Prasad, which carries on extensive busi- 
ness at Baiida as commission agents and in the purchase 
and sale of grain. In 1924, one Chhedi Brahman had 
agreed to purchase from the plaintiff’s firm through 
Bachcha Lai 200 bags of gram of a particular kind and 
quality and had paid Bachcha Lai Es. 200 by way of ear- 
nest money. This transaction led ,to a criminal' com- 
plaint, which was filed by Chhedi against Bachcha Lai 
under section 420 of the Indian Penal Code. The trial 
of the case was in progress and while the cross-examina- 
tion of Chhedi was proceeding, Babu Kesho Chandra 
Singh, a vakil for Bachcha Lai, asked Chhedi, the com- 
plainant, whether the plaintiff’s firm was the biggest 
arhatia firm for grain in the city or not. Chhedi answered 
that question in the affirmative. Eahim Bakhsh, who 
was a mukhtar for Chhedi in the criminal case and who 
was sitting close to Babu Kesho Chandra Singh, imme- 
diately upon hearing that answer by the complainant is 
said to have interjected the observation that “they were 
the most dishonest men also in the city. ’ ’ The original! 
words were ‘'Bands msn sab se hare he-iman hain,” It 
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is said that Kesho Chandra Singh immediately protested 
and asked the Magistrate to make a record of this state- 
ment having been made by the defendant, but the Magis- 
trate said that he had not heard the remark in question 
and did not record the same in his proceedings. Plain- 
tiff alleges that the complaint of Chhedi was thrown out 
on the 21st of January, 1925, as false. It is not dis- 
puted before us that the complaint was dismissed. 

Bachcha Lai instituted the suit which has given 
rise to the present appeal against Munshi Eahim Bakhsh, 
mukhtar, on the 9th of April, 1925, for recovery of 
Es. 5,100 on- account of damages sustained by him by 
the slanderous words uttered by Eahiru Bakhsh in the 
court of the Magistrate. The defendant denies having 
uttered the words which are imputed to him. In the 
alternative he claims privilege. 

The court below held on the evidence that the words 
imputed to the defendant were actually used by him and 
that the said words were of a defamatory character for 
which no privilege could be claimed by the defendants as 
a legal practitioner in the discharge of his duty to his 
client and therefore the action for slander was main- 
tainable against the defendant. The court below gave 
the plaintiff a decree for Es. 200 as damages, with pro- 
portionate costs and the defendant was directed to bear 
his own costs in the court below. In appeal before us, 
it has not been seriously contended that the words as- 
cribed to the defendant were not uttered by him In view 
of the evidence which was produced in the court below, 
consisting of the statement of Babu Xesho Chandra 
Singh, a gentleman of respectability and position, and 
the corroborative evidence of Gaya Prasad and Babu 
Prabhu Dayal, it was not possible for the court below to 
arrive at a different conclusion. We hold that the 
defendant did utter those words in the court of the Magis- 
trate on the 6th of January, 1925, and that the said words 
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1938 were heard by Kesho Chandra Singh and certain other 
Bahim persons in the court room. 

Bakhsh 

baohoha contended that the words were not utter- 

liAL. ed with any malicious intent, that they were not action- 
able per se and that the defendant in his capacity of 
mukhtar in the case of Chhedi against the plaintiff was 
absolutely privileged and no suit was maintainable for 
damages against him by reason of his uttering those 
words. 

The law in British India relating to civil liability in 
actions founded upon tort has not been settled by legisla- 
ture. The English common law of tort is not applicable 
to India in its entirety and rules of English common law 
as enunciated or recognized by English courts ought not 
to be applied to this country with inflexibility without 
regard to the dissimilarity in the two countries with refer- 
ence to their customs and usages, the state of society and 
the conditions of things to be found therein. 

The common law of England has rarely been applied 
in deciding cases relating to slander outside the Presi- 
dency towns. In the absence of any statutory provision, 
suits for damages founded upon tort and more especially 
those which are based upon slander have, to be decided 
according to the principles of justice, equity and good 
conscience and in the light of judicial principles to be 
found in the decisions of eminent English Judges and 
recognized jurists which are broad based upon human 

nature and common experience of mankind. 

The distinction between slander being actionable 
per se in certain cases and not being actionable in other 
cases without proof of special damage has not been re- 
cognized or followed with unanimity by the Indian High 
Courts. 

As a principle of equity, every man is entitled to 
have his reputation preserved intact; and any words 
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calculated to infringe this right afford a good cause of 
action. As .was observed by Malins, V. C., in Dixon 
V. Holden (1), a man’s reputation is his property and 
if possible more valuable than other properties. Even 
under the common law of England, slander or oral de- 
famation is actionable in certain cases without proof 
of special damage and one of such cases is where the 
plaintiff was affected by the words in his office, pro- 
fession or trade. In such a case special damage, in 
the sense that actual and temporal loss has, in fact, 
occurred need not be proved; Foulger y. Newcomb (2). 
In Daman Singh v. Mahip Singh (3) Mahmood, J., has 
laid down the following propositions : — 

“(1) That whilst the English law of defamation 
recognizes no distinction between defamation as such and 
personal insult in civil liability, the law of British India 
recognizes personal insult conveyed by abusive language 
as actionable per se without proof of special or actual 
dapaage. 

(2) That such abusive and insulting language, un- 
less excused or protected by any other rule of law, is in 
itself a substantive cause of action and a civil injury apart 
from defamation.” 


The words used by the defendant in this case which 
are the subject of dispute are not capable of being con- 
strued mitiori sensu and are indeed incapable of being 
interpreted in an innocent sense. ' The test is how will 
the words be understood by a man of ordinary intelligence 
where the person against whom the imputation is levelled 
is a merchant or a tradesman. The question that arises 
for determination is whether the words have a natural 
tendency to harm him in his occupation. The words 
uttered should not be taken out of the setting in view 
of the place, the occasion and the circumstance when the 

(1) (1869) L.E., 7 Eq., 488 (492).- (2) {1867) L.B., 2 Ex., 327., 

(3) (1888) I.L.E., 10 All., 425 (456). 
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1928 words were used. The defendant was the mukhtar of 
Chhedi in the case under section 420 of the Indian Penal 
bakssh He is entirely within his rights to make any 

baohcf-a observation about the conduct, character or status of 
Bachcha Lai which might have been necessary or called 
for in the prosecution of the case which was then under 
inquiry. We have got to take into consideration the cir- 
cumstance under which the words were used. The insti- 
tution of a complaint under section 420 of the Indian 
Penal Code against a merchant of the respectability and 
position of Bachcha Lai was not only a serious menace 
to his liberty but it was by itself a circumstance cal- 
culated to prejudice his personal reputation as a man 
and his credit in the market. Babu Kesho Chandra 
Singh was trying to vindicate the character and position 
of his client Bachcha Lai. He put the question to the 
complainant as to whether or not the firm of which Bach- 
cha Lai was a member was the biggest firm at Banda. The 
answer to that question was a categorical affirmative. 
The defendant Eahim Bakhsh was sitting in court very 
close to Babu Kesho Chandra Singh; the remark made 
by him that the firm of which Bachcha Lai was a member 
was also the most dishonest firm in Banda, was a remark 
which was entirely uncalled for. It was a remark singu- 
larly inopportune, because it was calculated to create an 
atmosphere of distrust about Bachcha Lai, about the time 
when his commercial honesty was itself a question in issue 
before a criminal court. It is significant that the remark 
was not addressed to the court. It could not be con- 
tended that the observation was made by Eahim Bakhsh 
in any way either in furtherance of the interests of his 
client in the case or in the discharge of his professional 
duty towards his client. The remark was evidently made 
for the illumination or edification of such of the persons 
who happened to be present in the court room in the 
immediate vicinity of Eahim Bakhsh. The learned 
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advocate for tlie appellant relies on Munster v. Lamb (1) 
in support of the proposition that the statement in con- 
troversy bore the seal of privilege and could not form 
the basis of a civil action. It was held in that case that 
.‘■‘words spoken by an advocate in the course of the defence 
of his client, however defamatory they may be of the 
prosecutor, are not actionable, provided they be relevant 
to the matter in hand, and spoken in good faith. An 
advocate has been allowed very extensive latitude in the 
matter of the freedom of his speech before a court con- 
cerning the action in which he is employed.” Mathew, 
J., observes as follows (at page 594) : ‘‘It may be incon- 
venient to individuals that advocates should be at liberty 
to abuse their privilege of free speech subject only to 
animadversion of punishment from the presiding Judge. 
But it would be a far greater inconvenience to suitors, 
if advocates were embarrassed or enfeebled in endeavour- 
ing to perform their duty by the fear of subsequent litiga- 
tion. This consequence would follow, -that no advocates 
could be as independent as those whose circumstances 
rendered it useless to bring actions against them. The 
passage in Seaman v. Netherlift upon which Mr. Waddy 
relied was not, it seems to me, intended to qualify the 
statement of the law contained in the earlier judgements 
relied upon by the defendant. All that was to be laid 
down was, that for defamatory statements made by an 
advocate outside his office of advocate and with no refer- 
ence to the subject before the court-, and which therefore 
were necessarily made in bad faith and were irrelevant, 
a counsel might be proceeded against in an action.” 
These observations are a clear authority against the con- 
tention of the appellant. In the present case the words 
used by the defendant were not and could not in any 
sense be recognized as privileged and a suit for damages 
was clearly maintainable. 

, (1) (1883) 11 Q.B.D., 688, 
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It is nest contended that the words were not used 
with a malicious intent and therefore no suit for damages 
could he instituted against the defendant. In Dawan 
Singh v. Mahip Singh (1), Mahmood, J., observes (at 
page 456) that “malice is an element of liability for 
abusive and insulting language.” With great respect, 
we are not prepared to subscribe to this proposition in 
its entirety. Malicious intent or an intent to damage 
the reputation of a particular person is not one of the 
ingredients of actionable slander. Bigelow, in his Law 
of Torts, second edition, 1903, page 151, observes as 
follows : — “The plaintiff in- an action for defamation is 
entitled to recover upon proof of the publication (with 
special damage, if the case does not fall under one of 
the four heads); proof of malice, in other words, malice as 
an entity, is not necessary in any sense of the term to 
make a case. It has indeed been common to say that 
malice is presumed or implied upon proof of the publica- 
tion, but that means nothing and is only misleading, for 
the presumption or implication cannot be overturned by 
evidence of want of malice. Malice touching to making 
a prima facie case is only a name arbitrarily applied; it 
is simply a fiction.” 

We are in complete accord with this view. The law 
in this respect has been clearly enunciated by Sir Hugh 
Fraser in his Principles and Practice of the Law of 
Libel and Slander, 6th edition, 1925, at page 62: “It 
is no defence that the defendant did not intend to refer ' 
to, or defame, the plaintiff; and the defendant will not be 
excused merely because he published the words complained 
of in the honest belief that they were true, unless the 
occasion of publication was one of qualified privilege or 
without negligence (unless he took only a subordinate 
part in such publication and was not the author, printer 
or original publisher of the words), or by accident or 


(1) (1888) I.D.E., 10 All., 435, 
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mistake or in jest.” No facts have been brought out 
to bring the case of the appellant ■within one of the re- 
cognised exceptions referred to above. The words appear 
to have been uttered by the defendant with due delibera- 
tion in an audible voice and without any regard for the 
consequences that were to ensue. In E. Hutton and Co. 
V. Jones (1) Lord Lorbburn is reported to have said: 
A person charged with libel cannot defend himself by 
sho-wing that he intended in his own breast to defame, 
or that he intended not to defame the plaintiff, if, in 
fact, he did both.” As we have stated already the true 
test is, were the words of such a nature and character as 
in the natural course of things were calculated to harm 
the plaintiff’s reputation? The correct principle has 
been laid down by Clement Gatl'ey in his Law and Prac- 
tice of Libel and Slander in a Civil Action, 1924, at page 
66 : “Any words. which have a tendency to hurt or pre- 
judice a man in the exercise of his trade or business are 
actionable without proof of special damage 
thus it is actionable to say of a merchant or a tradesman 
that he has cheated in his trade or that he has nothing 
but rotten goods in his shop, or that he adulterates his 
goods or delivers inferior goods to those purchased, or 
keeps false books of accounts, or uses false scales or 
weights or takes the goods of his customers and pawms 
them.” We are clearly of opinion that an imputation of 
dishonesty to the plaintiff who is a tradesman is action- 
able per se and a suit for damages was maintainable with- 
out any regard to any question either about the hona fides 
or the intent of the defendant at the time when he used 
the words. 

It follows from what we have stated above that this 
appeal is devoid of substance and we do hereby dismiss it 
with costs. The plaintiff has retorted by filing a cross- 
objection, which he has valued at Es. 1,586. The trial 
fn nsmi a.c., so. . 
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court gAV6 th.6 plaintiff a decree for Es, 200 only as 
’damages for defamation and allowed him only porpor- 
tionate costs. What the plaintiff claims is a higher sum 
than what he was allowed by the court below. He ought 
to have led some evidence to show what was the extent of 
damage sustained by him by reason of the slander. The 
plaintiff has not produced any evidence whatsoever to 
establish either loss of trade or any other actual loss in 
any shape or form. TJ]\der these circumstances we are 
not prepared to differ from the trial court in its assessment 
of damages. 

We do not think that the court below has exercised 
a sound discretion in allowing the plaintiff costs propor- 
tionate to the claim allowed by it. The plaintiff’s cause 
of action was well-founded. The defendant was clearl-J 
a wrong-doer. ^JV^e think that in a case where it was 
extremely difficult for the plaintjff to value his claim at 
a particular figure, he was justified in assessing his claim 
at Ks. 6,100. We are of opinion that the plaintiff is 
entitled to his full costs of the court below, and to this 
extent we modify the decree of the court below. We 
allow the plaintiff costs proportionate to his success in 
his cross-objection, namely Es. 586-1-6. The defendant 
appellant will have to bear his own costs throughout . 
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Before Sir Grimwood Hears, Knight, Chief Justice, and 
Mr. Justice MukerfL 

BANKS BIHAEI (Plaintiff) v. BEIJ BIHARI and 
OTHERS (Defendants).* 

Hindu law — Partition — Notice by one member demanding 
fortition — Revocation — Intention of partition dropped, by 
subsequent agreement of parties — Whether notice per se 
effects partition. 

Where a member of a joint Hindu family sent a registered 
notice to the other members demanding a partition, but the 
* intention to separate was given up a day or two later as the 

’ result of a subsequent agreement of the members at a family 

meeting and there was no disruption of the family in fact : 
Held that the notice in these circumstances did not, by itself, 
operate to effect a separation in law. An unequivocal demand 
for partition, which has not been persisted in and has been with-, 
drawn or abandoned with the consent of the other members of 
the family, can not be treated as nevertheless effecting a sepa- 
ration. Ram Kali v. Khgmman Lai (1), Jai Nargin Rai v. 
Baijnath Rai (2), Kedar Nath v. Ratan Singh (3) and 
Palani Ammal v. Muthuvenkatachala Moniagar (4), referred 
to. . ' 

The facts of the case are fully stated in the judge- 
ment of the Court. 


Pandit Uma Shankar Bajpai and Dr. Kailas Nath 
Katjw, for the appellant. 

Maulvi Iqhal Ahmad and Maulvi Mukhtar Ahmad, 
for the respondnts. 

Mbars, C. J. and'MuKERJi, J. : — This appeal arises 
out of a suit for .partition of joint family property, in 
■which the appellant was the plaintiff. The relationship 
of the parties is shown by the following pedigree. 

• [The pedigree is omitted, as hot being material to 
this report. ] 


*First Appeal No. 181 of 19SS, from decree of 
Subordinate Judge of .PilibWt, dated the 38th of January, 
(1) (1928) I. L. R, 51 .AIL, 1, (2) (1928) I.L.B,, 

(3) (1910) 32 AIL, 41S. (4) (1924) I.L.E., 


Gaiiri Prasad, 
1925. 

50 All.» 615. 
48 Ma^., 254. 


1928 

December, 

17. 


i 
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1928 The plaintiff’s case was that on the death of Bhag- 

' bankb wan Das on the 1st of May, 1922,. the family estate 

' belonged by right of survivorship to the rest of the family, 

' beij bihaei. consisting of the parties to the suit, and that in the case 

of partition the plaintiff’s share was one-half. The 
plaintiff accordingly claimed separation by metes and 
bounds of his one-half share. 

The defence was that the plaintiff had separated 
himself from the rest of the family during the lifetime of 
Bhagwan Das and that he was allotted a quarter share 
only, to which alone he was entitled. 

The learned Subordinate Judge has held that the 
defendants’ case was partially true, that although no 
: partition by metes and bounds took place, as alleged by 

! the defendants, there was nevertheless enough evidence 

^ ■ to show that the status of the family had been split up 

1 and that the plaintiff had come to be regarded as the 

owner of a quarter share. The learned Judge, accordingly 
decreed the suit by directing partition of a quarter share 
to the plaintiff. 

The main question for determination in this appeal 
is whether or not there was an actual disruption of the- 
family by the separation of the plaintiff before the death ' 
of Bhagwan Das, or whether at the date of the suit the 
family still continued to be joint, in which event the 
plaintiff’s share would be one-half. 

[A portion of the judgement is here omitted.] 

It appears that on the 2nd of February, 1922, the 
plaintiff hent a registered notice to Bhagwan Das and 
Earn Bilas demanding partition. The defendants did 
not rely on it as a document creating, as a matter of' 
law, a separation in the status of the family. The- 
reason was that according to their case the partition had 
already taken place in July, 1920. The defendants ac- 
cordingly stated in paragraph 5 of the written statement 
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that by means of this notice the plaintiff declared the 
separateness of his status, and the defendants added that 
it was agreed, as the result of the notice, that a deed of 
partition would be registered as soon as Bhagwan Das^®’^^ Bibabi. 
recovered from his illness. It was the defendants’ case 
that on the 2nd of February, 1922, Bhagwan Das was 
really ill, but we may state at once that there is no reli- 
able evidence to prove this and the court below has not 
found that such was the case. 

In view of the pleadings stated above the only ques- 
tion for decision was whether the plaintiff had separated 
in July, 1920. No question arose as to whether, if the 
family was joint even at the date of the registered notice, 
namely, the 2nd of February, 1922, the delivery of the 
notice created a disruption in the family. 

The case, however, has been considered from both 
the aspects and the following issue was framed by the 
court below : — “Whether the plaintiff separated from 
the joint family about July, 1920? If the answer to the 
above be in the negative, is the plaintiff to be looked 
upon as separated in interest after his notice or regis- 
tered letter of the 2nd of February, 1922?” 

The learned Subordinate Judge held that the 
plaintiff had severed his interest during the lifetime of 
Lala Bhagwan Das, but did not say when the disruption 
took place. As we have already stated, the learned 
Judge was not satisfied that a partition took place in 
July, 1920. ' ' 

Before examining the evidence the learned Judge 
adopted a method of trying the case of which we do not 
approve. Instead of arriving at findings of fact first and 
applying the law then, he proceeded to find out what the 
law was and then to find his facts. This” procedure is 
calculated to mislead a judge and to tempt him to arrive 
at findings which are likely to fit in with his view of the 


1 ; 
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1928 law. In our opinion this is what has actually happened 
Banks in this particular case. The learned Judge iound as a 
matter of law that a definite and unambiguous indication 
Beh bihaei. one member of an intention to separate himself’ and to 
enjoy his share in severalty may amount to separation. 
It is not the case that the learned Judge applied this rule 
of law to the notice dated the 2nd of February, 1922,. 
specifically, hut he applied it to the entire case. 

The first thing that we have to see is whether the 
learned Judge erred in his finding of fact, namely, that 
the plaintiff had separated his status from the joint 
family and had become a separated member. The learned 
Judge, as already stated, has discarded- the oral evidence 
adduced on behalf of the defendants. He based . his 
opinion on the account-books said to belong to the family 
and the account-book of a certain legal practitioner, 
Lala Tribhiiban Lai. He relied also on certain minor 
pieces of evidence, which wi]l all be noticed in due 
course. 

[The judgement then proceeded to discuss the evid-' 
ence in detail, and continued.] 

The separate and cumulative effect of all these docu- 
ments undoubtedly is that, at the date of the death of 
Lala Bhagwan Das, the defendants and Bhagwan Das 
were living jointly and there was no separation at all. 

Now we come to a consideration of the effect of the 
registered notice "which was given, evidently in a fit of 
petulance, by the plaintiff to Bhagwan Das and Earn 
Bilas. As we have already said, it is not a part of the 
defendants’ case, as put forward in the written-statement 
of Earn Bilas, that from the date of the delivery of this 
notice to the addressees of it, the families became 
separate, to all intents and purposes. The defendants’ 
case on the other hand was that there already existed 
a separation which had taken place some 20 months 
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previously and the result of this notice, dated the 2nd of 
February, 1922, was only a declaration of the factum of 
separation. Before v^^e consider the legal effect of this 
notice, we may at once point out that the very fact that 
such a notice was given tends to destroy the defendants’ 
case that there had already existed a separation between 
the parties. By this notice, Bankey Bihari asked for a 
partition. The reference to “settlement of account” has 
no reference to any previous partition alleged by the 
defendants in the written statement, and for two reasons. 

The notice does not imply any previous partition. Fur- 
ther, the court below^ has found that there was no parti- 
tion by metes and bounds and we have found that there 
was no partition at all. 

There can be no doubt that a member of a joint 
Hindu family, if he chooses, may separate himself and 
to effect a separation in status it is not necessary that the • 
other members should be consenting parties. But even 
where an unequivocal wish to separate is once declared, 
any separation will not be effected in law if it be found ' 
as a^faet that^he intention was given up as the result of 
a subsequent agreement of the parties, by which the 
notice was expressly or impliedly withdrawn. Before 
we proceed to consider the case-law, let us examine the 
facts of the case. The plaintiff’s case is that after he % 

had given this notice, he was called upon to explain his^ 
conduct towards an elder member of the family like 
Bhagwan Das. One Lai Bahadur, undoubtedly a rela- 
tion of the parties, and whose brother comes as a witness 
for the defendants, swears that he was present at the 
interview. The result of the interview was that the 
plaintiff was promised some money for his expenses and 
he admitted his error in asking for partition. There 
• can be no doubt that thfe plaintiff himself and his witness, . 

Lai Bahadur, have in occasional passages of the evidence 
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made statements which cannot be accepted. But it is 
Bajike perfectly clear to us that the notice was not followed by 
anything serious in the nature of a disruption of the 
Bru bihaei. ipjjg defendants’ case is that when the notice 

was received the plaintiff was told, evidently by Ram 
Bilas, that Bhagwan Das was ill and the plaintiff must 
not hurry and when Bhagwan Das got well an account 
would be taken of what further profits were due to the 
plaintiff and a deed of partition would be registered. 
We can take it, therefore, that it is common ground 
that no actual partition followed the giving of the notice. 
Again, it is common ground that, as the result of the 
notice, a meeting among the members of the family took 
place, in which distant relations may or may not have 
been present, and nothing came out of the storm which 
the notice aroused. We may, therefore, safely take it, 
in view of the subsequent conduct- and statements of the 
parties, enumerated above, and as the evidence adduced 
by the plaintiff shows, that the plaintiff dropped his 
idea of separation, at the instance of the other members 
of the family and possibly of relations like Lai Bahadur. 
The plaintiff, having no son and only a daughter, his 
-separation meant the loss of a quarter share to the family. 
Thus every inducement was likely to have been put for- 
ward to make the plaintiff abandon his idea of separation. 
^ Our finding of fact, therefore, is that the plaintiff did 

conceive an idea of separation but gave up that idea a 
day or two later as the result of a family meeting. 

Now we come to the question of law which is involved 
in the second *part of the issue framed by the court below 
• and is reproduced here : “Has the plaintiff to be looked 

upon as separate in interest after his notice or registered 
letter of the 2nd of February, 1922?” 

On behalf of the respondents* reliance has been 
placed on a statement of law contained in the case of 
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Bam Kali v. Khamman Lai (1) by two learned Judges 
of this Court, the judgement being delivered by Sen, J. banke 
T he learned Judges professed to lay down the result of v. 
certain decisions of Hindu law relating to joint families Biham. 
and partition. ' The proposition relied on by the respon- 
dents in support. of their case is clause (e) at page 28 of 
the report. To understand this clause (e) we have to ^ 
read it with <the preceding clause (d). They are as 
follows; — 

“(d) It is not necessary that there should be a con- 
sensus or agreement among the coparceners for the sever- 
ance of status of a joint family. 

(e) Where severance is effected by explicit declara- 
tion, the result is decisive, and the legal result cannot be 
affected or controlled by subsequent conduct of the 
parties.” 

With the proposition in clause (d) we have no 
quarrel. As regards clause (e) too, we should have no 
quarrel with it, if the third word “is” may be read as 
"has been.” 

We have not the least doubt that the learned Juds'es 
did use the word "is” in the sense of "has been”. The 
proposition that is laid down in clause (e) is reallv a, 
proposition that was laid down by this verv Bench of the 
Court, in Jai Narain Rai v. Baijnath Rai (2), quoted by 
the learned Judges themselves with approval at page 27. 

This proposition lays down that where there has been 
completed separation, there can be no joint family after- 
wards except by way of re-union. 

The case before us is whether the evidence before us 
points to a completed separation or only to an attempted 
separation. We have found as a fact that there was no 
completed separation, that a separation was demanded but 
, the demand was given up at the instance of the other 
members of the family. The question, therefore, is 
( 1 ) ( 1928 ) I.L.E., 51 An., 1 . ( 2 ) (1928) I.LE., 60 All., 616 . 
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whether an unequivocal demand which has not been por- 
banke sisted in and has, no doubt, been given up witli the con- ; 
sent of the other members of the family, must neverthe- 
bei.t bihaei. jggg treated as effecting a separation ? The answer to 

this question is not furnished by the case of Ram Kali v. 1 

Khamman Lai (1), relied on by the respondents. Indeed | 

their Lordships do concede at page 25 of the. report that 
on the authority of the Privy Council, “it must be held 
to be settled law that the intention to separate can very 
well be abandoned.” The cases quoted by their Lord- 
ships, viz. Kedar Nath v. Ratan Singh (2), .and Palani 
Ammal\. Muthiwenkatachala Moniagar (3), afford illus- 
trations of a demand for separation subsequently aban- 
doned, with the result that the jointness of the family ' ' * 
remained undisturbed. In the case of Keda>- Nath v. 1 

Ratan Singh (2), there were three brothers; one separated t 

outright, the second brought a suit for partition but with- j 

drew his claim and remained joint with the third brother 1 

against whom he had brought the suit. Their Lordships ! 

held that as between the second and third brothers there 
was no disruption of jointness. Similarly, in the Madras 
case there was a demand for separation. A partition suit ! 
was filed, but ultimately the matter was compromised. 

'It was held that the family did continue to be joint; In 
all these cases the demand was abandoned with the con- 
sent of the other members of the family. It is not neces- I 

sary for us to say, definitely, in this case, whether the \ 

i i person making the demand for partition may abandon it 

without the consent of the other members of the family, 

; so as to enable him to continue to be a member of the s 

joint family. But it is clear to us that, where all the 
parties are agreed, including the member demanding a j 
separation, that the demand should be withdrawn, there 
is no disruption in the status of the family. 

(1) (1928) I.L.R., ,51 AIL, 1. (2) (Ifllfl) I.L.E.,'32 AIL, 416. 

(.3) (1924) I.L.E., 48 Mad., 2.54. ; 
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Such being our view of the law, we hold -that the 
mere notice of the 2nd of February, 1922, which was 
never persisted in and which was ultimately given up, 
did not create a disruption of the joint familjL biham. 

The result is that the family was joint when Bhag- 
wan Das died on the 1st of May, 1922. It follows that 
the plaintiff is entitled to a half share in the entire joint 
family property. 

We allow the appeal, modify the decree of the court 
below? and decree the plaintiff’s suit for partition, in its 
entirety. This will be the preliminary decree in the suit 
and the partition w?ill be carried out in accordance w?ith 
law. The plaintiff wall haA?e his costs of the suit and of 
the appeal. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

KUNJ BIHAEI AND OTHERS (Plaintiffs) ®. BTNDESHEI . 
PEASAD AND OTHERS (DEFENDANTS).* 

Instalment decree — Instalments not directed to he payable ‘ 
only in court — Date for payment expiring on court holiday 
— Deposit on re-opening of court — Validity of payment. 

An instalment decree made the first instalment payable on 
a certain date, but it did not direct that the amount w^as to be 
deposited in court. The date specified expired during the 
vacation of the court, and the amount w'as tendered in court 
on the re-opening day. Held that as the judgment-debtors 
had the power to make the payment direct to the decree- 
holders, and depositing it in court was not the only course open 
to them, they could not take advantage of the fact that the 
court was closed on the specified date, and the nayment made 
by them was not made in time. Muhammad Jan v. Shiam Lai 
(1), distinguished. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Mr. B. Malik, for the appellants. 

♦First Appeal No. 398 of 1925, from a decree of Raja Ram, Subordin- 

ate Judge of Jaiinpur, dated the 20tli of May, 

(1) (1923) I.Ii.B., 46 All., 328. 


1928. 

December, 

' 20 . 






1928 
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Babn Piari Lai B anerji md Maulvi Iqbal Ahmad, 
Rtmj bihaei for the respondents. 

V. , 

SuLAiMAN and Kendall, JJ. : — This is a plaintiffs’ 
appeal arising out of a suit on the basis of two mortgage- 
deeds for recovery of the principal and interest due on 
them. Previous to this litigation there was a suit in- 
stituted by the plaintiffs which was compromised. Under 
the compromise decree it was agreed that the amount due 
on the two bonds would be Es. 18,750-2-0 and that 
simple interest on that sum would be paid at the rate of 
eight annas per cent, per mensem from the date of the 
execution of the “document” up to the date of realiza- 
tion. Five instalments were fixed, the first one was of 
Es. 3,750-0-4, payable with interest on the 15th of 
June, 1924. There was an express provision that in 
default of payment of any instalment it was to be paid 
. in a lump sum. There were further provisions in the 
decree which showed that the effect of the regular pay- 
ment would be to prevent the mortgagees from bringing 
any suit to recover the amount due on the decree. The 
plaintiffs claimed that inasmuch as the defendants did 
not pay the first instalment on the 15th of June, 1924, 
they were entitled to recover the full amount borrowed 
on the two documents. The principal defence was that 
on the 15th of June, 1924, the civil court w'as closed, 
and that a tender was actually filed on the 3rd of July, 
1924, when the court re-opened. The tender was signed . 
by the judicial officer on the 4th of July, 1924,. and the 
cash was actually deposited in the Government Treasury 
on the 5th of July. The plea has found favour -with the 
court below, which has held that inasmuch a.s the civil 
court was closed on the 15th of June the defendants were 
entitled to make the tender on the re-opening 'date and 
that accordingly there was no default. For this view the 
•learned Judge has relied on the recent Full Bench case of 
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Muhammad Jan \ Shiam Lai (1). The leax?aed advocate 

for the respondents has strongly urged before us that utou Bihabi. 

under the terms of the decree the amount had to be de- bi)®*shbi 

posited in court in the execution department. In the 

next place it is argued that, even if that was not so, under 

order XXI, rule 1, his clients had the option of either 

paying the amount direct to the decree-holders or 

depositing it in court, and inasmuch as they had the 

right to deposit it in court they could wait till the civil 

court re-opened. 

In our opinion the payment of the instalments and 
the right of the decree-holders to recover the amount due 
was not intended to be exercised through the execution 
court. There is an express mention in the decree of the 
mortgagees’ power to bring a suit and recover the amount 
In that view it may be difficult to apply order XXI, 
rule 1. 

But assuming that the defendants had the power to 
make the payment direct to the mortgagees or to deposit 
the amount in court, they cannot take advantage of the 
circumstance that the civil court was closed on the 15th 
of June, 1924. If the only course open to them had 
been to deposit it in court and the court was closed on 
the last- date on which they could have made the deposit, 
then the ruling in the Bull Bench case would have been 
applicable. That was a case of a deposit under a pre- 
emption decree, and in view of the provisions of 
order XX, rule 14, that deposit had to be made in court. 

The judgement-debtors in that case had no option but to- 
deposit the amount in court, and accordingly it was held 
by the Bull Bench that if the court by its own act pre- 
vented the judgement-debtors from making the deposit 
within the time they should not be deprived of their right 
to do so, provided they came into court at the first oppor- 
tunity available, namely, the re-opening day of the court. 

( 1 ) (1923) T.L.B., 46 All., 328. 
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In the present case the defendants on their ov\n showing 
rtoj bihabi. had the option of making the payment to the mortgagees 
BiNt-lsHBi direct. Prom this they were in no way prevented on ae- 
psAMD. gonnt of the court being closed. They were not com- 
pelled to wait till the court re-opened. They had an op- 
portunity available to them of which they did not take 
advantage. We do not, therefore, think that they 
were entitled to say that the time fixed in the compromise 
decree for the payment of the first instalment should be 
. extended, xiccordingly there was a default on the 15th 

of June, 1924, which entitled the plaintiffs to claim the 
whole amount. As matters stand now, all the dates 
fixed for the payment of all the instalments have expired 
and the whole amount has undouhtedly become due under 
the terms of the compromise decree. We accordingly al- 
low the appeal with costs and, setting aside the. decree 
^ _ of the court below, decree the plaintiffs’ claim for the ■ 

whole amount of Es. 18,750 -OtO due on the two bonds 
as principal, together with interest at eight auras per 
- cent, per mensem from the dates of the execution of the 

hypothecation bonds. The usual decree under order 
XXXrV will be prepared and six months’ time from 
this date should be fixed for payment. 

1929 Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

KUNDAN LAL and another (Dependants) u. BHIKAEI 
DAS ISHWAE DAS and another (Plaintiffs)*. 

Cause of action — ^Hundi — Inadmissible in evidence for non- 
cancellation of starnp — Original aonsideration — Money 
had and received — Evidence aliunde — Act No. I of 1872 
(Evidence Act), section 91 — Notice of dishonour, when 
unnecessary — AeJ No. XXVI of 1881 (Negotiable Instru- 
ments Act), section 98(e) — Act No. IX of 1872 (Contract 
Act), section 70. 

If a hundi is the embodiment of the whole contract bet- 
ween the parties, and the hundi is not admissible in evidence 

■ _ _ 

*Eii-st Appeal No. 443 of 1925, from a decree of Sved Ali Mohammad, 

. Subordinate Judge of Meerut, dated the 27tli of July, 1925. 
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and can not be looked at for the purpose of finding out the 1929. 

terms of the contract, then, under section 91 of the Indian KmwAN Lai. 

Evidence Act, the plaintiff suing on the hundi cannot be 

allowed to adduce other evidence to prove the terms of such is?^^]Ss! 

contract. But from the mere fact that a bill of exchange or 

hundi has- been executed it does not necessarily follow that the 

whole of tire contract between the parties has been reduced 

to the form of such a document. In many cases a promissory 

note or hundi may merely be a written security taken for 

the loan. 

Where in a suit on a hundi, which was inadmissible in 
evidence, being written on stamps which were not properly 
cancelled, it appeared that- besides the hundi the defendants 
executed a receipt which refen’ed to it and contained an ack- 
nowledgment of receipt of the amount, and also wrote a letter 
to a certain firm showing that the arrangement between the 
parties was that the plaintiffs were to discharge the defen- 
dants’ liability to the firm and the defendants promised to 
pay this amount to the plaintiffs , and in token thereof the 
hundi was executed : Held that this was not a case in which 
the whole of the contract was embodied in the hundi, and the 
receipt and the letter w'ere admissible for the purpose of 
showing the whole arrangement between the parties, the 
passing of consideration and the promise to repay. Even 
if the plaintiffs were not able to prove the whole contract by 
this additional evidence, they could succeed if their suit were 
treated as one for the recovery of money had and received, or 
for compensation for the amount paid by them on behalf 
of the defendants to the creditor of the latter, under section 70 
of the Contract Act. 

According to section 98 (e) of the Negotiable Instruments 
Act, where the acceptor of a bill of exchange is one of the 
drawers thereof, all the drawers are liable thereon even with- 
out any notice of dishonour being given. 

Sheikh Akhar v. Sheikh Khan (1), Banarsi Prasad v. ■ 

Fazal Ahmad (2), Sri Nath Das v. Angad Singh (3), Ram 
Sarup Y. Jasodha Kunwar (4), Baij Nath Das v. Salig Bam 
(5), Muthu Sastrigal v. Visvanatha (6), Gurdas Mai v. Ishar 

(1) aR81) I.L.R., r Cal., 256. (2) (1905) I.L.R., 28 AIL, 29S. 

(3) (1910) 7 A.D.J., 459. (4) (1911) I.D.R., 34 All., 168. 

(5). (1912) 16 Indian, Cases, S3. (6) (1913) I.L.B., 38 Mad., 660. 
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1929 DoS (1) and Pramatha Nath Sandal v. Dwarha Nath Dey (2) 

RotdauLai.' refen-ed to. 

BhikamDas The facts of the case fully appear from the judge- 

ishwabDas. qI Court. 

Dr. Kailas Nath Katju, for the appellants. 

Dr. N. G. Vaish, for the respondents. 

SuLAiMAN and Kendall, JJ. : — This is a defen- 
dants’ appeal arising out of a suit for recovery of 
Es. 9,000 and odd on the basis of two hundis for 
Es. 5,000 and Es. 4,500 respectively, executed by the 
defendants Kundan Lai and Suraj Bhan in favour of the 
plaintiffs. The case as put forward in the plaint was 
that the defendants were partners ^of a firm styled Kun- 
dan Lai and Suraj Bhan, carrying on business at Hapur, 
and they executed these hundis on the 15th of December, 
1922, on receipt of consideration and made them over 
to the plaintiffs; that these hundis were accepted by 
Kundan Lai, defendant No. 1, who was a proprietor of 
a firm styled Banwari Lai Kundan Lai, on which these 
hundis, were drawn; that the hundis were presented for 
payment and they were dishonoured. The defendants 
pleaded that the hundis were, not prOperly cancelled and 
that the interest of 15 annas per cent, per mensem claim- 
ed in the plaint was excessive. They also denied the 
receipt of consideration, and pleaded that these hundis 
were executed merely as security for loss that might be 
incurred in certain gambling transactions. Suraj Bhan, 
defendant No. 2, further pleaded that no notice of dis- 
honour had been given to him and he was not liable 
under the hundis. The court below has held that the 
hundis were not properly cancelled and are not admissi- 
ble in evidence. But it has allowed the plaintiffs to faff 
back on the original consideration and has decreed the 
claim against both the defendants, holding that there 

(11 (1920) 60 Indian Cases, 107. (2) (1896) T L.R., 23 Cal., 881.' 
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was no defect of want of notice of dishonour so far as 
Suraj Bhan was concerned. kundan lal 

TI16S6 huTidis wjerG not on single stamp papers. 

Three stamps were used for one hundi and two for 
other. There was no actual deficiency in the value of 
the stamps employed but these impressed stamps were 
pasted one upon the other, leaving writing space only on 
the last stamp on which alone the hundis were written. 

The other stamps were merely pasted on to them and 
they were not in any way cancelled, nothing having 
been actually written on them. The court below has 
held that in view of the provisions of section 13 of the 
Stamp Act, which requires that every instrument written 
upon paper stamped with an impressed stamp shall be 
written in such manner thaWhe stamp may appear on 
the face of the instrument and cannot be used or applied 
to any other instrument, the stamps were not properly 
cancelled. The finding of the court below on this point 
has not been challenged before us. It must therefore 
be taken that the stamps used for the hundis were not 
properly cancelled and that these hundis therefore are 
not admissible in evidence. 

It would be convenient to dispose of the plea of want 
of notice of dishonour to Sui’aj Bhan at the outset. In 
the first place, as the hundis are not admissible in evi- 
dence, the claim, on the basis of these hundis cannot be . 
decreed, and therefore no plea as to want of a notice of 
dishonour really arises in the case, furthermore, sec- 
tion 98, sub-clause (e), of the Negotiable Instruments 
Act makes it quite clear that no notice of dishonour is 
necessary to charge the drawers when the acceptor is also 
a drawer. The use of the singular “drawer” following 
the plural “drawers” in the section shows that if the 
acceptor is one of the drawers both the drawers would 
be liable even though no notice of dishonour has been 

40 AT) 
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given. Knndan Lai, who was one of the drawers, was 
kotdan lal the acceptor, and therefore a notice of dishonour was 
bbikaei Das not necossary even as regards Suraj Bhan. 

The main question which has been argued before us 
is whether, when the Mtndis are inadmissible in evi- 
dence, the plaintiffs can fall back on the consideration 
alleged to have been paid by them. , It is well settled 
that if a promissory note or a bill of exchange is exe- 
cuted in lieu of previously existing debts, and the docu- 
menlT becomes inadmissible in evidence, the promisee 
can fall back on the original consideration and prove it. 
The learned advocate for the appellants, however, con- 
tends that when the consideration has passed on the 
bills of exchange themselves then the Matter embody the 
contract between the partite and no other evidence can 
be given to prove such contract in view of the provisions 
of section 91 of the Indian Evidence Act. 

The leading case on this point is Sheikh Akhar v. 
Sheikh Khan (1), which has been followed, distinguish- 
ed and discussed in numerous subsequent cases. Garth, 

• C. J., did remark in that case that when a cause of ac- 

tion for money is once complete in itself and the debtor 
then gives 'a bill or note to the creditor for payment of 
. the money the creditor may sue for the original consi- 
deration and may disregard the bill or note; but when 
the original cause of action is a bill or note itself and 
does not exist independently of it there is no cause of 
action for money, lent otherwise than upon the note it- 
self. That case was one where in consideration of A 
. depositing money with B, the latter contracted by a pro- 
missory note to repay the amount with interest at a 
future date. 

So far as this Court is concerned there are numerous 
cases which have laid down that even on failure of the 

(1) (1881) I.L.E., 7 Cal., 256. 
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bills of exchange the creditor can fall hack on the original 
consideration. In Banarsi Prasad v. Pazal Ahmad (I)Kotdah lal 
the case of Sheikh ikbar was followed and it was held bhikam das 
that when a cause of action for money was once com- 
plete in itself and the debtor then gave a bill or note 
to the creditor, the latter could then sue for the original 
consideration even if the note was not cancelled. The 
learned Judges remarked that the plaintiff in that suit 
had stated the consideration of the note, viz. money 
borrowed by the defendant, and alleged that the security 
was given to him for the loan by the making of the 
note in question. They accordingly held that it was 
open to the plaintiff to give evidence aliunde to prove 
the consideration even though the note was not admissi- 
ble in evidence. Similarly in Sri Nath Das v. Angad 
Singh (2) it was held that a creditor who has got a 
security for an advance of the money made by him may 
as a rule sue for the original consideration, provided that 
he has not endorsed or lost or parted with the bill of 
exchange or promissory note, which he may have under 
such circumstances as would render the debtor liable 
upon it to some third person. In that case both the 
father and the son had borrowed money from the plain- 
tiff and the son alone, who was a minor, had given the 
promissory note for the amount. 

In Ram Sarup v. Jasodha Kimwar (3) the previous 
authorities were considered and the case of Sheikh 
Akhar distinguished. The conclusion at which the 
Bench arrived was that where the plaintiff is able to 
prove the loan independently and without the assistance 
•of a promissory note, which not having been, properly 
cancelled is inadmissible in evidence, he can succeed. 

The argument, that where the lending of money and 
taking of note was a simultaneous transaction and the 

0) (1905) I.L.E., 28 AIL, 298. (2). aSlO) 7 A.L.J., 4S9. 

(3) (1911) I.L.B., 34 AIL, 158. 
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parties all along contemplated that the loan should be 
kukdan Lai,, secured by the giving and the receiving of note, the 
bhikabi Das plaintiff must stand or fall by the claim based upon the 
isHWAE Das. pj.Qj]3^j[ggQj.y note and that if he is unable to give the note 
in evidence the whole suit fails, was not accepted. 
These cases proceed principally on the principles of 
equity, and do not expressly consider the provisions of 
section 91 of the Indian Evidence Act. In a later case, 
viz. Baij Nath Das v. Salig Ram (1) the previous autho- 
rities were re-considered at considerable length and the 
' applicability of section 91 was not overlooked. The 
learned Judges came to the conclusion that none of the 
previous cases laid down that where a promissory note, 
which is inadmissible in evidence, is taken in considera- 
tion of the money advanced, the plaintiff cannot, sue for 
money had and received by the defendant for the plain- 
tiff’s use, and held that such a suit may be treated as a 
suit for money had and received, if the pleadings are 
properly framed without treating it as such a suit. On 
the other hand it cannot be doubted that the opinion of 
- other High Courts has been somewhat different. We 

may only refer to' Mufhu Sastrigal v. Vismnatha (2) and 
Gurdas Mai v. Ishar Das (3) where greater stress has 
been laid on the provisions of section 91. • We may 
also note that the case of Sheikh Akhar was distinguish- 
ed by the Calcutta High Court itself in Pramatha NatU 
Sandal v. Dwarka Nath Dey (4). 

It is true that in considering this point we cannot 
be solely guided by the equitable considerations which 
are given effect to in English cases. The express pro- 
visions of section 91 of the Indian Evidence Act can- 
not be ignored. Under that section, where the terms 
of a contract have been reduced to the form of a doom 
ment, no evidence can be given in proof of the terms of 

(1) (1913) 16 InSian Cases, 88. (2) (1913) I.L.R., 38 Mad., 660. 

(3) (1920) 60 Indian Oases, 107. (4) (1896) I.L.R., 23 Cal., 851- 



■VOL. LI.] 


ALLAHABAD SERIES. 


sucli contract cxcopt the docunicnt itself or secondary 
evidence of its contents where it is admissible. If there- 
fore the hundis are the embodiment of the whole coil" Das * 
tract between the parties and those hundis are not admis- 
sible in evidence and cannot he looked at for the purpose 
of finding out the terms of the contract, the plaintiffs 
cannot be allowed to adduce other evidence to prove the 
terms of such contract. It is conceivable that in special 
cases a bill of exchange or a promissory note may be the 
only document containing the terms of the contract 
between the parties, and in such a ease if that document, 
cannot be adduced in evidence the creditor may be pre- 
vented from recovering the amount. This is clear from 
illustration (c) to section 91. On the other hand, from 
the mere fact that a bill of exchange or hundi has been 
executed it does not necessarily follow that the whole of 
the contract between the parties has been reduced to 
the form of such a document. A hundi is principally 
a written promise to pay a fixed amount on or after a 
certain date. It does not necessarily contain all the 
terms of the agreement between the parties as a bond, 
for instance, would do. In many cases a promissory note 
or a hundi may merely be a written security taken for 
the loan. The promise to pay. the amount may be only 
a part of the whole contract between the parties, in 
which case it cannot be said that that contract has been 
reduced to the form of a hundi. In such cases it would 
be impossible to hold that the provisions of section 91 
would exclude evidence showing the terms of the whole 
contract which cannot be determined from the hundi 
alone. 

In the present case we find that on the 15th of 
December, 1922, four documents were executed. Be- 
sides the two hundis referred to above the defendants 
executed a receipt, which referred to the imo hundis, 
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I stating the amount of Es. 9,500 for which they were 

i j kotdah L.tt drawn and the period of their maturity. It further 

; 'bhikamd.is. contained an acknowledgment of the receipt of consi- 

1 . isotaed.w. Es. 9,500, on account of the hundis. 

: They also wrote a letter addressed to the Bombay firm 

f. ' Bhikari Das Hazari Lai, stating that they had paid tO' 

^ this firm in full whatever was found due to it by them 

, , and acknowledging receipt of interest and profit. The 

• receipt and the letter per se cannot be said to he inadmis- 

‘ sible in evidence. • They show that the arrangement 

between the parties was that the plaintiffs were to dis- 
charge the defendants’ liability 'to the. Bombay firm and 
the defendants promised to pay this amount to the 
I j plaintiffs and in token thereof the hundis Avere executed. 

The whole of this arrangement cannot certainly be found 
I'' I in hundis, which cannot contain the terms of such an 

1 , agreement. There is no doubt that the plaintiffs can 

independently of the hundis prove the passing of consi- 
p’ deration, and they can also independently of them prove 

that the consideration lA^as paid in pursuance of a con- 
j j ' tract between the parties which could not have been 

! j entered in the hundis. We therefore think that the re- 

ceipt and the letter are admissible for the purpose of 
showing the whole arrangement between the parties, and 
do prima facie show that the receipt of consideration of 
• I Es. 9,500 was admitted by the defendants, and there 

: ; ^ promise to repay the amount in consideration of 

the^ plaintiffs paying the same to the Bombay firm to 
which the defendants were indebted. 

That the hundis were not the documents embody- 
ing the whole of the contract between the parties but 
were executed in token of the advance made by the plain- 
tiffs is partially admitted by both the defendants, in- 
asmuch as in their written statement they pleaded that 
the hundis were executed by way of security for the 



VOL- IjI.J 


ALLAHABAD SERIES. 


539 


prospective losses in certain transactions. Suraj Bhan, 

one of tire defendants, wlio was examined as a witness 

in this case, also stated that he was approached by Dai lhikabi das 

Ohand of Bombay to clear off the Bombay acconnt and 

that the hundis were written partly for the losses of the 

Bombay transaction and partly as security for the future 

transactions to be made by Kundan Lai. 

We further think that even if the plaintiffs were, 
not able to prove the whole contract by this additional 
evidence, they could succeed if their suit were treated as 
one for recovery of the amount had and received, or for 
compensation for the amount paid by them on behalf of 
the defendants to the creditor of the latter under sec- 
tion 70 of the Indian Contract Act. The suit therefore 
cannot necessarily fail because the liimdis are not admis- 
sible in evidence. 

It is, however, obvious that the plaintiffs are not 
entitled to fall back on the original' indebtedness of the 
defendants to the Bombay firm. No doubt the nature 
of the Bombay transactions, that is to say whether they 
were of a wagering character or not, is wholly immaterial 
if the plaintiffs have discharged the defendants’ liability. 
Admittedly the firms at Hapur and Bombay are different, 
and the plaintiffs as representing the Hapur firm are not 
entitled to recover the amount due to the Bombay firm. 

Nor can they be allowed to do so when many more de- 
fences might have been open to the defendants if the - 
Bombay firm had sued. But if the plaintiffs can estab- 
lish that they have paid off the Bombay firm and there- 
by discharged the defendants’ liability at their request, 
they will be entitled to recover the amount with interest 
to the extent that they have been out of pocket. But it is 
incumbent on them to establish that they have discharged 
such liability of the defendants. 
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definitely whether the plaintiffs have actually discharged 
the defendants liability to . the Bombay firm or not 
The plaint did not contain any express allegation as re- 
gards this matter, because it was principally based on the 
two hundis. We accordingly think that before we 
finally dispose of the appeal it is necessary to have addi- 
tional evidence and a fresh finding on the question of the 
extent to which the plaintiffs have discharged the defen- 
dants’ liability to the Bombay firm in pursuance of the 
agreement which was entered into between the parties on 
the 15th of December, 1922. We accordingly send 
down the above issue to the court below for a finding 
and report. ’ • 


EEVISIONAL CEIMINAL. 


Before Mr. Justice Boys. 


EMPEEOB ®'. ME'WA LAL and others.* 


_ Criminal Procedure Code, section 106— Security for keeping 
the peace— Conviction under section 323,' Indian Penal 
Code— Offence involving a breach of the peace— Likeli- 
hood of recurrence— Graver offence proved than that 
charged — Duty of court — Summary trial. 

It is not right for a court to minimise an offence and 
shut its eyes to a graver offence which on the facts found by 
It has-been committed, and to refrain from charging the 
accused with that offence, and by such abstention to justify 
itseli in trying the case summarily. 

ordmary cases of conviction under section 323 of 
^ e Indian Penal Code there is a conviction for an offence 
involving a breach of the peace, and the necessity and desir- 
abihty of taking security under section 106 of the Code of 


*CriminaI Beferenoe no. 823 of 1928. 
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Criminal Procedure must be judged in each case and must 
depend upon how far the circumstances indicate that such 
a breach of the peace is likely to recur. 

Emperor v. Atma Bam (1) and Muhammad Rahim v. 
ErAperor (2), explained. Sohha Bam v. Emperor (S), fol- 
lowed. 

The applicants wei'e not represented. 

The Assistant Government Advocate (Dr. M. WaXi- 
ullah), for the Crown. 

Boys, J. : — This is a reference by the learned Addi- 
tional Sessions Judge of Pilibhit. Pive persons were 
convicted under section 323 of the Indian 'Penal Code 
and four of them were sentenced to pay fines. A boy of 
the name of Debidin was ordered to be released and made 
over to a relative on the execution of a bond for his good 
behaviour. Further, the four adult accused were ordered 
to furnish security under section 106 of the Code of 
Criminal Procedure for a period of one year. The four 
adult accused applied in revision to the Sessions Judge 
of Pilibhit,— an application which resulted in this re- 
ference. The effective ground taken in revision was that 
it having been found that five persons took part in the 
assault there was a riot, and the Magistrate had no 
jurisdiction to try the case summarily. It has been re- 
peatedly held that it is not right to minimize an offence, 
for the court to shut its eyes to a graver offence which 
on the facts found by it has been committed, and to re- 
frain from charging the accused with that offence, and 
by such abstention to justify itself in trying the case 
summarily. The learned Sessions Judge has referred 
the case on this amongst other grounds. He has also 
expressed an opinion that a sentence of imprisonment 
was called for if the accused were, as they were found to 
be, guilty. The Magistrate found : “The high-handed 
manner in which the accused have tried to take the law 

(n (1926) I.L.R., 49 All., 131. (2) (1925) 28 A.D.J., 1068. 

(3) Cr. Ref. No. IS of 1928, deoided on end Mar, imS. 
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’ into their own hands does not require that a lenient view 
bmpbboe should be taken. Still I would not send the accused to 
mewa ■ Lal. jail.” At the re-trial which I am going to order, the 
Magistrate will no doubt not allow himself to be pre- 
judiced by the fact that the accused have already been 
found guilty by another court. He will similarly exer- 
cise his own judgment as to the appropriate punishment, 
should he arrive at a finding of guilty. 

Before concluding it is necessary to mention an- 
other point on which the learned Judge has referred 
the case, since I am not in agreement with him. The 
trial Magistrate, convicting the five persons under sec- 
tion 323 of the Indian Penal Code, held; “Five men 
caused serious injuries in a high-handed manner to an 
old man and their aetion involved a breach of the peace; 
there are, as I have already said, old sores that have not 
healed up; there is- the section 498 affair s'till fresh and 
the accused have shown a spirit of intolerance. I am 
of opinion that it is necessary to bind the accused to 
keep the peace.” He proceeded to bind the accused over 
under section 106 of the Code of Criminal Procedure 
to keep the peace for one year. 

The learned Sessions Judge appears to have been of 
opinion that that order under section 106 was illegal. 
He refers to a decision of a Judge of this Court 
in Emperor v. Atma Ram (1). That case follow- 
ed a decision of the same Judge in Muhammad 
Rahim v. Emperor (2). The learned Judge in 
Muhammad Rahim v. Emperor said: — “Upon 
the mere finding that the accused and the com- 
plainant were not on good terms it is impossible to main- 
tain the order passed, which does, not come within the 
purview of section 106 of the Code of Criminal Proce- 
dure,” and in the case of Emperor v. Atma Ram the 

(1) a926) I.L.K., 49 All., 181. (2) (1926) 28 A. L. J., 1063. 
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learned Judge remarked : “ Now section 323 of the In- 

dian Penal Code is not an offence referred to in section bmpkrob 
106 of the Code of Criminal Procedure, but even then an mewa"' lal. 
order can be passed after a conviction under this section 
if it was found by the Magistrate that the offence involv- 
j ed a breach of the peace. But there must be a finding 

of the Magistrate; otherwise his order is not justified.” 

These remarks have been understood by the learned 
Sessions Judge to lay down a rule that security cannot 
i . be demanded under section 106 of the Code of Criminal 
Procedure, where there has been a conviction under 
section 323, merely on the ground that there is ill-feeling 
between the parties and that there are old sores not 
healed up. I am inclined myself to think that the learn- 
ed Judge’s decisions in the cases referred to were on their 
particular facts. For instance he describes the case Em- 
f peror v. Atma Ram (1) in the following words : — “This 

\ was a case under section 323 of the Indian Penal Code 

i- and it arose simply on account of a sudden altercation 

over a trivial matter.” If this is alt that there was tO’ 
show that the parties bore ill-feeling towards each other, 
it may well be that in the opinion of the learned Judge 
there was no sufficient indication that in the terms of 
, section 106 it was “necessary to require such person to 

execute a bond for keeping the peace.” But the neces- 
; sity must be judged in each case. I do not think that 

either of the two cases throws any doubt on the proposi- 
tion of law that in all ordinary cases of conviction under i 
; section 323 there is a conviction' |or an offence involving! 

a breach of the peace, and the desirability of taking/ 
security must depend upon how far the circumstanceBl 
■indicate that such a breach of the peace is likely -to recur.! 

This is the' view upon which Mr. Justice King and l| 
myself acted without hesitation in the case Sohha BamI 
' V. Emperor (2). It will, therefore, he open to the 

fl) (1926) I.L.E., 49 All., 181. (2) Cr. Ref. No. IS of 1928, aecidea 

on 2nd May, 1928. 
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‘ Magistrate at the re-trial to take a bond under section 
empbrob • 106 if in his opinion the facts proved indicate the likeli- 
mewa“ Lal, hood of a breach of the peace in the future on the part 
; of the accused, of course provided that he has arrived 
at a conviction -within section 106. 

Accepting the reference I set aside the convictions 
and sentences and direct that the fines, if paid, be re- 
turned, and that the five accused persons be re-tried in 
the court of a competent Magistrate in a regular trial', 
not summarily, upon charges under sections 323 and 147 
of the Indian Penal Code, and any other charges that 
may be disclosed by the evidence. 

APPELLATE CEIMINAI.. 

Before Mr. Justice Dalai. 

1929 EMPEEOE V. JANESHAE DAS and anothee."^ 

January, 4. 

Criminal Procedure Gode^ sections 233, 234, 236, 239^ — 

Joinder of charges against several accused — Abetment as 
alternative charge counts as a distinct charge — Joint trial, 
of two accused for three offences of the same kind f each 
accused being also charged in the alternative until having 
abetted the other— Prejudice, 

Two servants of a Government treasury were charged with 
three offences of criminal breach of trust, committed within 
the space of twelve months; each accused was also charged, in f 

the alternative, with abetment of breach of trust committed ! 

by the other, in respect of each of the three items. They were i 

tried jointly in one trial on all the charges. Held that when j 

a man was charged in the alternative with embezzlement or i 

abetment thereof he had to meet two distinct sets of circnm- 1 

stances, and each of the accused therefore was re.f3l]y tried for | 

six offences. This was against the spirit of the provisions of j 

sectio n 233 of the Code of Criminal Procedure and was not | 

covered by any of the exceptions detailed in the sections follow- 
ing it. The trial was illegal; and the question whether the j 
accused were prejudiced or not did not arise. j 


* Criminal Appeal No. 749 of 1928, from an order of Pratap Singliv 
Additional Sessions Judge of Meerut, dated the 3rd of September, 1928. 
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The provisions of section 236 could not be utilized to 1929 
declare the charge in the alternative of embezzlement, and embbeoe 
abetment thereof to be one charge j it involved two separate 
charges. . jAmsmR 

Scope of section 239 discussed. Ram Prasad v. King- 
Emperor (1) and Emperor v. Sheo Saran Lai (2) , referred to. 

In re Bal Gangadhar Tilak (3), distinguishe'd. 

The facts of the case are fully set forth in the judge- 
ment of the Court. 

Babu Piari Lai Banerji, Maulvi Iqbal Ahmad and 
Babu Saila Nath Mukerji, for the appellant?. 

The Government Pleader (Mr. Sankar Saran), for 
the Crovm. 

Dalal, J. : — Janeshar Das and Khushi Earn, two 
servants of the treasurer of the Muzaffarnagar treasury, 
were charged with three offences and each offence was 
framed in the alternative, either of criminal breach of 
trust or abetment thereof. There was found a deficiency 
on a certain date in stamp labels kept in the double-lock 
of the treasury and in the cash kept in the single-lock. 

Inquiry was made and the prosecuting agency appears to, 
have been doubtful whether J aneshar Das committed the 
breach of trust and Ivhushi Earn abetted him, or whether 
IChushi Earn committed the breach of trust and Janeshar 
Das abetted him. Three items of defalcation were 
chosen, two relating to stamps and one relating to cash, 
and as regards each item the charge was framed in the 
alternative. Both Janeshar Das and Khushi Earn were 
tried jointly. In this Court the argument of Janeshar 
Das has been that he was born a fool and the blackguard 
of the piece was Khushi Earn. On his behalf no allega- 
tion was made as to the illegality of the trial. Thia 
point, however, was stressed with great force by Mr. 

Banerji on behalf of Khushi Earn, as the learned counsel 

U) (1921) 19 A. n. L, 7Ql6. (2) (1910) I. L. E., 82 All., 919.. 

(8) (1908) I. L. E., 33 Bom., 221. 
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appears to have felt that the cause of Khushi Earn v'as 
damaged by joint prosecution with Janeshar Das. 

I? 

The provisions of section 239 of the Code of Criminal 
Procedure lay down how persons will be charged and 
tried together. Mr. Banerji argued that Khushi Earn 
was really charged for more than three offences, in fact 
six, as in each case he was charged in the alternative for 
breach Qf trust and for abetment thereof. This Court 
has held that the provisions of section 239 of the Code 
are to be considered exclusively, without the help of the 
provisions of sections 234 to 238. In 1921 in the case of 
Ram Prasad v. King-Emperor (1), Kanhaiv.'V Lal and 
• Wallace, JJ., had before them the trial of more than 
one person for three offences of dacoity. They 
observed : — 

“The four accused could also have been tried jointly in 
one trial for' any one of the three dacoities in which they are 
alleged to have taken part, but all could not be tried together 
at one trial for the three dacoities, as these offences were not 
committed in the same transaction. Section 234 is one of a 
number of sections which are grouped together under the 
heading of ‘joinder of charges.’ This may, and in fact does, 
refer to charges both against a single and several accused. But 
the sections under the general heading relating to these respec- 
tive cases are kept separate. Section 233 lays down a general 
rule that for every distinct offence there is to be a separate 
charge and that every such charge is to be tried separately, 
except in the cases mentioned in sections 234, 235, 236 and 
239. Sections 234 to 238 by their terms refer to the ease of a 
single accused. Section 239 deals with the case where more 
persons than one are accused. The legislature intended to 
and did by these sections differentiate between the cases of a 
single and several accused. It cannot be said that all the sec- 
tions prior to section 239 apply to both these cases although 
in terms they refer to one only, viz., that of a single accused. , 
The existence of a section (239) specifically dealing with the 
case of several accused, and the arrangement of the sections to 
which we have referred, constitutes such a repugnancy in the 
context as prevents us from reading ‘a person’ in section 234 
as including several persons.” 

(1) (1921) 19 A. L. L, 796 (797). 
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These observations were made prior to 1 923. The 
provisions of section 239 at that time were as follows : — empbeoe 
“■W hen more persons than one are accused of the same janesW 
offence or of different offences committed in the same 
transaction, or when one person is accused of committing 
any offence and another of abetment of, ^or attempt to 
commit, such offence, they may be charged and tried 
together or separately, as the court thinks fit and the 
provisions contained in the former part of this Chapter 
shall apply, to all such charges.” The section was en- 
tirely recast by Act XVIII of 1923, and at present a 
joint trial is permitted of persons accused of more than 
one offence of the same kind, within the meaning of sec- 
tion 234, committed by them jointly within the period 
of twelve months. Obviously, therefore, when more 
persons than one are tried jointly reference cannot be 
made to provisions of the Code previous to section 239 
indiscriminately. If that had been the intention it 
would not have been necessary to state definitely that 
persons accused of more than one offence of the same 
kind, within the meaning of section 234, committed by 
them jointly within the period of twelve months may be 
tried together. It is important to remember this, 
•because the learned Government 'Pleader referred the 
Court to the words at the end of the section “and the 
provisions contained in the former part of this Chapter 
shall, so far as may be, apply to all such charges.” 

Those words existed when the Bench ruling in the case 
of Bam Prasad was pronounced and the learned Judges 
refused to read the provisions of section 234 conjointly 
with the provisions of section 239. In my opinion the 
words at the end of the section are more by way of limi- 
^ tation than extension. The serious question that arises 
is whether the appellants should be considered to have 
been prosecuted on six charges; or on three alternative 
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charges, each alternative case forming one charge. Mr. 
Banerji, in my opinion, rightly pointed out in this con- 
nection that if the legislature considered an offence and 
an abetment thereof in the alternative to be one charge 
there was no necessity to preserve clause (b) of sec- 
tion 239 when that section was recast in 1923. That 
clause permits' the joint trial of persons accused of an 
offence and persons accused of abetment, or of an at- 
tempt to commit such offence. If an offence and the 
abetment thereof were considered to be the same offence 
the case would have been covered by clause (a) without 
any specification in clause (b). The argument on behalf 
of the Crown was that the provisions of section 236 
should be read along with the provisions of section 239. 
Under section 236 if a single act or series of acts is of 
such a nature that it is doubtful which of several offences 
the facts which can be proved will constitute, the accused 
may be charged with having committed all or any of such 
offences, and any number of such charges may be tried 
at once. At present I am not called upon to give an 
opinion whether this provision and the provisions of sec- 
tion 234 as to trial of accused persons for three offences 
committed within the space of twelve months are ex- 
clusive or not. The question is whether the provisions • 
of section 236 may be utilized to declare the charge in 
the alternative of embezzlement and abetment thereof to 
be one charge. The provisions of section 236 them- 
selves do not designate these separate charges as one 
charge, but- designate them as different charges in the 
alternative, and that is why special permission is given 
under the Act for the trial of such charges. The 
.Bombay High Court, in In re Bal Gangadhar Tilah (1), 
was of opinion that sections 234, 235, 236, and 239 
were not mutually exclusive. It may be respectfully sub- 
mitted that there was only one person up for trial in that 

(1) (1908) I. L. E.. 33 Bom., 221. 
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“^case, and the consideration of the provisions oi’ sec- 
tion 239 did not arise in that case. We have also seen’a^^ 
how a Bench of equal authority of this Court ^ held jams^b 
several years later that the provisions of section 239 
were exclusive. A single Judge of this Court in 1910, in 
Emperor v. Sheo Saran Lai (1), was not prepared to fol- 
low the reasoning of the Bombay High Court in the case 
of Bal Gangadhar Tilah. In that case an attempt was 
made to combine the provisions of section 234 and of sec- 
tion 235(1). It was argued there that if an accused 
person goes through three similar transactions within 
the period of twelve months, committing in each transac- 
tion the same series of offences, he can be tried 
at one and the same trial on account of all offences 
committed in the course of the three transactions, even 
if they total more than three. The learned Judge refused 
to extend the exception mentioned in section 234 by 
adding to it the exception mentioned in section 235(1). 

So far as this Court is concerned, the opinion has been 
that the provisions of sections 234, 235 and 286 are 
mutually exclusive. There is all the more reason, there- 
fore, to hold that the provisions of section 239 stand by 
themselves and the scope thereof cannot be extended by 

■ use of the provisions of sections not referred to in sec- 
tion 239. In my opinion there is considerable reason in 
this view. When a man is charged in the alternative 
with embezzlement or abetment thereof he has to meet 
two distinct sets of circumstances. When in three sepa- 
rate cases he is charged, in the alternative he has to meet 
six distinct sets of circumstances. This vyould be against 
the spirit of the provisions of section 233 and would not 
be covered by any of the exceptions detailed in the sec- 
tions that follow^ section 233. In my opinion _ 
Khushi Earn waiS really tried for six offences. 

The trial was illegal, and the question whether Khushi 

(1) (1910) I. L. E., 83 All, 319. 
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liam was prejudiced or not does not arise. At tbe same . 
"e^'^ time it is possible that he was prejudiced in so far that 
jaJhab Janeshar Das has attempted to throw the entire blame 
on him. 'Prejudice must also be presumed from the 
confusion arising from a man being called upon to face at 
a single trial six sets of circumstances. 

In the result I set aside the convictions and sentences 
and order a re-trial of Janeshar Das and Khusbi Earn. 

It will be for the prosecution to decide whether they 

should be tried jointly or separately. Possibly a separate 
trial would be more advisable, and the point should also 
be kept in view that so, far as this Court is concerned the 
provisions of sections 234, 235, and 236 aie considered 
to be mutually exclusive. 

A request was made on behalf of Ehushi E,am that 
the same learned Judge who convicted him may not hold 
the fresh trial. This is a reasonable reqi;ost. The 
Sessions Judge of Meerut is requested to see that the 
trial is held by some other Sessions Judge. 


FULL BENCH. 

Before Mr. Justice Dalai, Mr. Justice Sen and Mr. Justice 

King. 

Jan ^ y ', 7. ANWAE KHAN (Petitioner) v. MUHAMMAD KHAN 
^ and others (Opposite parties).* 

Act No. V of 1920 (Provincial Insolvency Act), sections 4, 53 
—Act No. IV of 1882 (Transfer of Property Act), sec- 
tion 53— Jurisdiction — Insolvency courtr— Fraudulent 

transfer made more than two years before order of adjudi- 
cation — Receiver questioning such transfer— Forum of 
trial. 

A receiver in insolvency having attached a house as the 
property of the insolvent, a stranger to the insolvency pr oceed- 


* Second Appeal No.. 4 of 1928, from an order of B. Bonnet, District 
Judge of Agra, dated the 29th of October, 1927. 
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ings intervened and claimed to have purchased the house from 
-the insolvent, four years prior to the order of adjudication. 

The receiver pleaded that the sale deed was fictitious, fraudul- 
*eiit and without consideration. The question arose whether muhaLad 
the matter could be tried and decided by the insolvency court, Khan, 
or whether the receiver must seek his remedy by a legular civil 
suit brought on the basis of section 53 of the Transfer of Pro- 
perty Act. 

Held (per Dalal and King, JJ.; Sen, J., dissenting), 
on an interpretation of sections 4 and 53 of the Provincial 
Insolvency Act, 1920, that an insolvency court car* try a ques- 
tion of title raised on the basis of a transfer whicli took place 
more than two years prior to the adjudication of the transferor 
■as an insolvent. 

Section 53 of the Provincial Insolvency Act, 1920, does 
not deal with the jurisdiction of the insolvency court, but only 
lays down certain rules of law affecting those transactions 
which fall within its scope; it does not control or restrict the 
jurisdiction conferred upon the court by section 4 to decide all 
questions of title. 

Per Sen, J. : — An insolvency conrt can not try a question 
of title relating to a transfer which has taken place more than 
two years before the order of adjudication. 

Where the transfer was intended not to be operative from 
the beginning and the insolvent had remained in possession of 
the property, the receiver may apply for its annulment. But 
where the transfer was executed by a proper instrument,. was 
duly registered, and was intended to put the property beyond 
the reach of the creditors, and a third party is claiming under 
the transfer, such a transaction can not be treated as a mere 
paper transaction. In the latter case, section 53 of the Insol- 
vency Act will apply. 

The powers of the insolvency court to adjudicate upon, 
claims as regards third parties are limited and controlled by 
sections like 53 and 54, and the opening words of section 4 — 

■‘‘subject to the provisions of this Act” — ^have been deliberately 
introduced to indicate and define the extent of the jurisdiction 
which was intended to be conferred upon the court of 
insolvency. 
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Shihri Prasad v. Aziz Ali (1), Mahamna Kunwar v, 
E. V. David (2), Kaniz Fatima y. Narain Singh (3), Hari 
Ghand Bai v. Moti Bam (4), Bansidhar y. Kharagjit (5), 
The Official Receiver v. Sankaralinga Mudaliar (6) , Dronadula 
Sriramulu v. Ponakavira (7), Ghittammal y. Ponnuswami (8), 
Jokhan Singh v. Deputy Commissioner of Fyzahad (9),. 
Pita Bam v. Jujhar Singh (10), Irshad Husain v. Gopi Nath 
(11), Qgura y. Nawah Abdul Majid (12), Nilmoni y. Durga- 
Gharan (13), Official Beceiver of South Arcot v. Perumal 
Pillai (14), and Ellis v. Silber (15), referred to. 

The facts of the case fully appear from the fudge- 
ments of the Court. 


f 


f 


Pandit Kafil Deo Malaviya, for the appellant. 

Munshi Narain Prasad Asthana, for the respon- 
dents. 

Dalal, J. : — This reference to a Full Benoh raises- 
the question of jurisdiction of the insolvency court. The- 
questions submitted to us for decision are : — 

(1) Whether an insolvency court can try a question 
of title raised on the basis of a transfer which took place 
more than two years prior to the adjudication, having- 
regard to the provisions of section 53 of the Insolvency 
Act? 

(2) Would it make any difference if the receiver al- . 
leges that no transfer had been intended from the very 
beginning and no title had passed, the transaction being • 

a mere paper transaction and void ? ' 

If the answer to the first inquiry is in the af&rma- | 

tive the second question will not arise. ■ 

Every Judge of this Court, except one, who had to- 
consider the point has decided in favour of jur.’sdiction i 

of the insolvency court, that is, the first question has 

(1) (1921) I. L. E., 44 All., 71. (2) (1923) I. L. E., 43 All., 16. 

(8) (1926) 1. L. E., 49 All., 71. (4) (1926) I. L. E., 48 All., 414. 

(5) (1914) I. L. E., 87 All., 6S. (6) (1920) I. L. E., 44 Mad., 524. 

(7) (19-231 46 M. L. J., 105. (8) (1925) I. L. E., 49 Mad., 762. 

(9) (1913) 23 Indian Cases, 924. (10) (1916) I. L. E., 39 All., 6-26. [ 

(il) (1919) I. L.-E., 41 All., .-878. (12) (1920)^ 64 Indian Cases, 623. 

(IS) (1918) 22 0. W.N., 704. .(14) (1923) 79 Indian Cases, 322. i 

05) (1872) 8 Ch. App., 88. [ 
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been answered by him in the affirmative. The present 
section 4. of the Insolvency Act (No, V of 1920) is 
addition to the previous insolvency statute lav^ as laid ^ 
down in Act No. Ill of 1907. The present Act came^^^^^^ 
I' ’ into force on the 25th of February, 1920, and on July 
I 18th, 1921, a Bench of two Judges, Justices Walsh 

and Wallach, had occasion to consider the scope of sec- 
^ tion 4 of the new Act. The case before the Court was 
one' of a sale by the insolvent more than three years 
before the insolvency, with intent to defraud' and delay 
^ his creditors. The learned Judges observed 

^ -“The District Judge has held, rightly, that it does not 
come within any of the express provisions of the insolvency 
law, and he has gone on to hold, erroneously, that a transac- 
tion cannot be attacked under the provisions of the Transfer 
of Property Act, or under general provisions of the law, in the 
insolvency court. Here he is wrong. The insolvency court 
has to administer the law under its own procedure and to decide 
questions arising in insolvency which are covered^ by special 
provisions of the Insolvency Act, where, for example, a trustee 
is given a higher title than the original debtor. But the 
insolvency court also has to apply, and to decide, all questions 
of general law, including such questions as are raised by sec- 
11 tion 53 of the Transfer of Property Act. That is one reason 

k ‘ why the administration of insolvency is so onerous and imposes 

a very heavy burden on the district courts. If the receiver 
f. is right in fact, clearly this transaction was void under sec-- 

f tion 53 of the Transfer of Property Act, and the property at- 

{ tached by the receiver ought to be distributed as part of the 

I estate among the creditors . . There ought to be a full 

I inquiry between the receiver and the creditor on one hand, and 

[ the debtor and his family on the other, as to the hona iides of 

I this transaction. Whether you call it summary or not, it 

I ought to follow the ordinary course of a suit. In the main, 

[ the provisions of the Code of Civil Procedure are applicable 

I to such inquiry, and there ought to be sworn testimony ®d 

I the same care used with regard to documents,, and the admis- 

I sion or rejection of documentary evidence, as in a suit « 

(Shihri Prasad v. 'Aziz Ali (1). 

(1) (1921) I. L. E., 44 All.* !71. 



554: 


THE INDIAN LAW KEPORTS. [vOL. LI. 


1929 Next in order comes a Bench case, Maharana Kun- 

anwae warv. E. V. David (1), decided on- the 3rd of July, 1923, 
by Justices Lindsay and Sulaiman. Both the Judges- 
held that if a question of title is raised in the insolvency 
court, that court has jurisdiction to decide it. Lindsay, 
J., stated at page 26 of the report : “All that section 4 
Dalai. J. - provide was that if a question involving: 
title is raised before an insolvency court, then the in- 
solvency court is to be deemed to have power to decider 
that question of title.” The difference of opinion bet- 
ween the two Judges lay in this that Sulaiman, D . , was- 
of opinion that if the matter was once decided even as- 
against a stranger by the insolvency court, the jurisdic- 
tion of the civil court would be barred under section 11 
of the Code of Civil Procedure. Lindsay, J., was not 
prepared to take the view that a decision under sub-sec- 
tion (2) of section 4 would be binding upon a stranger 
who is not making any claim against the debtor or the 
'debtor’s estate. 

On the 6th of July, 1926, the question as to the bar 
of the jurisdiction of the civil court came up before 
another Bench composed of Sulaiman and Boys, JJ., 
in which Boys, J., agreed with the opinion of Sulai- 
man, J., expressed in the case of Maharana Kunwar, 
and held that once the question of title was decided by 
the insolvency com't the jurisdiction of the civil court 
was barred : Kaniz Fatima v. Narain Singh (2). Finally 
there was a difference of opinion between Sulaiman, J., 
and Mukerji, J., in Hari Ghand Rai v. Moti Bam (3)- 
As we have already seen, Sulaiman, J., was of opinion- 
that the jurisdiction of the insolvency court extended to 
all transactions raising questions of title, whatever their 
date may be, while Mukbrji, J. , was of opinion that the 
provisions of section 4 were circumscribed by the provi- 

(1) (1923) I. L. E., 46 All., 16. (2) (1926) I. L. E., 49 AIL. 71. 
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sions of section 53 of the Insolvency Act. The point of 
the opinion of Mijkerji, J., appears on page 420 of the anwar 
report: “If the transaction is beyond two years, the 
receiver must seek his remedy by an ordinary civil suit^^ T^ 
instituted under section 53 of the Transfer of Property 
Act.” 

Dalai. J. 

1 am in agreement with the opinion of Shlaiman, 

J. As that learned Judge pointed out in the case of 
Hari Ghand Rai : “Prior to Act Y of 1920, when there 
was no provision corresponding to section 4 of the new 
Act, a Bench of this Court held that, even if a 
case did not fall under section 36 of the old Act 
of 1907, the court had power to inquire whether a 
disputed property was the property of the insolvent 
of not : Bansidliar \. Kharagjit (1). The Calcutta 
High Court had held otherwise, that a question 
of title could be disposed of by a regular suit only. The 
enactment of section 4 gives effect to the view which 
prevailed in this Court. Under section 4 power is given 
to the insolvency court to decide not only all questions 
of title or priority, but also of any nature whatsoever, 
whether they involve matters of law or fact, which may 
arise in any case of insolvency coming wdthin the cogni- 
zance of the court or which the court may deem it expedi- 
ent or necessary to decide for the purpose of doing com- 
plete justice.” In a Bench ruling of the Madras High 
Court in The Official Receiver v. Sankaralinga Mudaliar 
(2) the jurisdiction of the insolvency court was considered 
under the Insolvency Act of 1907. Seshaotri Avyar, 

J., observed at page 532 of the report : “There was a 
conflict of decisions in the various High Courts as to 
whether even without a provision similar to section 7 
of the Indian Insolvency Act, the provincial insolvency 
courts had no jurisdiction to direct delivery of property 
to the receiver when it is moved by means of a petition. 

(1) (1914) I. L. E., 37 All., 65- (2) (1920) I. L. E., 44 Mad., 624. 
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Section 4 of the present Act has been so altered as to 

confer such a power. The amendment should not be 
. regarded as if for the first time a new power had been 

Khan conferred. I am of opinion that section 4 declares what 
has been the law all through.” In the same case 
Dalai J. Oldfield, J., considered the provisions of the Act 
of 1907 in sections 36 and 37, corresponding to sec- 
tions 53 and 54 of the present Act, and observed, at pages 
• 526-527 of the report: “Of the provisions in the Act 
relating to property held actually or colourably against 
insolvents, sections 36 and 37 merely prescribe a rule of 
evidence applicable to two classes of alienations, those j 

completed within particular periods before the adjudica- 
tion, not, like the sale now in question, after it, and it is ■ 
material only that they assume and do not confer the 
power of cancellation, which they imply, but which * 

3 must be looked for in another place.” In Dronadula 

1 Sriramidu v. Ponakavira (1), there is ap interesting dis- 

cussion as to the scope of sections 36 and 37 of the Act 
of 1907 by Venkatasubba Eao, J., at p. 114. He has 
pointed out that the provisions of those sections corres- 
ponding to sections 53 and 54 of the present Act do not 
involve questions of jurisdiction but lay down rules of 
evidence under which an insolvency court is directed to 
' draw an absolute and irrebuttable presumption 

I , like the one contained in section 112 of the Indian Evid- 

I ence Act. As remarked by Oldfield, J., in the case . 

■ • of The Official Receiver v. Sankaralinga (2), we must 

■ look elsewhere than in sections 36 and 37 for jurisdiction 
of an insolvency court. Under the present Act a Bench 
of the Madras High Court held that it was open to an 
insolvency court on a proper application being made 
under section 4 of the Act to try the issue whether the | 
insolvent is entitled to a certain property or . not: ^ 
Chittammal v. Ponnuswami (3). . ! 

(1) (1928) 45 M. L. I., 105. (2) (1920) I. L. E., 44 Mad., 524. ! 


(8) (1925) I. L. E., 49 Mad., 762. 
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It was argued before us on behalf of tbe appellant ^^29 
that the words “subject to the provisions of this Act” at akwae 
the commencement of section 4(1) of the Act make sec- 
tion 4 subject to the provisions of section 53. I am of 
opinion that section 4 deals with jurisdiction, and the 
jurisdiction will be circumscribed only by such subse- 
quent sections as deal with the jurisdiction of the court. 

As pointed out in the various judgements of the Madras 
High Court, sections 53 and 54 do not deal with the 
jurisdiction of the insolvency court, but only lay down 
rules as to the manner in which evidence should be con- 
sidered in certain cases arising in that court. Those 
sections, therefore, in my opinion, do not control the 
provisions of section 4. These words are used to limit 
the power of the insolvency court as it is limited, for 
instance, by the proviso to section 56 that nothing in 
that section- shall be deemed to authorize the court to 
remove from the possession or custody of property any 
person whom the insolvent has not a present right so to 
remove. This limitation is excellently illustrated by 
the case of Ghittammal (1) of the Madras High Court. 

In this case the District Judge directed certain parties to 
hand over possession of the property in their possession 
to the official receiver. The Madras High Court held 
that this order was beyond the jurisdiction of the insol- 
vency court by reason of the enactment of the second 
paragraph of clause (3) of section 56, unless the insolvent 
was entitled on the date when the receiver applied for 
possession to the possession of such property. The 
court cannot direct the person in possession to deliver 
up property if a title, however flimsy, is set up by the 
person in possession. This is the provision of the Act 
to which the provisions of section 4 are subject. In the 
same case the High Court declared that it was open to 
the insolvency court, on a proper application being made 

(1) (1925) I. L. B., 49 Mad., 762. . 
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under section 4 of the Provincial Insolvency Act, to try 
the issue whether the insolvent is entitled to the property 
or not, after proper opportunity is given to the other side 
to plead to the application. 

For these reasons, my answer to the first question is 
in the affirmative. The second question, therefore, does 
not arise. 

Sen, J. : — One Afzal Khan applied for being ad- 
judicated an insolvent on the 7th of July, 1926. The 
adjudication order was passed on the 25th of March, 
1927. The official receiver having attached a house as 
the property of the insolvent, one Anwar Khan inter- 
vened and claimed title to the house by right of purchase 
from Afzal, under a registered sale-deed dated the 1st 
of January, 1923. The receiver pleaded that the 
sale-deed was fictitious, that it was without con- 
sideration and that it had been executed in favour 
of a relation with a view to defraud the creditors. The 
trial court disallowed the objection of Anwar Khan upon 
the findings that the sale in his favour was a mere cloak 
to conceal the real ownership and that the insolvent was 
the owner of the property. On appeal to the lower ap- 
pellate court it was urged that the sale having taken 
place more than two years from the date of adjudication, 
the receiver was not competent to challenge the sale under 
section 53 of the Provincial Insolvency Act and that the 
insolvency court had no power to annul the same. This 
contention was repelled by the lower appellate court, 
wKich held that the sale was “farzi,” that no transfer 
was as a fact made in favour of the appellant and that sec- 
tion 53 of the Provincial Insolvency Act did not apply to 
a transaction like this. The appeal was, therefore, dis- 
missed. Anwar Khan appealed to this Court and reiterat- 
ed the pleas already referred to. 

In view of the importance of the questions involved 
in the appeal, the Teamed Judges who heard the appeal 
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have referred the following points for decision by a larger ^^29 

Bench : . awab 

Khak 

(1) Whether an insolvency court can try a question m-toaLad 
of title raised on the basis of a transfer which took place 

more than two years prior to the adjudication, having 
regard to the provisions of section 53 of the Insolvency Sen, j. 
Act? 

(2) Would it make any difference if the receiver al- 
leged that no transfer had been intended from the very 
beginning and no title had passed, the transaction being 
a mere paper transaction and void? 

Under section 9 of the Code of Civil Procedure, the 
ordinary civil courts have jurisdiction to try all suits of 
a civil nature, excepting suits the cognizance of which is 
either expressly or impliedly barred. Where there has 
been an infringement of a legal right, the ordinary civil 
courts are bound to entertain the claim, unless their juris- 
diction has been ousted either by an express enactment or 
by necessary implication flowing either from statutory 
provisions or general principles of law. 

Under section 53 of the Transfer of Property Act, 
where a transfer of an immoveable property has been 
made with intent to defraud . . . persons having an 

interest in such property or to defeat or delay the creditors, 
of the transferor, it is voidable at the option of any person 
so defrauded, defeated or delayed. 

The remedy of such a person is by a suit in the 
ordinary civil court of original jurisdiction. 

The court of insolvency is a creature of statute. It 
is a special tribunal, having jurisdiction over a limited 
range of cases within such limits as have been imposed by 
the statute to which it owes its existence. Unless the 
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Insolvency Act, expressly or by necessary implication, 

(1) took away the powers of ordinary civil courts to adju- 
dicate upon the validity or otherwise of certain transfers 
which are sought to be impugned, either upon the ground 
of fraud or on the ground of want of consideration etc., 
and (2) invested the insolvency court with the powers of 
trial of such matters, the jurisdiction of the civill courts 
is not affected or impaired. The following statement of 
law is to be found in Maxwell’s Interpretation of Sta- 
tutes (sixth edition, 1920, p. 318) : “Where an Act took 
away the right of bringing an action respecting certain 
disputes which were referred to the summary adjudica- 
tion of justices, it was held that the subsequently estab- 
lished county courts acquired no jurisdiction to try such 
cases, under the general authority to try all pleas.” 

The limited nature of the jurisdiction of the court 
cf insolvency is clear from the provisions of the Act itself, 
notably from sections 61, 63, 64 and 66. Section 51 
deprives the execution creditor of the benefit of execution 
in certain circumstances in favour of the general body 
of creditors with reference to property not sold in execution 
-^before the date of the admission of the petition.” Sec- 
tion 64 provides that transfers made in favour of the cre- 
ditor with a view of giving that creditor a preference over 
other creditors shall be deemed fraudulent and void as 
against the receiver and shall be annulled by the court, if 
the transfer in question is within three months of the pre- 
sentation of the petition for insolvency. The jurisdio- 
iiion of the insolvency court depends upon the fulfilment 
of the conditions contained in the section. | 

Section 66 affords protection to transfers made by 
the insolvent before the date of the order of adjudication 
if they are bond fide and for consideration, the transferee 
not having had notice of the presentation of an insolvency 
petition. It is to be noticed that no power is hereby 



VOL. LI.J 


ALLAHABAD SERIES. 


conferred upon the court of insolvency to displace a trans- 
fer which has taken place before the presentation of the ' 
petition for insolvency. Section 53 aims at only such 
transfers which have- been made within two years of the 
date of the order of adjudication. 

Sections 53 and 54 do not merely lay down a. rule of 
substantive law or a rule of evidence favouring the official 
receiver, but confer a jurisdiction upon the court of insol- 
vency with reference to only such transfers as are mention- 
ed in those sections and upon the fulfilment of the condi- 
tions contained therein, without which the receiver has no 
right to challenge the transfers nor has the court a power 
to annul the same. 

Section 53 of the Provincial Insolvency Act (Act V 
of 1920) corresponds to section 36 of the old Act (Act III 
of 1907). The rule of law enacted by the section is 
analogous to section 42 of the English Bankruptcy Act, 
1883, which runs as follows : — 
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(1) Any settlement of property, not being a settlement 
made before and in consideration of marriage, or made in 
favour of a purchaser or encumbrancer in good faith and for 
valuable consideration, or a settlement made on or for the wife 
or children of the settlor of property which has accrued to the 
settlor after marriage in right of his wife, shall, if the settlor 
becomes bankrupt within two years after the date of the settle- 
ment, be void against the trustee in the bankruptcy, and shall, 
if the settlor becomes bankrupt at subsequent time within 
ten years after the date of the settlement, be void against the 

trustee in the bankruptcy etc., 

(3) ‘‘Settlement” shall for the purpose of this section 
include any conveyance or transfer of property. 

It will thus appear that both under the English and 
the Indian law, a settlement or transfer of property can 
be annulled by. the insolvency court at the instance of the 
official receiver or the trustee in the bankruptcy upon the 
transfer conforming to the conditions mentioned in the 
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Act, one of which is that the transfer had taken place 
within a certain period either from the date of the settle- 
ment or the order of adjudication. 

The reason is obvious for prescribing a time-limit 
in cases where the Act starts with a presumption against 
the validity of such transfers. In a suit under section 53 
of the Transfer of Property Act, the onus lies upon the . 
transferee to prove that the transfer was not to defraud 
the prior or subsequent transferees or to defeat or delay 
the creditors. But there is no presumption of law against , j 
the transferee, except where a transfer is made gratui- { 
tously or for a grossly inadequate consideration. Under 
section 53 of the Provincial Insolvency Act, the question 
of the intent to defraud, defeat or delay is outside the 
inquiry and the official receiver has the right of avoidance 
if the transfer is within two years of the order of adjudi- 
cation. 

The principle underlying the fixation of time in sec- 
tions 53 and 54 is that where the transfer precedes the 
insolvency proceeding by a short period, it may be rea- 
sonably assumed that the financial difficulties of the insol- 
vent had already commenced, that he anticipated that the 
crash was coming and resorted to these transfers in order 
to place his property beyond the reach of creditors. No 
presumption should reasonably be raised against his finan- 
cial soundness more than two years before the date of 
adjudication. A time limit in a statute must necessarily 
be an artificial rule, but the limit of two years is not 
unreasonable. 

Under Act III of 1907, the trend of decisions on the 
powers of the insolvency court has not been unfiform. 

In JoTihan Singh v. Depicty Commissioner of Fyzahad 
(1), Piggott, J. G., held that the intention of the legisla- 
ture was only to give the Judge, sitting in insolvency, • 


(1) (1918) 23 Mian Cases., 924. 
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jurisdiction under section 36 of Act III of 1907 in respect 
of transfers made within two' years of the date of the order 
of adjudication. 

In Bansidhar v. Kharagjit (1), where the transaction 
had been entered into by the predecessor in title of the 
insolvent more than two years before the adjudication of 
the insolvency, Chamier and Piggott, JJ., held that the 
court had inherent power to inquire whether the disputed 
property in possession of the transferee was the property 
of the insolvent, that it was the duty of the receiver to 
move the court and the court was competent under section 
18 of the Act to remove the transferee from possession 
and to vest it in the receiver. Their Lordships noticed 
that the Indian Provincial Insolvency Act contained no 
provision as section 102 of the English' Bankruptcy Act 
which expressly empowered the Bankruptcy Court to 
decide “all other questions whatsoever whether of law 
or of fact which may arise in any case of bankruptcy com- 
ing within the cognizance of the court, or which the court 
may deem it expedient or necessary to decide for the pur- 
pose of doing complete justice and making a complete 
distribution of property in any such case.” The judg- 
ment of the court therefore proceeded upon the assump- 
tion of an inherent jurisdiction. 

In Pita Ram v. Jujhar Singh (2), Piggott and 
Walsh, JJ. , held that the insolvency court had concur- 
rent jurisdiction with the ordinary civil court to enter 
into a question of the legality of attachment against a 
person who is a stranger to the bankruptcy. This would 
appear from the following observations : “Now it is to 
be observed that in accordance with the English bank- 
ruptcy practice, a person in the position of the plaintiff 
in this action, who is a stranger so to speak to the bank- 
ruptcy and whose property has been seized wrongfully. 
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according to his view of the case, by the receiver in bank- 
ruptcy is not confined to the remedy given him by the 
Provincial Insolvency Act. He can, if he pleases, apply 
to the insolvency court inasmuch as section 22 applies in 
express terms to his grievance. But he can if he pleases 
ignore the insolvency court and sue in a civil court for 
return of his property in an ordinary action against a 
trespasser” . . . “The question which ^is an im- 

portant one is by no means free from difficulty. ’ ’ It may 
be doubted if it was at all necessary, and if the legislature 
could ever have intended, to invest two courts of co-ordin- 
ate jurisdiction with the same powers over the same 
matter. The decision in this case proceeded upon the 
application of the doctrine of res judicata. 

In Irshad Husain v. Gopi Nath (1) Eichards, G.J., 
and Banbrji, J., followed this ruling, but with consider- 
able reluctance. Since finality is claimed for the decision 
of the insolvency court on the question of title affecting 
a third party, this decision is not without its relevancy 
to the question now under consideration. They ob- 
served : ‘ Tf we had to consider the matter in the absence 
of any authority, we doubt very much whether the order 
of the insolvency court and the court of appeal from that 
order can operate as res judicata” . Unless the object of 
the legislature was to invest the insolvency court with 
summary powers analogous to those conferred upon the 
ordinary civil courts under order XXI, rule 58, of the 
Code of Civil Procedure, no purpose could have been 
served in clothing the insolvency court with powers so 
narrow and limited. 


In Gawra y. Nawah Abdul Majid (2), Piggott and 
Walsh, JJ. , held that where a transaction is seven years 
old, it cannot be questioned by a receiver or creditor 
under section 36 of the Insolvency Act and the proper . 

a) (1919) I- L. E.. 41 All. , 878: ' (1) (1920) 64 Indian Cases, 523. 
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remedy is to institute a suit under section 53 of the 
Transfer of Property Act. They observed that this” Anwab 
case was the converse case to that of Pita Ram , already re- 
ferred to. ' 

Khak« 

In Nilmoni v. Durga Gharan (1), a Bench of the 
Calcutta High Court, in a comprehensive decision which ^ 
examined all the authorities, refused to follow the decision * 
of this Court in Bansidhar v. Kharagjit (2). It noticed 
that no power was to be found in the Provincial Insolvency 
Act corresponding to section 102 of the English. Act of 
1883. 

In this state of authorities, it was necessary to suffi- 
ciently define the powers of the insolvency court, and 
when the Act was amended in 1920, section 4 was added 
in consequence. 

It is contended on behalf of the respondents that 
section 4 confers upon the court of insolvency full powers 
to'decide all questions whether of title or priority or of 
any nature whatsoever and whether involving matters 
of law or fact, and it is contended that the decisions of 
the insolvency court are clothed with finality under the 
express provision of section 4, sub-section 2. A court of 
insolvency has ordinarily a jurisdiction to decide all 
matters affecting a claim between the insolvent and the 
creditors. But some exceptions have been grafted upon 
this general rule which are to be found in sections like 51, 

53 and 54, which have been referred to already. The 
powers of the insolvency court are controlled and restricted 
by these sections, and the opening words of section 4, 
clause (1), “subject to the provisions of this Act” have 
been deliberately introduced by the legislature to indicate 
and define the extent of the jiirisdiction which was intend- 
ed to be conferred upon the court of insolvency. If the 
insolvency court is competent to determine the legality 

fl) (1918) -22 C. W. N., 704. (2) 0914) 1. L. E., 87 AIJ., 65. V 
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THE INDIAN LAW REPORTS. 


[vOL. LI. 


and propriety of transfers wliich had taken place more 
akwae than two years before the order of adjudication, there • 

‘ could have been no object in prescribing a shorter term 
in section 53 of the Act. Section 4 is an enabling sec- 
tion in the sense, that it defines the competence of the . 
court and the extent of its jurisdiction. The powers of 
the ordinary civil courts to entertain suits relating to 
the title of third parties cannot be defeated or extin- 
guished except by statutory enactment. Section 4 does 
not purport to do this, tinder sub-section (2) finality 
attached to only such decisions of the insolvency court 
as are intro vires. I Avould, therefore, respectfully differ 
from the judgement of Sitlaiman, J., in Maharana Kiin- 
war V. eI V. David (1) . I share the view of Lindsay, J. , 

■at page 26 — “I am not prepared to take the view that 
a decision under sub-section (2) of section 4 would be 
binding upon a stranger like the plaintiff in the present 
case, who, in my opinion, is not making any claim against 
the debtor or the debtor’s estate;” and at page 28 — ‘Tn 
the present case I am satisfied (1) that the plaintiff was 
under no obligation to seek any relief in the insolvency 
court ; (2) that she had the ordinary remedy under the civil 
law against the official receiver; and (3) that for the pur- 
pose of maintaining the suit she was under no obligation 
to seek any sanction from the insolvency court.” It is 
to be observed that no question arose in this case as to 
the legality of transfer more than two years before adjudi- 
cation and the observations of the learned Judges were 
mere obiter. . But the question directly arose in Hari 
Chand Rai v. Moti Ram (2). Sulaiman, J . , adhered to 
his view expressed in I. L. E., 46 All., 16. I am not 
quite sure that the enactment of section 4 gives effect 
to the view which prevailed in this Court when Act III 

of 1907 was in force. Section 4 defines and restricts the 
(1) (1923) I. L. R., 46 All., 16. (2) (1926) L L. R-, 48 All., 414. 
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jurisdiction of the court of insolvency. The transferee , 
does not represent the debtor and the debtor’s estate and 
I' cannot be said to be a claimant against the debtor in the 
j insolvency proceedings. “Subject to the provisions of 
this Act’ ’ ought to be construed in their natural and gram- 
matical sense and ought not to be narrowed down to a 
mere right of appeal. I respectfully differ from this deci- 
sion and from the later decision in I.L.E., 49 All., -71 
and agree with the decision of Mukerji, J., in I. L. E., 
i.' ^ 48 All., 414. 

I In Shihri Prasad v. Aziz AU (1), the construction 

of section 4 of Act V of 1920 was not in issue and the 
Court did not consider the meaning or effect of the words 
“subject to the provisions of this Act’’ in sub-section (1) 
nor of the words “for all purposes as between, on the 
one hand, the debtor and the debtor’s estate and, on 
the other hand, all claimants against him or it and persons 
■claiming through or under them or any of them. ’ ’ These 
important words of limitation have evidently been lost 
sightofhy the learned Judges who decided that case. The 
above remarks apply to the decision of Oldfield and 
Aiwar, JJ., in the Official Receiver v. Sanharalinga (2). 
Their Lordships were considering the powers of the insol- 
I vency court under sections 16 and 18 of Act III of 1907 
I and were of opinion that the Court had jurisdiction to 
adjudicate upon the title of a third party independent of 
section 4 of Act V of 1920, — “I am of opinion that sec- 
tion 4 declares^what has been the law all through. ’ ’ The 
limitation upon the powers of the insolvency court within 
the Act have not been considered or discussed. 

In Dronadida Sriramulu v. Pondkavira (3), all that was 
decided was, that the general power of the court of insol- 
vency, was exercisable to inquire into the validity of a se- 
cured debt independently of sections 30 and 37. Those sec- 

(21 flSSl-) I. L. E., 44 All., 71. i21 (19201 I. L.. E., 44 Mad., 524. 

m (1923) 45 M. L. J., 105. 
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1929 tions were only rules of evidence applicable to particular 
” ANwir" kinds of transfer by the insolvent. Venkatasubba Bao, 
J., observed: “The arguments covered a wide ground, 
|.]gg question that was raised was whether the insolven- 
cy court has jurisdiction under the Provincial Insolvency 
Act, III of 1907, to adjudicate upon claims of third parties 
as against the insolvent or his estate represented by the 
receiver. I must state at once that, in my opinion, this 
question does not arise at all in the present case, and that 
the matter before us can be decided on a ground very 
different from the one stated.” This decision, therefore, 
cannot be of very great value in the present case. The 
learned Judge further observes : “The court has to pre- 
pare a schedule of creditors which may be amended from 
time to time and this function cannot be properly or ade- 
quately performed unless the court has equal power to deal 
with secured as well as unsecured debts. To a proceeding- 
appropriate to this inquiry the parties are not a person 
subject to the insolvency court and a stranger’ ’ . The last 
observation is in accord with my view of the matter. 
In Ghittammal v. Ponnuswami (1), the judgement does 
not proceed upon a construction of the language of sub- 
sections (1) and (2) of section 4 of Act V of 1920, which 
have already been referred to. The decision, however, 
recognizes the fact that restrictions have been imposed 
upon the power of the court of insolvency, such as under 
section 56 (3). Devadoss, J., observed at page 764 : 

‘ ‘But where the person in possession claims adversely to 
the insolvent, or where he is able to show that the insol- 
vent is not entitled to present possession, the court has 
no power to proceed under section 56 etc”. Further, 
at page 767 : “In a recent case. Official Receiver of 
South Arcot v. Perumal Pillai (2), it was decided by 
Spencer, J. , and myself that the power given by section 4 

<1) (1925) I. L. E., 49 Mad., 762. (2) (1923) 79 Indian Gases, 322. 
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of the Provincial Insolvency Act is subject to the provi- 
sions of the Act, one of which is the proviso to section aswae 

56 (3), which is in the way of the court removing any 
person from the possession of property whom the insol-- 
vent has no present right to remove”. If section 56 
imposes restrictions upon the power of the court of insol- 
vency, why not section 53? 

. The Insolvency' Acts in this country were modelled 
upon the English Bankruptcy Act, and section 4 of Act 
V of 1920 is practically a reproduction of the correspond- 
ing section of the English Acts of 1914, 1883 and 1871. 

In Ellis V. Silber (1), Lord Sblbornb made the follow- 
ing-observations ; — 

‘‘The effect of the provisions in the se-veral Acts of Parlia- 
naent relating to bankruptcy is that in these cases of arrange- 
ment-deeds which have been registered in bankruptcy, the" 
trustee for the purpose of administration under the deed has all 
the powers and all the rights in the Court of Bankruptcy -which 
assig-nees or trustees under a regular bankraptcy would have, 
and that for all the purposes of administration in bankruptcy 
the Court of Bankruptcy is armed with very large powers, 
both legal and equitable , — as large as may be necessary to do 
complete justice. But there was no case cited and no clause 
quoted from any Act of Parliament to the effect that whenever 
the trustee of a deed or the trustee or assignee in bankmptcy 
has a demand against a third person, which hut for the bank- 
ruptcy would he proper to he prosecuted in a court of law or in 
a court of equity , the jurisdiction of the court of law or of the 
court of equity is as against that third person transferred to the 
Court of Bankruptcy . I apprehend that there is nothing what- 
ever in the Acts relating to bankruptcy which in an ordinary 
case not governed by the special clauses of the Act has any 
such effect.” ‘‘That which is to be done in bankruptcy is the 
administration in bankruptcy. The debtor and the creditors, 
as the parties to the adnninistration in bankniptcy, are subject 
to that jurisdiction. The trustees or assignees, as the persons 
entrusted -with that administration, are subject to that juris- 
/-!-! (1872) 8 Chr App., 83. 
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'diction. The assets which come to their hands and the mode 
of administering them are, subject to that jurisdiction; and 
there may be, and I believe are, some special classes of trtms- 
actions which, under special clauses of the Acts of Parliament, 
may he specially dealt loith as regards third parties. But the 
general proposition, that whenever the assignees or trustees 
in bankruptcy or the trustees under such deeds as these have a 
demand at law or in equity as against a stranger to the bank- 
ruptcy, then that demand is to be prosecuted in the Court of 
Bankruptcy, appears to me tO' be a proposition entirely witheut 
the warrant of anything in the Acts of Parliament, and wholly 
unsupported by any trace or vestige whatsoever of authority”. 

These observations are applicable in their entirety 
to the provisions of the Provincial Insolvency Act and 
specially to sections 53 and 4. 

My answer to the reference is : — 

(1) An insolvency court cannot try a question of 
title relating to a transfer which has taken place more 
tlian two years before the order of adjudication, having 
regard to the provisions of section 53 of the Insolvency 
Act. 

(2) Where the transfer was intended to be operative 
from the beginning and the insolvent had remained in 
possession of the property, the receiver may apply for its 
annulment. But where the transfer was executed by a 
proper instrument and was duly registered and was in- 
tended to put the property beyond the reach of the cre- 
ditors^, and a third party is claiming under the transfer, 
such a transaction cannot be treated as a mere paper 
transaction. In the latter case, section 53 of the Insol- 
vency Act will apply. , 

King, J. ; — ^I have had the advantage of studying 
the foregoing judgements of my learned brothers. I fully 
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agree to the view expressed by Dalal, J., but as it is_J^ 
diametrically opposed to the opinion formed by Sen, J., anwar 
I feel it necessary to state my reasons. 

® . ArUHAMMiD 

The mam question is whether an insolvency court ' Khan. 
can decide the validity of a transfer made by the insolvent 
more than two years before the order of adjudication. 

The answer depends upon the interpretation of sec- 
tion 4(1) read with section 53 of the Provincial Insol- 
vency Act, 1920. . 

Section 4(1) appears to me to give to the insolvency 
court the widest possible powers to decide all questions 
of title arising in a case of insolvency. In the present 
case the question was whether certain property belonged 
to the insolvent, notwithstanding the fact that he purport- 
ed to have sold the property to the objector more than two 
years before the order of adjudication. This was a ques- 
tion of’ title arising in a case of insolvency, and was 
moreover a question which the court might have deemed' 
it expedient or necessary to decide for the purpose of 
doing complete justice, or of making a complete distribu- 
tion of the property. Primd facie, therefore, the insol- 
vency court undoubtedly was empowered under section 
4(1) to decide the question. . 

The question then arises whether the opening words 
of section 4(1), namely “subject to the provisions of this 
Act”, when read with section 53, have the effect of res- 
tricting the jurisdiction of the insolvency c-ourt, so as 
to prohibit it from deciding the validity of a transfer . 
made by the insolvent more than two years before the 
order of adjudication. In my opinion this question must 
be answered in the negative. 

■ Section 53 is one of a group of sections, namely sec- 
tions 51 to 55 (both inclusive), which come under the 
heading ‘ ‘Effect . of insolvency on antecedent trans- 
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actions”. They lay down certain rules of law applicable 
Ay WAB to transactions affecting the property of a person who is 
subsequently adjudged an insolvent. Under section 53, 
^khan““ foi’ instance, a sale of the insolvent’s property, if made 
within two years before the order of adjudication, can be 
set aside as against the receiver, unless the sale was made 
' in good faith and for valuable consideration. This merely 
lays down a rule of law affecting transactions that fall 
within its scope.. It shows that an order of adjudication 
affects certain transactions entered into wdthin a period of 
two years, but no longer. The insolvency court will of 
course apply this rule to any case that falls within its 
scope, but I am unable to interpret this rule as restrict- 
ing the jurisdiction conferred upon the court by section 
4(1) ‘‘to decide all questions, wdiether of title or priority, 
or of any nature whatsoever”. 

In my opinion sections 51 to 55 do not restrict, or 
purport to restrict, the wide jurisdiction conferred by sec- 
tion 4(1). They merely enact rules which define the 
effect of insolvency upon antecedent transactions and 
w^hich must be followed by insolvency courts whenever 
the rules are applicable. 

In the present case section 53 does not apply, since 
the sale w^as transacted more than twm years before the 
order of adjudication. Hence the insolvency court cer-' 
tainly cannot annul the sale under section -53, but I see 
no reason wdiy the insolvency court should not annul it 
under the general law (e.g., under section 53 of the 
• Transfer of Property Act) if it is liable to annulment by a 
civil court. 

The intention of the legislature in enacting section 
4(1) seems to have been to confer upon the insolvency 
court full powers of deciding all questions of title that 
arise for decision in cases of insolvency, so that there 
should be no necessity for having recourse to the ordinary 
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civil courts. The object probably was to avoid multipli- 
city of suits and proceedings. Before that section was 
enacted in 1920 there w^as a conflict of judicial opinion 
as to whether the court had power to determine wdiether 
a disputed property belonged to the insolvent or not. Tire 
Calcutta High Court held that the question of title could 
only be determined by a regular suit. I take it that sec- 
tion 4 was enacted so a.s to make it clear that questions 
of title could be determined by the insolvency court and 
that there was no necessity to have the question deter- 
mined by a regular suit. 

But, it is urged, what is the meaning of the words 
■“subject to the provisions of this Act” in section 4 ? 
Are they not intended to restrict the jurisdiction of the 
court to dealing with special cases in which the special 
provisions of the Act are applicable? I am unable to 
read the words in this restrictive sense. They may refer 
to the rules of procedure and appeal laid down in the 
Act itself. They doubtless refer to the special rules laid 
d.own in sections 51 to 56, meaning that the court should 
follow those rules w^henever they are applicable. They 
may also refer to section 81 under which the Local 
Government can bar the application of many provisions 
of the Act, including (for instance) the provisions con- 
tained in sections 51 to 65. They may also refer to such 
limitation of the power of the court as is contained in the 
proviso to section 56(3). I see no difficulty, therefore, 
in giving a ineaning and effect to the words “subject to 
the provisions of this Act” withmit construing them in 
the restrictive sense suggested by my learned brother 
Sen, J. In my opinion they do not bar the jurisdiction 
of the insolvency court to decide a question of title under 
the ordinary law’- when the special provisions of the Act 
do not apply. 


1929 

Anwab 

V. 

Muhammad 

Khan. 


King^ J, 
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1929 I am fortified in this opinion by the previous deci- 

— sions of this Court. As pointed out by my learned brother 
Khan Dalal, J., “Every Judge of this Court, except one, who 
Mtoiamad had to consider the point has decided in favour of juris- 
diction of the insolvency court.” 

I approve the decisions in Shikri Prasad v. Aziz AU 
(1), Maharana Kmiwar Y. E. V. David (2), Kaniz Fatima 
V. Narain Singh (3), and the opinion of Sulaiman, J., 
in Hari Ghand Rai v. Moti Ram (4). I must record my 
respectful dissent from the opinion expressed by Mukbeji, 
J., in the last-mentioned case, that “if the transaction is 
beyond two years, the receiver must seek his remedy by 
an ordinary civil suit instituted under section 53 of the 
Transfer of Property Act.” 

I agree with Dalal, J., that the first question sub- 
mitted to this Pull Bench should be answered in the 
affirmative, and that the second question does not arise. 

By the Court.— In the opinion of the majority of the 
Judges of this Pull Bench the first question submitted to 
them should be answered in the affirmative, and, in conse- 
quence. the second question does not arise. 

fl) (1921) I. L. E., 44 All., 71. (2) (1923) I. L. R., 46 All., 16. 
(3) (1926) I. L. R., 49 All., 71. (4) (1926) I. L. R , 48 All., 414. 

i 1 -V : 

i . 
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Before Mr. Justice Ashtoortli and Mr. Justice King. 

MAD AN LAL and others (Pl.4.intipps) v. GA.JENDKAPAL 
SINGH (Defendant).* 


19941 

January, dk 


Civil Procedure Cod.e, order XLI, rule 33 — Whether appellate 
court can pass decree against a person not party to the 
appeal — Hindu law — Alienation hy manager — Right of 
transferee from coparceners to question the alienation. 

Order XLI, rule 33, of the Code of Civil Procedure does 
not authorize the passing of a decree against a person who is 
not a party to the appeal, though it allows a decree in 
favour of a plaintiff who has not appealed. 

A transferee of any property or interest in property from 
a coparcenary body acquires along with that property or 
interest the right of the coparcenary body to call in question 
a previous alienation made by the manager of the family, 
otherwise than for legal necessity, for the purpose of protect- 
ing or defining the property or interest acquired, Hence, where % 
a manager executed a mortgage without- legal necessity, and 
subsequently the coparceners executed a second mortgage 
in which no mention was made of the first, and the second 
mortgagees obtained a decree for sale on their mortgage and at 
execution sale purchased the property subject to the first 
mortgage, it was held that the second mortgagees were en- 
titled to impugn the validity of the first mortgage, it being 
necessary to do so in order to define their interest ; they could 
also claim to avoid as being by their purchase the successors in 
interest to the coparceners of the right to avoid. 

Rukia V. Mewa Lai (1), doubted. Nahnii Prasad v. 
Nazim Plumin (2), Muhammad MuzamiUuUah Khan v. 
Mithu Lai (3), Jagesar Pande v. Deo. Dat Pande (4), Sarju 
Prasad Rao Y. Mangal Singh (5) , Raj Ballaw v. Dalip 
Narain Singh (6), Subba Gounden v. Krishnamachari (7), 


^ Second Appeal No. 195 of 1926, from a decree of R. L. Torke, 
District Judge of Bulandshahr, dated the 16th of December, 1926, reversing 
a decree of Kashi Nath, Subordinate Judge of Bulandshahr, dated the 
19th of September, 1924. 

(1) (1928) I. L. R.. 61 AIL, 63. (2) (1927) I. L. R., 50 AH.. 517. 

(8) (1911) I L. B., 38 All., 783. (4) (1923) I. L. R., 45 All., 664. 

(5) (1925) I. L. E., 47 AIL, 490. (6) (1926) A. I. R., (AIL), 718. 

(71 (1921)1. L. R., 46 Mad., 449. 
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Nasir-uddin v. Ahmad Husain (1), referred to. Durga Pra- 
Madan Lal sad V. Bhajan (2), distinguished. 

GaLn- ju<ige- 

^roGH^ ment of the Court. 

Maulvi Iqbal Ahmad (with him Munshi Jang Baha- 
dur Lal and Munshi Shiva Prasad Sinha), for the appel- 
lants. 

Munshi Shamhhu Nath Seth (with him Babu Peary 
Lal Banerji and Pandit Uma Shankar Ba-jpai), for the 
respondent. 

Ashworth and King, JJ. : — This appeal is by the 
plaintiffs. It arises out of a suit for sale of property 
mortgaged under a mortgage-deed dated the 3rd of May, 
1912, executed by one Baneshi Lal, defendant No. 1, 
in favour of Paras Earn father of the plaintiffs appellants 
for Es. 900. There are three sets of defendants, namely 
Ganeshi Lal defendant No. 1, first party; his sons, 
defendants'' Nos. 2 to 5, second party; and defendants 
Nos. 6 to 13, subsequent transferees of the mortgaged 
property, third party. The respondent Gajendrapal 
Singh is one of the subsequent transferees. He was the 
only defendant to contest the suit. He did so on the 
ground that the mortgage by Ganeshi Lal in favour of 
the plaintiffs was invalid for want of consideration and 
also of legal necessity. The trial court rejected this de- 
fence and decreed the suit in favour of the plaintiffs 
appellants. Gajendrapal Singh respondent appealed. 
The District Judge of Bulandshahr, came t© a finding 
that the actual consideration paid for the mortgage was 
Es. 550 but that even for this sum there was no legal 
’ necessity. Accordingly he allowed the appeal and set 
aside the decree of the trial court. He set aside that 
decree not only as against Gajendrapal Singh the appel- 
lant but as against all the defendants, that is to say as 
against the rest of the defendants who had not contested 
the suit. 


(1) (1926) 25 A. L. J., 20. 



(2) (1919) 1. L. R., 42 All., 50. 
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The plaintiffs, i.e. the first mortgagees, have filed this 

second appeal to the High Court, asking for the restora- madan lm. 
tion of the trial court’s decree as against all the defend- 
ants. But they have impleaded only Gajendrapal Singh Skoh. 
out of the defendants. This respondent has raised, as 
a preliminary objection to the appeal, the contention that 
this is not permissible. The decree of the lower appel- . 
late court is a decree against all the transferees. Indeed 
a decree in favour of the plaintiffs must inevitably be a 
decree against all or none of the co-transferees. 

In reply to this objection counsel for the appellants 
invokes order XLI, rule 33, which enacts that an appel- 
late court shall have power to pass any decree whicii 
ought to have been passed, and that this power may le 
exercised “in favour of all or any of the respondents or 
parties, although such respondents or parties_ may not 
have filed any appeal or objection.” Now it is obvious 
that this provision will not assist the appellants unless 
it is construed to mean that the appellate court can pa^s 
a decree against a person who has not been made a re- 
spondent. On behalf of the respondent it is contended 
that the word ‘ ‘parties” in the rule must be construed to 
mean “parties to the appeal” and that no decree can e 
passed either for or against a person who^ ^ 

party to the suit is not a party to the appeal. 
no doubt, the authority of RiiMa v. Mewa Lai (ih re- 
cently decided by a two-Judge Bench of this Court, tor 
holding that the word “parties” in order XBI, tn o , 

“was not intended to connote persons other . 

who had been arrayed as appellants or lesponden ■ ^ _ 

appeal.” If it were necessary to hold thus, for ti - 
posal of the present objection, we should have 
tatiori in following this decision, or holding tia ,,, 
rightly decided. The rule, in our opinion, clearly a _ _ 

a decree in favour of a plaintiff who has not app 
(1) (1928) I. L. E., 51 AIL, 68. 
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1929 Otherwise we should have found in the rule in the place 
Abadan Lal of the words “all or any of the respondents or parties’’ 
Oa^en- the words “all or any of the appellants or respondents”. 
Order XLI, rule 4, permits a decree in favour of a plaint- 
iff who has not appealed against a respondent where an- 
other plaintiff has appealed on a ground common to both 
plaintiffs, and there can be no reason for not allowing a 
decree in favour of a plaintiff who has not appealed when 
the decree is one not asked for b.ut one that ought to have 
been passed. But the question that arises is whether a 
decree can be passed against a person who is no party to 
the appeal. Eule 33 states that the appellate court shall 
have 'power to pass any decree which ought to have been 
passed, and this is wide enough to allow a decree against 
a party to the suit who is not a party to the appeal. But 
the rule, by using the expression “in favour of all or any 
.of the respondents or parties”, seems to imply that the 
rule shall not be used to the prejudice of a person who is 
not a party to the appeal. This is consonant with 
equity. A person who has been heard in the appeal can- 
not object to a decree in favour of a person, merely 
because that person is not a party to the appeal, whereas 
it would appear inequitable to pass a decree against a party 
who has no chance of being heard in the appeal. It has 
been argued for the appellants that the lower appellate 
court’s decree was only in favour of G-ajendrapal Singh, 

. and consequently the present appellants could only appeal 
against him. This is to repeat a fallacy pointed out in 
a recent decision of a two-Judge Bench of this Court 
on which one of us sat, namely Nannu Prasad v. Nazim 
' • Husain (1). It was there pointed out that there can be 
only one decree in a suit existing at any one time, and 
that a trial court’s decree after an appeal w^as replaced by 
the decree of the appellate court, whether the appellate 
courts judgement resulted in a totally different decree 


a) a92.7)L L. E:.. 50 All., 617. 




trial court’s decree. In the present case the effect of the lal 
lower appellate court’s judgement was to bring into ex- G-ajen- 
istence a decree in favour of all the transferees and not sTsgh? 
only in favour of Gajendrapal Singh. It was, therefore, 
necessary for the appellants to make all the transferees 
respondents in order to get set aside the decree of the 
lower appellate court. Not having done so, they cannot 
be allowed to ask us to pass a decree against not only 
G-ajendrapal Singh biit also against the other transferees. 

This objection then appears to us to be fatal to this 
appeal as brought. But counsel for the appellants has 
asked us to allow him to add the names of the other trans- 
ferees defendants as respondents if we hold that it is 
necessary to do so. The question of the propriety of our 
doing so will not arise if we hold that the appeal should 
be dismissed on its merits, and consequently we proceed 
to consider the grounds taken in the memorandum of 
the appeal. Tour grounds are set out. The fourth, 
maintaining that the sons of Ganeshi Lai were under a 
pious obligation to pay the debt in dispute, has not been 
pressed and clearly had no chance of success on the find- 
ings of fact of the lower appellate court. The first 
plea, namely that the District Judge was not entitled to 
reverse the trial court’s decree as against those defend- 
ants who did not appeal to him, is clearly unsustainable in 
view of the provision of order XLI, rule 4, of the Civil 
Procedure Code which .authorizes an appellate court, 
in a case like this, to reverse, in favour of all the defend- 
ants to a suit, a decree of the trial court against them. 

The two remaining pleas respectively are (1) that it was 
not open to the transferees . to impugn the mortgage in 
suit, on the ground of its being executed by a manager * 

of the family otherwise than for legal necessity, the con- 
tention being that the right of avoidance is restricted to 
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tlie coparceners and cannot be passed on to their traiis- 
Madan Lal ferees, and (2) that in view of the fact that in a previous 
Gajen- suit, when the respondent Gajendrapal Singh and his 
cotransferees were suing on a second mortgage, they had 
entered into a compromise with the appellants as first 
mortgagees that the property should be sold in pursu- 
ance of the second mortgage but subject to the first mort- 
gage, it was not open to Gajendrapal Singh, etc. to im- 
pugn the validity of the first mortgage. Although 
these pleas are taken in the memorandum of appeal in 
the inverse order, we find it convenient to discuss them 
in this order, since for the decision of the latter plea we 
shall require to invoke certain legal conclusions arrived 
at in our disc.ussion of the former. 

The argument is that the right of coparceners (in 
this case the sons) to avoid a transfer made by the manag- 
ing member of the family (in this case the father) on 
the ground that it was made without legal necessity is 
a right restricted to the coparceners, which cannot be 
assigned by them to other persons and which does not 
pass along with the interest of the coparceners when 
that interest passes to strangers either by voluntary sale 
or by a sale by the court in execution of a decree. There 
was a certain amount of argument as to whether a trans- 
fer by a manager otherwise than for legal necessity was 
void or merely voidable, but it was agreed that it was now 
to be taken as settled law that it is only voidable. There 
IS such a weight of authority in favour of this that it 
does not appear to us to be necessary to cite any decision. 
The question, however, is whether such a transfer is 
liable to be avoided merely by the sons or coparceners, 
or whether it may be avoided by transferees of the inter- 
est in the property of the coparceners. A Full Bench 
of this Court in Muhammad Muzamil-uUah Khan y. 
Mithu Lai (1), in 1911, decided with no uncertain voice 

(1) (igiD I. L. E., 83 All , 783. 
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in favour of the transfer being voidable by transferees of 
the coparcener’s interest. In that case the head of a 
joint Hindu family had mortgaged property belonging Oajbn- 
to the joint family, but neither for legal necessity nor to S!' 
pay an antecedent debt. Subsequently the mortgagor 
sold the property to a third person who remained in pos- 
session for more than 12 years. Eichards C.J., held ■ 
that the transferee of the property by. the subsequent 
transfer having acquired title against the coparcenary ^ 
body by 12 years’ adverse possession must be deemed a 
transferee of the coparcenary body, and held that such 
transferee could avoid the mortgage. Banerji, J. , held 
that the fact of the coparceners having allowed the trans- 
feree under the subsequent transfer to remain in pos- 
session raised a presumption that the sale to him was 
for family necessity and with the assent of the other mem- 
bers. Chamier, J. , held that although their Lordships 
of the Privy Council, in the case of Balgohind v. Narain 
Lai (1), had by their language suggested that the mort- 
gage was voidable and « not absolutely void, yet until 
there was a definite pronouncement on the point by the 
Privy Council he was bound by the Pull Bench decision 
of this Court in Ghandradeo Singh, v. Mata Prasad (2), 
to hold that the transfer was absolutely void and not 
merely voidable. Consequently he held that the ques- 
tion did not arise whether, if it was voidable, it < was 
voidable only by the coparceners themselves and not by 
their transferees. He added, however, as an oUter 
dictum that assuming that a transferee of the coparcen- 
ary body could question an assignment by the manager, 
a transferee in possession could only do so “if a trial 
of its validity was necessary for his protection against the 
claim of another person”. The context clearly showed 
that by the words “for his protection” he meant “for the 
protection of his particular possessory interest.” The 

(1) (1893) I. L. E., 15 All., 339. i'2) (1909) I. L. E.. 31 AIL, 176. 

43 AX) 
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1929 condition laid down in this obiter dictum appears to us 
Madau sound but not to go far enough. We think that the 
Gajbn- transferee can use the power of avoidance not merely 
for the protection of the particular right or interest trans- 
ferred to him but also for the definition of that interest, 
when there can exist a doubt as to the quantum or nature 
of the interest acquired by him. 

It is clear then that the majority of the Full Bench 
'in that case held that transfer by a manager otherwise 
than for legal necessity could be avoided by the trans- 
ferees of the coparceners, and it was held by one Judge, 
namely Eichards, C.J., that it was voidable even by 
persons who had acquired the title of the coparceners 
merely by adverse possession. The case of Jagesar 
Pande v. Deo Dat Pande (1) has been cited, but does not 
appear to us relevant. In that case it was held that 
where a certain person had, as manager of the family con- 
sisting of himself and his son, made a deed of gift in 
favour of his widow, the reversioners could not call in 
question the deed of gift, as the only persons who could 
do so would be the coparceners, and the reversioners had 
not yet acquired the coparcenary interest. The deci- 
sion has probably been cited because it contains the pass- 
age “there is ample authority for the view that an aliena- 
tion by the manager of a joint Hindu family is not abso- 
lutely void. It is voidable at the instance of the per- 
sons whose interests are affected by it, namely the co- 
parceners in the property.” But the context left it 
open whether by the expression ‘ ‘the coparceners in the 
property” the Judges included or excluded the trans- 
ferees of the coparceners. It was immaterial to decide 
this question for the purposes of that case. The next 
ease cited is Sarju Prasad Rao v. Mangal Singh (2). It 
was there held that a next reversioner could challenge a 


(1) (1923) I. L. E., 45 All., 664. (2) (1925) I. L. E., 47 All., 490. 
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mortgage executed by a father as manager of a joint ^ 

Hindu family consisting of himself and his son and could imauam mi! 
challenge a decree obtained through fraud or collusion gajen- 
Egainst the mortgagor’s widow. The use of the term in smaa 
the judgement “next reversioner” seems to suggest that 
the widow was alive. If so, this decision was in direct 
conflict with Jagesar Pande v. Deo Dat Pande just 
noticed. This decision is at any rate authority for hold- 
ing that the reversioners who come unto property on the 
death of a widow are entitled to challenge a transfer made 
by the manager of the family whose rights they inherit. 

Eeliance is placed on the Tull Bench decision of Muham- 
mad Muzamil-Ullah Khan v. Mithu Lai (1) referred to 
above. 

The last-mentioned Bench decision was again follow- 
ed more recently by a two- Judge Bench of this Court 
■on which one of us sat, namely Baj Ballaio v. Dalip 
'Namin Singh (2), where it was held that a transferee 
of the whole interest in joint family property, by an 
execution sale under a money decree, is entitled to con- 
test the validity of a transfer made by one of the members 
of the family on the ground of want of legal necessity. 

In Suhha Goundan v. Krishnamachari (3) it w-as held 
that a sale by a father or managing member of a joint 
family for alleged necessity will be good till avoided, as 
it is open to the other coparceners to affirm the transac- 
tion. This decision is only of importance in the present 
■connection, owdng to the fact that it states that the co- 
parceners may affirm the transaction, which we take to 
mean that an affirhiation by the coparceners raises an 
unrebuttable presumption that the alienation was for ne- 
cessity, and we agree wdth the proposition in this sense. 

There remains the only decision by the Privy Coun- 
cil bearing on the point which we can discover. This 
as the case of Nasir-Uddin v. A hmad Husain (4). In that 


m (1911) I. L. E., 83 A'L, 783. 
(8) (1921) I, L. E., 46 Mad., 449. 


(2) (1926) A. 1. E., (All.), 718. 
(4) (1926) 25 A. L. J., 20. 
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1929 case a Hindu father as head of a joint family contracted 
T.ir, to- sell certain property to the plaintiffs but subsequently 
Gajbn- defendants in breach of his earlier 

contract. A suit for specific performance was brought 
by the plaintiffs against the father and the subsequent 
purchasers. The subsequent purchasers pleaded that the 
contract in favour of the plaintiffs was an improvident 
one, that is to say, was a contract to sell for an insuffi- 
cient sum. It was accepted that the coparceners could 
have avoided the contract on this ground. A two-Judge 
Bench of the Allahabad High Court had Held that the 
subsequent purchasers, as being only transferees of the 
coparceners, could not call in question the validity of 
the contract. Their Lordships stated that they “are not 
satisfied that the Judges in the appellate court were right 
upon this; but they did not feel it necessary to pro- 
nounce upon this point’ ’ . They decided the case on the 
ground that the contract was for sale at a sufficient price. 
We cannot but regard the remarks by their Lordships, 
in this case as at least showing that at the time they 
were not disposed to accept the proposition that a. trans- 
feree of coparceners could not avoid a sale by the manager 
otherwise than for legal necessity. As the point was 
not determined, it is no authority for holding the con- 
trary, but it does justify the argument that at any 
rate in that case their Lordships, though asked to accept 
the view that the transferees could not avoid, refused to 
do so. 

There remains a decision of a two-Judge Bench 
of this Court which has been strongly relied upon by the 
appellants in support of their contention that the trans- 
ferees of the coparceners cannot exercise the right of 
avoidance. It is Durga Prasad v. Bhajan (1), decided 
by Pramada Charan Banbrji, J., and Wallace, J.- 
(1) (1919) I. L. E., 42 AIL, 50. 
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An examination, however, of this decision shows that it in 
no way helps the appellants' nnd has no bearing on the ivrADAN lal 
present question. In that case the father of a joint 
Hindu family with two sons mortgaged some of the joint 
family property. Subsequently a later managing mem- 
ber of the family, as it existed at a later date, sold the 
mortgaged property, and the purchasers of it brought a 
suit for redemption of the mortgage. The suit was re- 
sisted by the mortgagee on the ground that the 
later sale of the property was not for legal neces- 
sity, and it was held that this plea was not open to the 
mortgagee. Now it is obvious that what the mortgagee 
acquired at the time of the mortgage was only the rights 
of a mortgagee, and that he could not thereby acquire 
the interest of the coparceners to avoid a subsequent sale. 

The mortgagee was therefore never the successor in 
interest of the coparceners in respect of the right to avoid. 

The decision would appear to be correct and consistent 
with the view expressed by Chamibb, J., in the obiter 
dictum in the case of Muhammad Muzamil-Ullah Khan, 
discussed above. For the mortgagee was attempting to 
use avoidance of the later transfer for the purpose of 
resisting redemption of his mortgage and not merely for 
the protection or definition of his mortgage. At any 
rate this decision is no authority for anything more than 
that it is not everybody whose interest it might be to 
get a transfer effected by a manager declared invalid who 
can challenge that transfer, but only persons who have ac- 
quired property from the coparceners carrying with it 
a right of avoidance. 

It is, therefore, clear that there is a consensus of au- 
thority that a transferee of the interest of the coparceners 
may call in question a transfer made by the manager even 
after the coparceners themselves have ceased to have 
any interest in the nronertv. Apart from this, there is 
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a consideration which appears to us decisive for holding 
that this is so. If the transferees of the coparceners 
could not exercise the powers of the coparceners to avoid 
a transfer, then this fact would operate adversely to the 
coparceners in disposing of their interest in the pro- 
perty. This being so, the improper sale by a manager 
otherwise than for legal necessity would operate to the 
disadvantage of the coparceners unless they previous to 
the alienation of their interest, took steps to avoid the 
transfer by the manager. It does not appear equitable 
that the unlawful action of the manager should put the 
coparceners to this trouble and expense.' We take it as- 
settled law that the coparceners can avoid an improper 
transfer by the manager otherwise than by bringing 
a suit. They can merely refuse to be bound by it. The 
only ground that appears to us to exist for refusing to 
the transferees of the coparceners the right to avoid is 
that in cases where the coparceners sell property pre- 
viously mortgaged by the manager or subject to that 
mortgage it would seem inequitable that the transferees,, 
having paid a smaller price for the property by reason 
of the existence of the mortgage, should be able to deny 
the validity of the mortgage. This result, however, is 
avoided by holding, as suggested above, that a trans- 
feree from a coparcenary body can only invoke a power 
to avoid a previous alienation by a manager when it is 
necessary for the protection or definition of the property 
or right acquired by his transfer. In the case of a 
voluntary transfer by deed the coparceners define the 
-property or right transferred; there is no occasion for 
further definition; and the transferee is bound by the 
definition of the coparceners. 

We would summarize our view of the law as based 


on the above decisions on this subject as follows. A 
transferee of any property or interest in property from 
a coparcenary body acquires along with that property 
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or interest the right of the coparcenary body to call in 
question a previous alienation made by the manager of 
the family, otherwise than for legal necessity, for the 
purpose of protecting or defining the property or interest , 
acquired. Certain results follow from this definition. 
Such transferee carmot call in question a subsequent 
alienation, since at the time of the acquisition to which 
the right attaches there was ex hypothesi no alienation to 
avoid. The power cannot be used by a mortgagee to 
resist a suit for redemption by a subsequent alienee of 
the equity of redemption, since this would be using it 
for a purpose beyond protection of the mortgagee’s 
interest. Nor can it be used by the transferee of a mere 
equity of redemption under a voluntary deed of transfer; 
for in this case the deed would have sufficiently defined 
the interest acquired. A purchaser, however, at a court 
sale in execution of a decree for sale of property subject 
to a mortgage can use the power to impugn the mortgage 
unless the validity of the mortgage* has been decided by 
the court as against the mortgagor, i.e. the coparcenary 
body; because the purchaser purchases at the risk of 
getting something wmrse and also on the chance of 
getting something better than stated as sold in the pro- 
clamation of sale; “caveat emptor, gaudeat emptor.” 


The power of avoidance in the hands of the trans- 
feree cannot be greater than that which would have been 
exercised by the coparcenary body at the moment imme- 
diately preceding the transfer. Hence if the coparcenary 
body at that moment were a father and sons, and the 
manager the father, the transferee would be bound by 
the sons’ obligation to pay a father’s antecedent debt. 
Hence, again, if the coparceners had affirmed the pre- 
vious alienation, the transferee would be bound by the 
unrebuttable presumption that the alienation was for 
legal necessity. 
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1929 Now in this suit the defendant respondent Gajendra- 

T, AT, Pal Singh and his co-transferees (defendants) reiied on 
Gajen- 'two transfers in their favour. One was the second morl:- 
gage executed in their favour by the mortgagors copar- 
ceners; and one was the court sale of the property in 
pursuance of their second mortgage but subject to the 
appellants’ first mortgage. The deed of second mort- 
gage is not before us but we understand that it contained 
no mention of the first mortgage. If it had, the interest 
of Gajendrapal Singh, etc., would have been sufficiently 
defined by that mortgage-deed, and they could not have 
impugned the validity of the first mortgage. Assuming, 
however, as we must in the absence of evidence before us, 
that it did not, the question arises whether as second 
mortgagees they were entitled to impugn the validity of 
the first mortgage. On the conclusions reached above 
they would be. Tor, by not expressing the second mort- 
gage as being subject* to the first, the mortgagors copar- 
ceners must either be held to have called in question the 
first mortgage or at any rate to have made it necessary 
for the second mortgagees to call it in question in order 
to define their interest. Their interest as second mort- 
■ gagees has now merged in their interest as purchasers by 
court sale (in execution of their decree as second mort- 
gagees) of the property subject to the first mortgage. 
This being so, it is unnecessary for them to claim to avoid 
as second mortgagees (possibly they might keep their 
mortgage alive for this purpose), as they can claim to 
avoid as successors in interest to the mortgagors copar- 
ceners of the right to avoid. 

[The judgement then proceeded to consider whether 
Gajendrapal Singh and others were estopped from chal- 
lenging the first mortgage by reason of a certain com- 
promise arrived at in a previous suit, and held they 
were not estouned.] 
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as 


Consequently we hold that Gajendrapal Singh, etc., 

transferees from from the mortgagors coparceners, are madan lal 


entitled to call the mortgage in suit in question, and on oajbn- 
the findings of fact that mortgage must be deemed void. 

The present appeal is also unmaintainable against 
Grajendrapal Singh alone, and we see no reason for allow- 
ing any other of the defendants to be joined as respon- 
dents at this stage. The appeal, therefore, fails and is 
dismissed with costs. 


i 


i 


I, 
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Before Mr. Justiae Sen and Mr. Justice NimmUullah. 

EAM AUTAE and others (Defendants) v. GHULAM 
DASTGIE AND OTHERS ( PLAINTIFF S) 

Co-obligees — Heirs of a usufructuary mortgagee — Muham- 
madan laiD — Payment to and discharge by one of the heirs 

— Powers of a de .facto guardian — A’kar. 

Where, upon the death of a usufructuary mortgagee, his 
estate devolves upon a number of heirs under the Muham- 
madan law, each of such heirs has a distinct and defined inter- 
est in the mortgaged property, and payment to one of the 
heirs without the concurrence of the rest cannot operate as a 
valid discharge of the mortgage debt. 

Under the Muhammadan law a de facto guardian of a 
minor, (e.g. an elder brother who has taken upon himself 
the management of the property inherited by himself and his 
minor brother from their father) , has no authority to deal with 
the minor’s interest in immovable property, which is techni- 
cally described as a'kar, and cannot therefore give a valM dis- 
charge or release of the minor’s interest in the property which 
had been held by the father as usufructuary mortgagee. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Munshi Haribans Sahai, for the appellants. 

Maiilvi S. Majid All, for the respondents. 


■ 1929 
January^ 
11 . 


* Ar^peal No 158 of 1,926 from a decTf^e ci 

Sanyal, Additional Subordinate Judge of Jannpnr, dated tbe 12tb of 
Or*!' 1995. ro''’’e‘’"s’‘ns' a of J".^ C. Mallik, Munsif of Jannptir, 

•dated tbe 2nd of January, 1925. 
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Sen and Niamat-ullah, JJ. : — This is an appeal by 
Eam the defendants in a suit for possession of a 6 anna 1 pie 
T,. share out of 16 annas in certain immoveable property 
m^sTGffi. mortgaged by Darshan Kurmi, ancestor of the defendants 
appellants in favour of Sheikh Mohammad Jan, ancestor 
of the plaintiffs and the pro forma defendants Nos. 10 to 
18. The plaintiffs claimed Es. 351 by way of mesne 
profits. Alternatively, they claimed a decree for recov- 
ery of Es. 689-7-0, being their share in ihe mortgage 
money according to the account set out at the foot of the 
plaint. The mortgage in suit was a usufructuary mort- 
gage made on the 12th of December, 1888, to secure a 
sum of Es. 898. The mortgagee died about the year 
1904 leaving three sons, five daughters and two widows. 
Sheikh Ghulam Mohiuddin, a step-brother of the plaint- 
iffs Nos. 1 to 3, managed the estate for himself and the 
other members of the family bet-ween the years 1904 and 
1921. On the 20th of May, 1919, Sheikh Ghulam 
■ Mohiuddin received the entire mortgage money from the 
defendants Nos. 1 to 9 and I’eleased the property in their 
favour. This w^as at a time when admittedly Ghulam' 
Dastgir, the plaintiff No. 1, w^as a minor. 

The plaintiffs allege that Sheikh Ghulam Mohiuddin 
was not competent to release the mortgaged property 
during the minority of Ghulam Dastgir at a time w^hen 
he was not capable of giving his concurrence, to the 
release and that they are ’ not bound 'by the transaction,, 
dated the 20th of May, 1919. 

The defendants contended inter alia that Sheikh 
Ghulam Mohiuddin was the manager of the family con- 
sisting of the plaintiffs and of the other defendants who- 
have been arrayed as pro forma defendants, that he was 
competent to discharge the mortgage debt and that the 
plaintiffs were bound by the release granted by him. . This 
contention was sustained by the court of first instance 
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which dismissed the plaintiffs’ suit. The lower appel- 
late court concurred wuth the finding of the trial court' 
that Sheikh Ghulam Mohiuddin w^as the manager, kaf- 
pardaz and guardian of the minor plaintiff between the 
years 1904 and 1921, but it held that under the Muham- 
madan law it was beyond the competence of Sheikh 
Ghulam Mohiuddin to release the mortgaged property 
during the minority of one of the plaintiffs. It is con- 
tended before us that the court below has erred in arriv- 
ing at this conclusion. We have considered the question 
in all its aspects and have not the slightest doubt in hold- 
ing that the decision of the court below is right. Where, 
upon the death of a usufructuary mortgagee, his estate 
devolves upon a number of heirs under the Muhammadan 
law, each of such heirs has a distinct and defined interest 
in the mortgaged property; and payment to one of the 
heirs without the concurrence of the rest cannot operate 
as a valid discharge of the mortgage debt. The several 
heirs of Muhammad Jan upon Lvhom the inheritance de- 
volved must be considered as a single unit. Tindal, 
C. J., observed as followrs in Decharms v. Harwood (1) : 
“The authorities all agree that whatever be the number 
of parceners, they all constitute one heir. They are con- 
nected together by unity of interest and unity of title.’' 
Where the mortgagee rights have devolved upon a num- 
ber of persons by inheritance under the Muhammadan 
law, the various co-heirs are- interested in the property 
according to their Quaranic shares and constitute ten- 
ants-in-common. In Manzur Ali v. Mahmud-un-nissa 
(2), it was held by Stanley, C. J., and Baner,ti, J., that 
where the obligees are tenants-in-common, the discharge 
by one of the obligees cannot be set up as a defence against 
the other obligee or obligees suing for his or their shares 
of the debt. A similar view was taken by a Bench of 

(1) (1874) *10 Bing’s Eeports, 526, (2) (1902) T. L. B., 25 All., 155. 

at 529. 
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the Bombay High Court in Sitamm Apaji v. Shridhar 
aotL (1) and it was held that where property was mort- 

®. gaged to one person, who subsequently died leaving a 
ufsTora. number of heirs jointly entitled to the estate, payment 
made by the mortgagor of the entire amount due upon the 
mortgage to only one of the heirs without the concurrence 
of the others did not amount to a valid discharge to the 
mortgagor. The same view was taken by this Court in 
Ram Chandra v. Gosioami Rajjan Lai (2). 

It ought to be remembered that Ghulam Mobiuddin 
was not the legal guardian of the plaintiffs Hos. 1 to 3 
under the Muhammadan law. Where a brother, who 
has no derivative authority from the legal guardian, i.e., 
^from either the father or the paternal grandfather of the 
‘minor, assumes the management and control of the • 
minor’s property, he cannot impose any obligations upon 
the minor excepting such as afford protection to the 
minor’s estate. Ghulam Mohiuddin was only a do facto * 
guardian, and in arrogating to himself the management 
of the minor’s property he was no more than a fazuli. 
The powers of a guardian under the Muhammadan law 
to deal with the property of the minor are extremely 
limited, and his authority to treat the immoveable pro- 
perty of the minor, which is technically described as 
a’har, is more restricted still. It is not necessary for us 
to decide whether a person in the position of Ghulam 
Mohiuddin was or was not competent to discharge a 
simple debt in which he was jointly interested with the 
minor. But where the debt is secured by usufructuary 
mortgage of immoveable property which was in posses- 
sion of the minor and himself, it was clearly beyond the 
range of his authority to release this property at a time 
when the minor was not competent to signify his assent 
to the transaction. The nature of the powers possessed 
by the de facto guardian to deal with the minor’s proper- 
ty has been discussed by the Judicial Committee in 

(1) (1908) I. L. R., 27 Bom., 292. (2) (1909) I. L. R., 82 All., 164. 
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Imamhancli v. Mutsaddi (1). At page 894 their Lord- 
ships observed : ‘ ‘Whilst an executor-guardian (wasi) " 
may ‘sell or purchase moveables on account of the orphan 
under his charge either for an equivalent or at such a 
rate as to occasion an inconsiderable loss’, dealings with 
his immoveable property are subjected to strict conditions. 

. . . In fact, the Mussulman law appears to draw a 

sharp distinction between moveable and immoveable pro- 
perty (a’kar) in respect of the powers of guardians, as 
will be seen from the following passage in Baillie’s Di- 
gest, page 689 : — ‘With regard to the executor of a 
mother or brother, — when a mother has died leaving 
property and a minor son, and having appointed an exe- 
cutor, or a brother has died leaving property and a minor 
brother, and having appointed an executor, the executor 
may lawfully sell anything but a’kar belonging to the 
estate of the deceased, but can neither sell the a’kar, nor 
lawfully buy anything for the minor but food and cloth- 
ing, which are necessary for his preservation,’ ” We are 
of opinion that Ghulam Mohiuddin was not competent 
to release the minor’s interest in the mortgaged property 
which constituted a’kar under the Muhammadan lawL 

An exception has been taken to the fact that the 
question of the plaintiffs’ share in the estate of Moham- 
mad Jan has not been determined by either of the courts 
below. This .objection is well founded; but we have 
worked out the shares of the plaintiffs, who can under no- 
circumstances be entitled to less than a 6 anna 1 pie- 
share in the estate of Mohammad Jan as claimed by 
them. ' If the defendants Nos. 1 to 9 have any grievance 
they can proceed against Ghulam Mohiuddin. They 
made the payment to an unauthorised person and they 
cannot ask this Court to pass a decree not as against 
them but as against Ghulam Mohiuddin. 

We dismiss this appeal with costs. 

(1) (1918) I. L. R., 45 Cal.. 878. 
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Before Mr. Justice Sulainian and Mr. Justice Kendall 
1929 LALTA PEASAD (Plaintiff) v. CHUNNI SINGH and 

January, ANOTHER (DEPENDANTS).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), s.ection 
12— Pre-emption — Holders of specific plots of muafi 
lands — Wajib-ul-arz recording custom of pre-emption but 
negativing right of holders of muafi lands. 

When a right of pre-emption is recorded in a wajib-ul- 
arz of the mahal, the question as to what persons are entitled 
to exercise the right is to be determined by reference to sec- 
tion 12 of the Act and not to the recitals in the wajib-ul-arz. 
Where a wajib-ul-arz, framed before the Agra Pre-emption 
Act, recorded a custom of pre-emption but there was a recital 
in it to the effect that holders of resumed mtiafi lands were 
not co-sharers and not entitled to pre-empt, it was held that 
such persons were entitled, under section 12 of the Act, iq 
pre-empt a sale of resumed muafi land in which they were 
•coparceners. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Babu Piary Lai Banerji and Munshi Sarkar Baha- 
dur Johari, for the appellant. 

Munshi Narain Prasad Asthana (for whom Munshi 
Shiva Prasad Sinha), for the respondents. 

SuLAiMAN and Kendall, JJ. In this case part 
of the resumed muaji land comprised in one khawat and 
assessed to Government revenue has been sold. The 
plaintiff is a co-sharer in this very khewat. An earlier 
wajih-ul-arz prepared for the village records a custom of 
pre-emption, but there is also a recital in it to the effect 
that the co-sharers of the village have no concern with 
^e resumed The defendants are strangers. 

The court of first instance decreed the claim for pre- 
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emption, but on appeal the District Judge has dismissed 
it, holding that having regard to the recital in the wajih- 
ul-arz there is no right of pre-emption in muaji lands. 
'We are unable to concur in this view. When a right of 
pre-emption is recorded in a wajih-ul-arz of .the mahal, 
a right must be deemed to exist in view of the provisions 
of section 5 of the Act. The question as to what persons 
are entitled to exercise this right is to be determined by 
reference to section 12 of the Act and not to the recitals 
in the wajih-ul-arz. Under the last-mentioned section 
when a petty proprietary interest is sold, coparceners 
in that interest have the first right of pre-emption. The 
holders of these resumed muajis are holders, of specific 
plots in the mahal and are obviously not entitled to take 
part in the administration’ of its affairs and do not ovm 
any land in the mahal jointly with the co-sharers. They 
are accordingly petty proprietors within the meaning of 
section 4, sub-clause (7). The plaintiff therefore has 
the first right of pre-emption. We accordingly 
allow this appeal and setting aside the decree of the lower 
appellate court restore that of the first court with costs 
in all courts. 

Before Mr, Justic:e Banerji and Mr. Justice King. 

AKRAM-UN-lSriSSA and othebs (Defendants) 

MUSTAFA-UN-NISSA BIBI (Plaintiff).^ 

Act No. IV of 1882 (Transfer of Property Act), section 53 — . 

Fraudulent transfer — Principle applicahle to transfer 

tinder a fraudulent and collusive decree on aioard. 

The principles embodied in section 53 of the Transfer 
of Property Act are in accordance with the general principles 
of justice, equity and good consGience and as such should be 
taken as a guide by the courts ewen in cases where the pro- 
.visions of section 53 do not in terms apply, e.g. because the 


* First Appeal No. 78 of 1926, from a decree of G-irisE Prasad Matlrar, 
Additional Snboidinate Judge of Budaun, dated the iSthi of November, 1925. 
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transfer is by virtue of a decree on an award. Where, osten- 
Akeam- sibly, a dispute between a Muhammadan husband and wife 
regarding dower was referred to arbitration, and the husband 
®. transferred his property .to the wife in accordance with tiie 
^otssa” passed on the award, but the circumstances showed 

Bibi. that there was no real dispute regarding the dower, and the 
appointment of an arbitrator was a mere trick for ihe pur- 
pose of obtaining a colourable award and a decree upon which 
^ ■ to base the collusive and nominal transfer, with ihe object 

of saving the property from the impending claim of certain cre- 
ditors, it was. held that the principle of section 53 was appli- 
cable and the transfer was voidable by the creditors. Champo v. 
Shankar Das (1), Ibrahim v. Jivan Das (2) ani Bhagtcant 
Appaji V. Kedari Kasinath (3), referred to. 

The facts of the case are fully stated in the judge- 
ment of the Court. 

Maulvi Iqhal Ahmad and Mr. Akhtar Husain 
Khan, for the appellants. 

Hafiz Mushtaq Ahmad, for the respondent. 

Banbrji and King, JJ. : — This appeal arises out of 
a suit for a declaration that certain zamindari property 
and a house belonged to the plaintiff, Musammat 
MusJ:afa-un-nissa, and are not liable to attachment and 
sale in execution of a decree obtained by the contesting 
defendants against Shaukat Ali, the plaintiff’s husband. 

Shaukafc Ali had two wives, namely, Qutub-un- 
nissa, the first wife, and Mustafa-un-nissa, the plaintiff, 
the second wife, Shaukat Ali had practically no pro- 
perty of his own and was maintained by his father, 
Qudrat Ali. On the 15th of April', 1924, Qudrat Ali 
died and the bulk of his property passed to Shaukat Ali 
by inheritance. The first wife, Qutub-un-nissa, had 
died some time before Shaukat Ali inherited the property, 
and soon after Qudrat Ali’s death the heirs of Musam- 
mat Qutub-un-nissa denaanded her dower debt from 

(1) (19X2) 14 Indian CaBPa, 282. (2) [1924] A. I. R., (Lah.), 707. 

(3) (1900) I. li, B., 25 Bom., 202. 
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Sfiaukat Ali. They filed a suit on the 8rd of July, 1924, W29 

claiming Es. 23,000 as the dower debt and obtained a AEEAEf- 
decree against Shaukat Ali for Es. 18,750 on the 17th 
of September, 1924. The decree-holders sought to 
attach the property in suit in execution of their decree toj-mssa 
but were resisted by the plaintiff, who claimed that the 
property had been transferred to her by a decree dated the 
8th of July, 1924, which had been passed on the basis 
of an award in lieu of her dower debt. The decree- 
holders maintained that the transfer of the property by 
Shaukat Ali to Musammat Mustafa-un-nissa was a colour- 
able transaction. The execution court gave effect to 
their contention and dismissed the plaintiff’s objection. 

Hence the present suit for the establishment of the plain- 
tiff’s title to the property in dispute. 

The plaintiff’s case was that her dower was fixed at 
Es. 51,000 at the time of her marriage, about 27 years 
before the suit. Soon after Qudrat Ali’s death she de- 
manded her prompt dower from her husband and the 
matter was referred to an arbitrator who delivered an 
award on the 28th of May, 1924, deciding that 
Es. 17,000 of the dower was prompt dower and that the 
plaintiff should be owner of the property in suit in lieu 
of her claim for dower. Mutation was effected in the 
plaintiff’s name and she claims to have been in pro- 
prietary possession. The defence was that the amount 
of dower was much less than Es. 51,000 and that the 
award and decree upon which the plaintiff bases her 
title are collusive and fraudulent and were obtained with 
a view to defeat the defendants’ claim for the dower debt 
of the deceased wife, Qutub-un-nissa. 

The trial court found that the plaintiff’s dower was 
Es. 51,000 and held that there was a real transfer of the 
property in suit in accordance with the decree passed 
on the basis of the award. The court took the view that 

44 AD 
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Shaukat Ali was merely preferring one creditor to another i 
and that the transfer was not yitiated by collusion or ! 
fraud. The trial court accordingly decreed the plain- I 
tiff’s suit. j 

The first question for our determination is whether • I 
the plaintiff’s dower was fixed at Es. 51,000 as alleged. ! 

[The judgement then discussed the evidence and con- 
tinued.] - 

We decide this point in the plaintiff’s favour. | 

The next question is whether the award and decree 
passed upon its basis are vitiated by fraud and collusion 
with a view to defeating the claims of the heirs of Qutub- 
un-nissa. On this point we are unable to agree with the i 
view of the trial court. The provisions of section 53 
of the Transfer of Property Act do not in terms apply to : 

this case since the plaintiff bases her title on a transfer I 

by a decree of a court and under section 2 (d) of the 
Transfer of Property Act such a transfer is not affected 
by the provisions of section 53. It has been frequently 
held, however, that the principles embodied in section 
53 of the Transfer of Property Act are in accordance 
with the general principles of jij^stice, equity and good 
conscience and as such should be taken as a guide by the 
courts even in cases where the provisions of section 53 
do not apply. These principles have, for instance, been 
held to be of general application and have been applied 
in the Punjab where the Transfer of Property Act itself is 
not in force : Ghampo v. Shankar Das (1) and Ibrahim 
V. Jivan Das (2) . The same view was also taken by the 
Bombay High Court in Bhagzvant Appaji v. Kedari 
Kashinath (3). If we come to the conclusion, therefore, 
that the decree upon which the plaintiff bases her title 
is fraudulent and intended to defeat creditors the plaintiff 
cannot succeed. 


0.) (1919,) 14 Indian Cases, 282. 

'i!) (1900) I. L. 


(2) (1924) A. I. R.. fLah.), 707. 
R., 26 Bom., 202(209). 
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There are seyeral indications of fraud and collusion 
in this case. 

In the first place it is not sho'RUi that there was any 
dispute between the husband and wife which led to the 
appointment of an arbitrator for deciding the dispute. 
The husband and wife had lived together, apparently in 
perfect amity, for about 27 years and there is nothing 
to show why the wife should suddenly demand her prompt 
dower. Moreover, it is admitted that there was no dis- 
pute, either regarding the amount of dower or regarding 
the property which should be awarded to the plaintiff in 
lieu of dower, in the proceedings before the arbitrator. 
The husband admitted all along that the dower was 
Es. 51,000 and made no objection to the transfer of the 
property which he had inherited, in lieu of his wife’s 
claim. 

The arbitrator himself was summoned as a witness 
by the plaintiff and was present in court, but w^as not 
produced for examination. This suggests that the plain- 
tiff was afraid of producing him lest the true nature of the 
collusive proceedings should come to -light. The plain- 
tiff has not even produced a copy of the agreement to 
submit the alleged dispute to arbitration. Moreover, 
the plaintiff herself did not venture into the witness box. 
We draw an adverse inference from her reluctance to 
face cross-examination. • 

Another significant point is that the transferor and 
transferee stood in the relation of husband and wife and 
this fact of itself tends to throw some suspicion upon the 
proceedings. 

Another important point is that the husband retain- 
ed to himself the benefit of the property transferred. It 
is expressly laid down in the decree that the husband 
should have the right of residence in the dwelling house 
and there is a very important provision that the wife 
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should have no power to transfer the property during the 
akeam- lifetime of her husband without his consent. The trial 
court remarks that it was a matter between husband and 
Mustafa- SO the husband was justified in imposing restric- 

uN^MssA tions, but in our view these provisions show that the 
husband was careful to protect his own interests in the 
property and that he never intended to surrender the 
beneficial ownership. 

We note the fact that the husband had mutation 
effected in his wife’s name although the wife did not 
apply for' execution of the decree. This shows that 
everything was done with the husband’s consent. 

Moreover, it is shown that the husband actually re- 
mained in possession of the zamindari property by realiz- 
ing rent. The husband’s position is clearly shown by 
the lease dated the 10th of July, 1924, by which the' 
husband and wife jointly leased the property for a period 
of 20 years to- one Niaz Ali upon receipt of Es. 1,000 
as premium together with a covenant for annual rent. 
The lessee was evidently not willing to accept a lease 
from the wife alone although she was the nominal 
owner. The lease recites that the wife is the ovmer in 
possession but, as the husband realizes rents and is also 
the lambardar, and as under the award the husband has 
a right to remain in possession during his lifetime along 
with the wife, therefore, the lessee desires that both hus- 
band and wife should join in executing the lease. The 
respondent contends that under the decree the husband 
was only entitled to possession of the house, but the fact 
remains that in the lease he is spoken of as entitled to 
remain in possession of the zamindari property also, and 
we have no doubt that this was in accordance with the 
reality. To all intents and purposes, therefore, the hus- 
band remaind in possession and enjoyment of the pro- 
perty which he purported to have transferred to his wife. 
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it is worth noting that after the defendants obtained _ 
their decree in the dowser suit the lessee considered his 
position to be precarious and gave up his lease upon 
recovering the premium of a thousand rupees which he 
had paid.’ This money w'as paid by the husband and the 
lessee certified in his petition of compromise dated the 
18th of November, 1924, that nothing w^as dne from 
Shaukat Ali. This clearly show's that the lessee at least 
regarded Shaukat Ali as the real lessor. 

Another indication of fraud and collusion is that 
under the decree the whole of the property inherited by 
the husband w'as transferred to the wife, the husband re- 
taining nothing for himself. It is most unlikely that the 
husband would have meekly consented to such an arrange- 
ment in the absence of collusion. 

There is a passage in Dr. Gour’s Commentary on 
the Law of Transfer, 6th edition, vol. I, page 631, 
wdiich is very applicable to the facts of the present case. 
The learned commentator remarks : ‘ ‘Indeed it is too 

well knowm that henami or fraudulent transfers are only 
too often made by Muhammadan debtors in favour of 
their spouses ostensibly in consideration of mehar but 
really with the object of withholding the property from 
fheir creditors. In such cases it w'ould be pertinent to 
inquire as to what w'ere the circumstances of the hus- 
band when the mehar was fixed; what was its nature, 
and if prompt, why it had remained unpaid and what 
circumstances had precipitated the transfer and how was 
it effectually carried out. Nor should it be forgotten 
that a debtor having many debts to pay can rightly place 
his property beyond the reach of his creditors by alienat- 
ing to his wife and it cannot therefore be free from the 
taint of suspicion, w'hich is all the more enhanced if 
after the transfer he is shown to have continued in its 
possession and to have participated in its benefit.” 

45ad 
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In the present case, as we have shown, there are many 
circumstances throwing suspicion upon the hona fides of 
bibi the award and decree in the plaintiff’s favour. In our 
.mcstam- opinion there was no dispute between husband and wife 
regarding the dower, and the appointment of ah arbitra- 
tor was a mere trick for the purpose of obtaining a 
colourable award and a decree upon its basis. The ob- 
ject of these fictitious proceedings was to save the pro- 
perty from the impending claim from the heirs of Musam- 
mat Qutub-un-nissa, and the husband and wife colluded 
so as to pass a nominal title to the wife, while the hus- 
band remained in possession and enjoyment of the pro- 
perty. On these findings the nominal transfer will not 
save the property from attachment and sale in execu- 
tion of the defendants’ decree. 

There is one small point remaining for determina- 
tion. The plaintiff claimed a decree that 14 out of 
20 sihams of a bouse was not liable to attachment and 
sale. The defendants admitted that 'Shaukat Al'i had a 
one-third share in this house and a one-third share had 
been attached in execution of their decree. They denied 
that the plaintiff was entitled to any larger share, such 
as 14 out of 24, which she claimed. The plaintiff did 
not produce any evidence to prove that she was entitled 
to anything more than the one-third share which had 
been admitted. Moreover she had no cause of action in 
respect of more than the one-third share which had been 
attached. So upon any view of the case she was not 
entitled to any declaration in respect of more than one- 
third share in the house and we hold that the court below 
was wrong in decreeing the whole claim in respect of the 
house. 


In accordance with our findings above we allow the 
appeal and dismiss the plaintiff’s suit with costs through- 
out. 
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MISCELLANEOUS CRIMINAL. 


Before Mr. Justice Dalai. 

EMPEROR V. EATEH SINGH.* 

Crimiml Procedure Code, section 498 — Bail — Cross-cases — - 
One party already on bail. 

Where members of two parties were being prosecuted and 
one of them was released on bail, and the other party applied 
for bail for the purpose of instructing counsel, as otherwise the 
opposite party would have a better chance of presenting their 
case before the court : 

Held that the reasons alleged must weigh with a court, 
and if there was no danger of the applicant absconding if re- 
leased on bail, he should be released. 

Babu Saila Nath Mukerji and MunsM Girdhari Lai 
Agarwala, for the applicant. 

The Crown was not represented. 

Dalal, J. : — This is an application for bail of one 
Eateh Singh, against whom an investigation is being 
made by the police on a charge under section 304 of the 
Indian Penal Code, punishable with transportation for 
life. The Magistrate, guided as he was by the provisions of 
section 497 of the Criminal Procedure Code, expressed his 
inability to grant bail in such a case as there appeared to 
be reasonable grounds for believing that Fateh Singh was 
guilty. The Sessions Judge, however, had wide powers 
under section 498 of the Criminal Procedure Code and has 
not considered the petition of appeal with care. It is 
represented that Fateh Singh is required to instruct his 
counsel, that members of two parties are being prosecut- 
ed, and that a member of the other party is released on 
bail and that, therefore, the other party will have a better 
chance of their case being properly represented in court. 

* Criminal MiscellaneoHs No. 33 of 1929. 

46 AD 


1929 

January, 22. 
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It is true that against the other party there is no charge 

Bmpbboe under section 304 of the Indian Penal Code. At the same 
Fateh Singh, time these reasons must weigh with a court, and if there 
is no danger of the applicant Fateh Singh absconding if 


released on bail, I think that he should be so released. 
It was necessary for the Sessions Judge to consider all' 
these points under section 498 of the Criminal Procedure 
Code. 

The trying Magistrate is directed to release Fateh 
Singh on bail if he is satisfied that there is no apprehen- 
sion of his absconding on proper sureties being ordered 
and secured. The trying Magistrate will please fix a bond 
and security accordingly if, in his opinion, such a bond 
and security will be sufficient to prevent Fateh Singji 
from absconding. 


APPELLATE CIVIL. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

1929 

January, 23. ZALIM SINGH AND ANOTHER (DEFENDANTS) V, EAGHU- 
NANDAN AND OTHERS (Plaintiffs and Defendants)."^ 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 
3 and 5 — Custom of pre-emption recorded in two out of 
three mahals formed hy partition of a milage- — Presump- 
tion. 

A village was divided into three mahals; a custom of pre- 
emption was recorded in two mahals and in the third mahal, 
in which the vended property was situated, the wajib-ul-arz 
did not record any custom of pre-emption and simply stated 
that it was owned by a single proprietor. Held, in the ab- 
sence of any wajib-ul-arz of the village prior to partition, it 
could not be presumed that the wajib-ul-arz of the parent 
mahal must have recorded a similar right. 

^Second Appeal No. 1784 of 1926, from a decree of Syed .Ziaul Hasan, 
Additional Judge of Cawnpore, dated the 29th of June, 1926, reversing a 
decree of Sarup Narain, Second Additional Subordinate Judge of Cawnpcre, 
dated the 30th of September, 1925. 
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Dr. Kailas Nath Katju and Munshi Shamhhu Nath 
Seth, for the appellants. zalim sdjgh 

U.. 

Babu Piary Lai Banerji and Pandit Rama Kant 'M 

Malaviya, for the respondents. • i 


SuLAiMAN and Kendall, JJ. : — This is a defend- 
ants’ appeal arising out of a suit for pre-emption. The 
first court dismissed the claim, but on appeal the lower 
appellate court has decreed it, holding that there is no 
right of pre-emption in the mahal in which the property 
is situated. There are three mahals in this village. 
Wajih-ul-arzes for all the three mahals have been pro- 
duced and only two record a right of pre-emption, and 
the third mahal in which the property sold is situated does 
not record any right of pre-emption at all. It only states 
that it is owned by a single proprietor. 

It is quite clear that the Act being applicable to the 
village in question, section 3 allows the right of pre-emp- 
tion only in accordance with the provisions of this Act. 
Under section 5 a right of pre-emption is to be deemed to 
exist only in mahals or villages in respect of which any 
wajib-ul-arz prepared prior to the commencement of the 
Act records a custom, contract or declaration. Ko wajib- 
ul-arz prepared of the mahal in question records any such 
right. Thus there is no record of rights in respect of the 
area covered by this mahal which contains any such de- 
claration. In our opinion the mere fact that there are 
wajib-ul-arzes for other mahals would not be sufficient to 
allow of a right of pre-emption in this mahal. 

ISfo earlier wajib-ul-arz of the village before there 
was a partition has been produced in this case. The lower 
appellate court thought that because the wajib-ul-arzes 
of the other twn mahals recorded similar customs, the 
wajib-ul-arz of the parent mahal or village must also have 
recorded a similar right. In our opinion such a presump- 
tion is by no means justified inasmuch as it is quite pos- 
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^929 gible that the entry of such a right was made for the first 
zaum Singh time at the time of the partition when the three mahals 
ragot- were formed. In any case it was incumbent on the plain- 
NANDAN. show that there was a wajih-ul-arz prepared prior 

to the commencement of this Act in respect of this parti- 
cular mahal or village out of which it was formed which 
recorded such a custom or right. As the plaintiff failed 
to show that, the suit ought to have been dismissed. 

We accordingly allow the appeal and setting aside the 
decree of the court below dismiss the plaintiff’s suit with 
costs to the appellants. 


Before Mr. Justice Banerji and Mr. Justice King. 

1929 NAUBAT LALi and others (Defendants) v. MAHADBO 
Jamary, 24 . PE AS AD AND OTHERS (PLAINTIFFS).* 

Act No. IX of 1908 (Indian Limitation Act), article 61 — 
Auction purchase by mortgagee decree-holder — Sale set 
aside under order XXI, rule 89 by vendee of part of mort- 
gaged property — Vendee’s suit for possession or repay- 
ment — Transfer of Property Act (IV of 1882), section 
56 — Contribution. 

On the 11th of September, 1874, defendants’ ancestors 
mortgaged 3 as. 1'33 pies in a village to one G, who on the 
25th of June, 1919, purchased the property in execution of his 
decree. Plaintiffs, who were purchasers under simple money 
decrees of a 1 a. 7 '33 pies share, deposited the decretal amount 
under order XXI, rule 89 of the Code of Civil Procedure and 
got the sale of the 25th of June, 1919 set aside. The plaint- 
iffs then sued for possession of the property mortgaged in the 
deed of 1874 or in the alternative for the amount paid with 
interest from the date of payment. Held that the plaintiffs’ 
suit was not time-barred and that article 61 of the Indian 
Limitation Act did not apply; and that the property in the 
hands of the parties must contribute rateably to G’s decree. 

^First Appeal No. 76 of 1926, from a decree of Madan Mohan Sethr 
Additional Subordinate Judge of G-orakhpur, dated the 22nd of December,. 
1925, 
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The provisions of section 56 of the Transfer of Property 
Act do not apply to the case of a sale by auction. 


Nadbat Lai 


Held further that until the sale is confirmed the interest Mahadbo 
of the judgement-debtor is not transferred to the auction pur- 
chaser, and where in a case that interest is not transferred, it 
cannot be said that the right of redemption has come to an 
end. Shah Melidi Hasan v. Ismail Hasan (1), distinguished. 
Bisheshur Dial v. Ram Samp (2), followed. 

Babu Peary Lai Banerji and Munshi Harihans 
Sahai, for the appellants. 

Maulvi Iqbal Ahmad and Munshi Harndndan 
Prasad, for the respondents. 

Banerji and King, JJ. : — ^This is a defendants’ ap- 
peal under the following circumstances : — 

The suit was for possession of certain zamindari pro- 
perty or in the alternative for recovery of a sum of 
Es. 8,548-0-6 against a number *of persons. The plaint- 
iffs alleged that on the 11th of September, 1874, the an- 
cestors of defendants Nos. 1 to 9, who are appellants be- 
fore 113 , mortgaged 3 as. 1’33 pies in the village Chandpur 
to one Gokul Prasad. Gokul Prasad obtained a decree on 
foot of this mortgage and an auction sale in execution of 
that decree took place on the 25th of June, 1919, when 
Gokul Prasad bought the property mortgaged. The 
plaintiffs, w^ho were purchasers under money decrees and 
mortgage decrees of 1 a. 7 ‘33 pies in the village, deposit- 
ed the whole of the decretal amount which was 
Es. 4,519-12-4 on the 17th of July, 1919, under order 
XXI, rule 89 of the Code of Civil Procedure, and got the 
sale of the 25th of June, 1919, set aside. They in the 
present suit claim possession over the property which is 
not in their possession and was hypothecated in the deed 
of the 11th of September, 1874, or the amount of money 
paid thereon together with interest at 12 per cent, from 

(1) .(1920) I.L.R., 42 All., -517 (518). (2) (1900) I.L.E., 2-2 All., 284 (289). 
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the date of payment. Defendants Nos. 1 to 9 pleaded 
naubat lal that the plaintiffs’ suit was barred by limitation and that 
Mabcadeo the plaintiffs knew of the prior charge and hence they 
peasad. pay the same and the defendants were not 

bound to pay it. They also pleaded that the interest was 
excessive. The learned Subordinate Judge repelled the 
contention that the claim was barred by limitation and 
held that as the defendants Nos. 1 to 9 were heirs of 
the original mortgagors, they could not raise the ques- 
tion of rateable contribution, and granted a decree to the 
plaintiffs for the amount deposited together with interest 
at 6 per cent. , holding that that sum was a charge on the 
property in the hands of the defendants. 

The defendants have come in appeal in this Court 
and it is contended by the learned advocate for the appel- 
lants that the plaintiffs’ claim was barred by article 61 
of the Limitation Act, and that the property in the hands 
of the appellants was liable rateably to the claim of the 
plaintiffs. 

With regard to the first point, the case for the de- 
fendants is th.at the payment made by the plaintiffs was 
not a payment made for redemption of any mortgage and 
that the mortgage subsisted only till the date of the actual 
sale of the property. The learned advocate contends that 
under the Transfer of Property Act, section 89, the right 
of redemption was barred on the passing of the final de- 
cree, but under order XXXIV, rule 5, the mortgage sub- 
sisted only till the date of the actual sale and that the sale 
having taken place before the date of payment made by 
the plaintiffs, such payment could not be treated as a 
redemption of the mortgage. In support of his alrgument, 
reference is made to a passage in the case of Shah Mehdi 
Hasan Y. Ismail Hasan, (1) ‘ ‘Under the present Code 
. of Civil Procedure, which repeals section 89, the mere 
passing of a final decree does not extinguish the mort- 

(1) (1920) 42 AIL, 517 (518). 
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gagor’s right until a sale has actually taken place in pur- i929 
suance of the decree.” It must be stated that in that 
case the point raised was different and that as a matter maradeo 
of fact no sale had actually taken place on the material 
date. In the present case, no doubt, the auction sale had 
been held and the property had been purchased by the de- 
cree-holders. A reference to rule 92 of order XXI, shows 
that a sale cannot become absolute until it is confirmed 
by the court, and in fact when a deposit is made under 
rule 89 the court makes an order setting aside the’ sale. It 
is (hily when a sale has become absolute that the court 
grants a certificate specifying the property sold and that 
certificate bears the date on which the sale became abso- 
lute. We are of opinion that until the sale is confirmed 
it does not transfer the interest of the judgement-debtor 
to the auction-purchaser, and where in a ease that inter- 
est is never transferred by the order of a court, it cannot 
be said that the right of redemption had come to an end. 

In fact the payment made in this case was made by a 
person who was owner of the property and interested in 
it as a purchaser of the equity of redemption. Kule 89 
had not on the date of this sale been amended b 5 '' the rule . 
making pow^'ers of this Court to include the judgement- 
debtor and we cannot accept the contention that the pay- 
ment made was not made by the mortgagor or his trans- 
feree, but as a judgement-debtor. We are, therefore, of 
opinion that the plaintiffs’ claim is not barred by limita- 
tion and that article 61 of schedule II of the Limitation 
Act does not apply to the facts of the present case. 

As regards the second point, we are of opinion that 
the contention of the learned advocate for the appellants 
must he accepted that the property in the hands of the 
plaintiffs and the defendants appellants must contribute 
rateably to the claim of Gokul Prasad. The learned ad- 
vocate for the respondents has urged that in view of the 
provisions of section 81 of the Transfer of Property Act, 
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1929 his client being a subsequent mortgagee and purchaser 
K.resAT under his decree was entitled to set up the plea that the 
iUAH'DEo Property in the hands of defendants Nos. 1 to 9 was res- 
Prasad. ponsible for the payment of the claim of Gokul Prasad 
under a prior mortgage. One of the essential points for 
putting forward the above plea is that the subsequent en- 
cumbrancer does not know of the existence of the prior 
encumbrances and, as there are no materials on the record, 
of the case, it is urged that an opportunity should be 
given to the plaintiffs to produce the original mortgage in 
his favour and to prove that he had no notice of the prior 
mortgage. We cannot permit fresh evidence to be adduced 
at this stage. It was for the plaintiffs to make out the 
case that is now attempted to be made out by their learned 
advocate in the plaint that he filed in the case. The 
plaint is so carelessly drawn up that the learned advocate 
himself cannot see how the plaintiffs were entitled to the 
first relief, nor can the defendants clearly set forward in 
their written statement the plea that the plaintiffs knew 
of the prior mortgage, and unless the original mortgage ■ 

deed is laid before the court, no court can decide what was 
the contract entered into by the plaintiffs and the appel- ! 

lants when the mortgage in favour of the plaintiffs was | 

executed. | 

Mx, Iqbal Ahmad further contends that under the 
principles underlying the provisions of section 56 of the 
Transfer of Property Act, he was entitled to plead that the 
appellants should pay up the whole of the mortgage of 
Gokul Prasad inasmuch as the plaintiffs were second 
mortgagees. The provisions of section 56 of the Trans- 
fer of Property Act can have no application to a case of 
an auction sale and in the absence of facts even the prin- 
ciples of that section cannot be applied to the present , 
case. The property in the hands of the plaintiffs and the 
defendants appellants was liable to the extent of 
Rs. 4,519-12-4. In the case of BisJieshx'r Pial v. Bam 
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Sarup (1), it has been laid down that “When several 
parcels of property are mortgaged to secure one debt, Raubat lai. 
every parcel is liable to the mortgagee for the whole mahadeo 
amount of the debt; but as between themselves each par- 
cel is liable, in the absence of a contract to the contrary, 
to contribute to the debt in the proportion which its value 
bears to the value of the whole property comprised in the 
mortgage .... The primary liability on each of 
several properties included in a mortgage being thus a 
proportionate share of the mortgage debt, every person 
who purchases one of those properties incurs a liability 
to that extent .... If any such purchaser has to dis- • 
charge the whole of the mortgage debt, he is entitled to 
claim contribution from the owners of the remainder of 
the mortgaged property.’’ We are, therefore, of opinion 
that the plaintiffs were only entitled to a proportionate 
share of the money that they paid to the prior mortgagee. 

It is not denied that the proportion in which the parties 
are in possession of the property mortgaged under the 
deed of the 11th of September, 1874, is that the plaintiffs 
are in possession of 19 and defendants in the possession 
of 17 pies each. The plaintiffs are therefore liable to 
that extent for the decree of Gokul Prasad and the defend- 
ants are liable in proportion. We modify the decree of 
the court below^ and declare that instead of the sum of 
Rs. 6,005 we substitute Es. 2,835. Under order XXXIU, 
rule 4, a decree will be prepared for Es. 2,835 with pro- 
portionate costs and with pendente lite and future inter- 
est at 6 per cent, per annum against the defendants ap- 
pellants. 

The parties will pay and receive costs in proportion 
to their success and failure in this Court and the court 
below. The office will fix a date six months from hence 
for payment. 



(1) (1900) I. L .E., 22 All., 284 (2S9). 
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Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

24. ALTAF BEG-AM (Plaintiff) v. BEIJ NAEx\IN 
— (Defendant).* 

Act No. IV of 1882 (Transfer of Property Act), section 6(d) 

and (e)— Right to recover future maintenance — Transfer 

of personal allowance charged on immoveable property - 

Kharch-i-pandan . 

The question whether the right to recover future main- 
tenance allowance is alienable or not depends not on whether 
a charge has been created for the same but on the true inten- 
tion of the parties. If the intention was that the right should 
be restricted in its enjoyment to the owner personally, it can- 
not be transferred under section 6 (d) of the Transfer of Pro- 
perty Act. Nor can a mere right to sue for the remainder of 
allowance that may fall due in future be transferred under' 
clause (e) of the section. 

Kharch-i-pandan is a personal allowance, and, in the 
absence of any clear provision in the deed signed by the pros- 
pective husband, fixing the allowance in favour of his wife, 
that it was alienable, it could not be held so on the mere fact 
that the payment was secured by a charge on immovable pro- 
perty. 

Gulab Kunwar v. Bansidhar (1) , Haridas Acharjia v. 
Baroda Kishore (2), Sher Singh v. Sri Ram (3), Ranee Anna- 
purni V. Swaminatha (4), Khwaja Muhammad Khan v. 
Husaini Begam (5) and Harris v. Brown (6), referred to; 
Subraya Sampigethaya v. Krishna Baipadithaya (7) and 
Tara Sundari Debi v. Saroda Gharan Banerjee (8), followed. 

Mr. A. M. Khwaja and Maiilvi Mushtaq Ahmad, 
for the appellant. 

Pandit Uma Shankar Bajpai, for the respondent. 
Sulaiman and Kendall, JJ. This is a plaint- 
iff s appeal arising out of a suit for cancellation of a sale- 
deed, dated the 2nd of September, 1921, executed by the 

_ »Eir3t Appeal No. 839 of 1925, from a decree of Gauii Prasad. Sub- 
ordinate Juage of Pilibhit, dated the 23ra of May, 1925. 

noom T 32 AIL, 410. 

® 6899) I. L. E., 27 Gal., 88. (6) (1901) I. L. R., 28 Cal., 621. 

M Inmo T f • S-’ 6923) I. L. E., 46 Mad., 659. 

(4) <1910) I. L. E., 34 Mad., 7. (8) (1910) 12 C. L. J., 146. 
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plaintiff in favour of the defendant, and in the alterna- 1929 
tive for recovery of the amount of the sale considera- 
tion. Under a hypothecation-bond, dated the 21st nabain. 

September, 1913, the plaintiff’s husband had undertaken 
to pay her a monthly allowance of Es. 76 and had hypo- 
thecated his village Nagphan Eisuya, valuing the deed [ | 

at Es. 10,800. There were certain misunderstandings 
between the husband and the wife, and it is an admitted 
fact that she could not for a long time recover her month- 
ly allowance. Eventually she sued her husband for re- 
covery of the arrears and in execution of her decree put 
the village to sale at auction. It was purchased by 
Hakim Zakir Husain Khan for a small amount, as the 
sale was apparently subject to the continuing charge. 

Thereafter she brought a second suit against her husband 
and the purchaser and obtained a decree on the 28th of 
February, 1920, for about Es. 5,554. This decree also 
remained unrealized. On the 2nd of September, 1921, 
she executed the sale-deed in dispute in favour of the 
contesting defendant Brij Narain. The sale-deed as it 
stands purported to transfer the decretal amount afore- 
mentioned, the amount of her maintenance allowance 
which had fallen due since the decree and the future 
.amounts which would fall due during the rest of her life 
with all rights to realize the same. The sale was for 
Es. 7,500 which was to be paid in certain fixed instal- 
ments. There was a special covenant for forfeiture which 
'• we will discuss later on. The plaintiff’s case was that 
she being a pardanashin and uneducated lady did not 
understand the terms of the deed thoroughly, which were 
not explained to her; that the defendant and her pairokar 
colluded with each other and falsely represented to her 
that only the arrears which had fallen due up to date were 
being transferred, and that she was never told that her 
future maintenance allowance for life would also be sold 
under the deed. She further asserted that there w^as an 
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express ■understanding that if the defendant should make 
altaf bbgam any default in the payment of any instalment, he would 
Em Naeain. not be entitled to get back the amount received and the 
sale-deed would be cancelled, and that, accordingly, as 
there were defaults made the sale-deed has become void 
and that it is invalid in law. These allegations were re- 
futed in the written statement in which it was pleaded 
that the plaintiff executed the document after fully 
understanding its terms, that the penal clause was un- 
enforceable and that it was- never agreed that the sale it- 
self would be cancelled. 

The court below has decided most of the issues 
against the plaintiff, but upheld her right to claim a for- 
feiture of Es. 1,500 and has given her a decree for the 
unpaid balance with interest. The plaintiff has appealed 
and the defendant has filed cross-objections. 

The first question to be considered is whether the 
plaintiff did not understand that her future maintenance 
allowance was also going to be sold. Connected with 
this is the further question whether any misrepresent- 
ation was made to the plaintiff. The learned Subordinate 
Judge has disposed of both these points together and has 
considered that the burden of proving both these matters 
, lay on the plaintiff. He began his findings on issues Nos. 

1 and 2 with the remark “To prove these issues the plain- 
tiff, besides giving her own statement, has examined such 
and such witnesses.” He has then remarked “To my 
mind the plaintiff has miserably failed to establish either 
t i of fhe two assertions’ ’ and has again said that her ex- 

planation that her relations and servants failed to explain 
;!j' fo her the real nature of the sale was absolutely unbeliev- 

I able. The learned Subordinate Judge has apparently lost 

sight of the fact that although the burden of proving any 
active misrepresentation was on the plaintiff, the onus of 
satisfying the court that the deed had been fully explain- 
ed to and understood by the lady was on the defendant. 
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because the plaintiff is undoubtedly a pardanashin and 1929 
uneducated lady. In spite of this error in the judgement, bbgam 
we are of opinion that the finding of the court below that^ajj naeais 
the contents of the sale-deed so far as it relates to the 
transfer of her future maintenance allowance were fully 
understood by her. [The judgement then referred to the 
.evidence on this point.] 

The second point for consideration is whether it was 
covenanted that on failure of the payment of the instal- 
ments fixed in the deed the sale-deed would stand can- 
celled. [After discussing this question the Court came 
to the following conclusion.] We accordingly uphold 
the view of the court below, though on different grounds, 
that there was no covenant directing that the sale itself 
would stand cancelled if a default were made. 

The third question is as regards the amount of which 
the plaintiff can claim forfeiture. This part of the clause 
also is ambiguously worded. According to the plaintiff 
the whole amount which would have been paid up to date 
would be forfeited if any default was made. According 
to the defendant only Es. 1,600 which had been paid 
before the execution were to be forfeited. [The ques- 
tion was discussed and concluded as follows.] It is 
impossible to hold that this ambiguous clause was fully 
understood by the plaintiff in the way in w^hich the de- 
fendant wants it to be interpreted. We wnuld therefore 
be unable to enforce the deed without accepting the plain- 
tiff’s interpretation of it. 

The argument on behalf of the defendant, that such 
a forfeiture clause cannot be enforced, cannot be accept- 
ed. The executant was a pardanashin and uneducated 
lady. If she is made to agree to sell her property on the 
. understanding that a forfeiture clause will be operative 
in her favour and it is not explained to her that such a 
forfeiture was illegal and unenforceable, then if the. de- 
fendant wishes to stick to the transaction he cannot be 
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allowed to repudiate the forfeiture clause on the strength 
awaf bbsam of which her consent had been obtained. Nor do we 
Reij naeain. that, having regard to the small consideration for 
which rights of considerable value were being transfer- 
red, and the necessity which the plaintiff felt for timely 
and regular payment being urgent, the terms of such a 
forfeiture clause were so improper and unreasonable as 
to demand relief in equity. 


The last question to consider is whether a transfer 
of her future right to recover the maintenance allowance 
was legally valid. That there has been a consid- 
erable divergence of opinion on similar questions admits 
of no doubt. The counsel for the parties have placed 
before us a number of rulings, all of which are not recon- 
cilable with each other. 


So far as this Court is concerned it is now settled 
that a right to future maintenance cannot be attached and 
sold in execution of a decree—Gulab Kunwar v. Bansi- 
dhar (1), Handas Acharjia v. Baroda Kishore (2) and 
Slier Singh v. Sri Ram (3). Although these cases’ may 
suggest the general policy of the legislature, they are not 
directly in point because they turn on the meaning of the 
expression right to future maintenance” in section 266 
of the old Civil Procedure Code. 


The question before us is whether a private aliena- 
tion of such a right is valid in law. This will depend 
mainly on the interpretation of section 6 (d) of the Trans- 
fer of Property Act. No case of our High Court which 
m directly in point has been cited before us. Opinions 
m t e other High Courts are somewhat conflicting. In 
Ranee Anna^urni v. Swaminatha (4), a Bench of the 
Madras High Court thought that a right to recover main- 
tenance was not property within the meaning of section 
b and expressed the view that although attachment and 

n'i nsQ.Q'i T T. TD An 


(1) (1893) I. L. R., 15 All 371 

(2) (1899) 1. L. E., 27 ch.! 38. 


® 6208.) I. L. E., 30 AIL, 246. 
(P (1910) I. L. E., 34 Mad., 7. 
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sale were prohibited, there was no prohibition against . 

private alienation. This case was however subsequently begam 
overruled by a Pull Bench of the same Court in SubrayaBnu naeain. 
Sampigethaya v. Krishna Baipadithaya (1). The Bench 
which referred the case to a higher Bench thought that 
Ranee Annapurni’s case was at variance with section 6. 

Schwabs, C. J. , came to the conclusion that the right to 
be maintained conferred on a widow under a written 
document was a purely personal right and therefore dear- 
ly inalienable. Oldfield, J., differed from the view ex- 
pressed in Ranee Annapurni’s ease and also held that the 
rights conferred by the deed were clearly personal. 

CouTTS Teotter, J., concurred. This case is also autho- 
rity for the view that in order to ascertain whether the 
right was personal or whether the interest was intended 
to be restricted in its enjoyment to the owner 'personally 
one should ascertain the intention of the parties, and 
such intention is to be gathered from the deed and the at- 
tending circumstances. 

Opinion in Calcutta also has not been unanimous; 
but a most exhaustive judgement of Mookerjee, J., re- 
viewing all the leading previous authorities is to be found 
in Tara Sundari Deli v. Saroda Gharan Banerjee (2). We 
propose to quote a passage from the judgement as we ag- 
ree with the view expressed therein. At page 153 the 
learned Judge remarked : ‘ ‘A distinction appears to have 
been sought to be drawn between cases in which the main- 
tenance was made a charge upon a definite property or 
was made payable out of a specific fund, and cases in 
which the grantee of the right of maintenance was not so 
protected. This distinction, however, in our opinion, 
does not furnish a, true solution of the question, whether 
the right is assignable or not, because, if the allowance 
is regularly paid by the person liable, no question o| en- 
forcement of a charge upon any interest in immovable 

(1) 0923) I. L. E., 46 Mad., 669. (2) (1910) 12 G. L. J., 146. 
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1929 property arises; unless a default has been made, and ar- 
aitaf begam rears are due, there is no charge to enforce. The answer 
BKU M.to the question, therefore, whether the right to receive 
the maintenance is assignable or not, ought not to be 
made dependant upon the circumstance whether, in the 
event of failure of the grantor or his representative to make 
regular payments, the grantee is entitled to enforce a 
charge upon immoveable property”. At page 157 the 
learned Judge examined the circum-stances attending the 
grant of the maintenance allowance in order to ascer- 
tain the true intention of the parties, and came to the 
■ conclusion that the right from every point of view was 
essentially a personal one and that there was no room for 
reasonable doubt that such right was not assignable. 

We agree with the view expressed in the Tull Bench 
of the Madras High Court and by Mookerjbb, J., that 
the question whether the right to recover future main- 
tenance allowance is alienable or not depends not on whe- 
ther a charge has been created for the same but on the 
true intention of the parties. If the intention was that 
the right should be restricted in its enjoyment to the 
owner personally, it cannot be transferred under section 
6 (-d) . Nor can a mere right to sue for the remainder of 
allowance that may fall due in future be transferred under 
clause (e). 

There being no advance by way of loan, the agree- 
ment in question does not amount to a mortgage-deed. 
It is an agreement to pay the monthly allowance with 
a charge on a specific immoveable property. Now there 
is a clear distinction between a mortgage and a charge, 
the former being a transfer of S'H interest in immoveable 
property as a security for the loan, whereas the latter 
is not a transfer, though it is nonetheless a security for 
the payment of an amount. The right to recover such 
allowance is not itself immoveable property, and indeed 
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no question of enforcing the charge arises so long as 1929 
the amount has not fallen into arrears. altap begam 

In this view of the matter we must now proceed tosg^ naeak. 
examine the true nature of the maintenance allowance. 

The agreement of the 21st of Septemher, 1913, was 
executed in anticipation of the marriage of the plaintiff 
and the sum of Es. 75 per mensem was fixed as an allow- 
ance for her kharch-i-pandan, which has been translated 
inaccurately as pin-money. The prospective husband 
agreed in writing to pay the allowance to the lady for her 
life and if he failed to pay it the lady was entitled to 
realize the same. The agreement was to hold good dur- 
ing the lifetime of the lady and the payment w'as secured 
by means of a charge on immoveable property. The 
deed nowhere mentions that the amount could be claimed 
by the lady’s representatives. Of course as the allow- 
ance was to subsist during her lifetime only, her heirs 
could not get it, but there is not even a mention that 
her transferee can recover it. Nowhere is it mentioned 
that the right would be alienable. Trom the very nature 
of the allowance, which was intended to enable her to 
meet her daily expenses, it was a personal allowance. 

All doubt on this point is in our opinion set at rest by 
the observation of their Lordships of the Privy Council 
in the leading case of Khwaja Muhammad Khan v. 

Husaini Begam (1). There, too, there was an agree- 
ment to pay an allowance as Tcharch-i-pandan charged 
upon immoveable property. At page 414 their Lordships 
remarked : ‘ ‘ Kharch-i-pandan which literally means be- 
tel-box expenses is a personal allowance, as their Lord- 
ships understand, to the wife customary among Muham- 
madan families of rank, especially in Upper India, fixed 
either before or after the marriage and varying according 
to the means and position of the parties ... AI- . 
though there is some analogy between this allowance and 
the pin-money in the English system, it appears to stand 
a) (1910) I. L. E., 32 AIL, 410. 

47ad. 
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1939 on a different legal footing arising from difference in 

; Asocial institutions.” Although both kharch-^-pandan 

^^r“Xin-money were regarded by their Lordships as being 
BEH nabain. personal expenses of the wife, there was 

a difference inasmuch as no obligation to spend the 
money during coverture attached to the kharch-i-pan- 
dan In the case of Harris v. Brown (1), which is relied 
upon by the respondent’s counsel, the question whether 
the maintenance allowance was a personal one restricted 
in its enjoyment or not was never raised before their 
Lordships nor discussed. 

In the present case, it is inconceivable that there 
should have been an intention that the right would be 
transferable to strangers. At any rate, m the absence 
of any clear provision in the deed that it is alienable, we 
are not prepared to hold that it is so. The mere fact 
that the payment is secured by a charge on immoveable 
property is by itself, as observed by Mookbrjbb, J. , by no 
means conclusive. We would therefore hold that the 
right to recover future allowances as they fall due has 
not been validly transferred. 

As it is obvious that the cash consideration offered 
by the vendee was for the whole contract of transferring 
her right to maintenance, past and future, and one part 
of such contract is not enforceable in law, the whole con- 
tract on which the transfer is based must fall to the 
ground. The plaintiff herself claimed the relief to have 
the transaction set aside. It would also be unfair to the 
defendant that he should be compelled to pay the whole 
consideration and yet not get any right to recover the 
future maintenance allowances. In these circumstances 
we thinh it just and equitable that the sale-deed dated the 
'2nd of September, 1921, should be cancelled and declared 
■ to be null and void and the plaintiff given a decree for re- 
covery of the property so transferred on condition of the 

(1) (1901) I. L. B., 38 Cal., 631. 
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plaintiff depositing in the court below within six months 
from this date the whole of the amounts received by her altap beoak 
together with interest at 6 per cent, per annum, simple, beu naeain. 
as set forth in paragraph 11 of the plaint, after deducting 
any amount that the defendant shall have received by 
execution of the decree for past arrears or by a separate 
suit. As on the disputed points both parties have failed 
partially we direct that they should bear their own costs 
in both courts. The amounts realized by the defendant 
will be credited to the plaintiff on the dates of such re- 
alization and interest to that extent would cease , to run 
from such dates. If the amount is not deposited within 
the time allowed, the suit wall stand dismissed in both 
courts. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

DASAMI SAHU (Defendant) ®. PAEAM SHAMESH- 1929 
WAE (Plaintiff) and CHITTAEANJAN MUEEEJI /an«ar^, 24. 

. (Defendant.)* 

Hindu law — Religious endowment — Dedication to idol — Revo- 
cation — Adverse 'possession as against idol by donor him- 
self. 

In the absence of fraud, undue influence and misrepre- 
sentation, if a valid dedication has once Been completed, there 
would be no power left in the donor to revoke it. And no 
assertion on his part or subsequent conduct contrary to such 
dedication would have the effect of nullifying it. 

Adverse possession exercised by the donor himself, to the 
ouster and knowledge of the sJiehait who alone held the pro- 
perty on behalf of the idol, would mature into title after the 
lapse of the prescribed period. 

Sri Thahurji v. Sukhdeo Singh (1) and Earn Dhan v. 

Prayag Narain (2), distinguished. Jadu Nath Singh v. 

Thakur Sita Ramji (3), referred to. Jagadindra Nath Roy 
V. Hemanta Kumari Debi (4) , Chitar Mai v. Panchu Lai ( 5 ) 
and Damodar Das v. Lahhan Das (6) , followed. 


* First Appeal No. 87 of 1926, from a, decree of Hanuinaii Prasad 
Verm.'i, Sobordinate Judge of Benares, dated tbe 2.Sra of December, 1925. 
(1) (1920) I. L. P,., 42 AH.. .39.5, (2) (1921) 1. L. B., 43 All., 503. 

(3) (1917) I. L. E., 39 AIL, 553. (4) (190.4) I. L. R., 32 Cal., 129. 

(5) (1925) I. L. R., 48 AIL, 348. (6) (1910) I. L. B., 87 CaL, 8S5. 
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1929 Babu Peary Lai Barter ji, for the appellant. 

dasami sahu jVEunshi Ka'trda Kant Varma and Mnnshi Amhika 
paeam sha- Prasad for the respondents. 

MESHWAB. ’ 

SuLAiMAN AND Kbndall, JJ- This IS a defend- 
ant’s appeal arising out of a suit for a declaration that 
the house in dispute was dehutter or trust propeity and 
was not alienable. It originally belonged to the ancestor 
of the defendant Chittaranjan Mukharji and was sold away 
at auction and purchased by a stranger in 1878. Later on 
it was transferred by the auction purchaser to Chittaran- 
jan’s father and has been held by the family since then. 
The father of Chittaranjan died when the latter was a 
minor, 5 years old. He was brought up by his uncle 
■ Niranjan Mukharji who was appointed a certificated 
guardian. About 1902 Chittaranjan attained majority, 
but the management of his property, which consisted 
mainly of this house and some Government securities, 
remained in the hands of his uncle Niranjan Mukharji. 
On the 2nd of June, 1908, a registered deed of release 
was executed by Chittaranjan in favour of his uncle 
Niranjan, stating that he had received all the accounts 
and received back what was due to him. On the same 
day Chittaranjan executed a deed of endowment dedwat- 
ing the house in dispute in favour of three family idol's 
and appointing his own mother as the shehait of the 
said idols. The deed of dedication specifically mentioned 
that Chittaranjan had ceased to be the owner of the pro- 
perty which had passed to the idol's, and that possession 
had been transferred to his mother who was the shehait-. 
It went on to provide, however, that the donor and his 
uncle and his heirs would have full power to see to it 
that the daily worship of the said idols was performed 
duly and regularly with the income from the said house. 
It is an admitted fact that no application for change of 
names was made in the Municipal Board of Benares, 
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within the limits of which this honse was situated, and — 

it is also admitted that there was no mutation of names 
in the revenue papers with regard to the land on which 
the house stood. The subsequent conduct of Chittaran- 
jan further shows that he was paying the municipal taxes. 

On the 7th of July, 1909, Chittaranjan and his 
mother jointly executed a mortgage-deed of this property. 
Chittaranjan described himself as the owner in possession 
of the premises, and his mother asserted that she had 
a charge of maintenance on it. They purported to 
mortgage the property in their own right as well as the 
shehaits of the idols; and the purpose for which 
the money was required was to carry out repairs of the 
house and to pay off debts which had been contracted for 
carrying on the worship of the idols. The deed of dedi- 
cation was shown to the mortgagee. 

On the 7th of March, 1910, both Chittaranjan and 
his mother executed a deed of revocation, stating that 
Chittaranjan had been in proprietary possession and 
enjoyment of the property always, and that it was owing 
to a deception practised upon him by his uncle that he 
had been made to execute the document of the 2nd of 
June, 1908, which w^as not enforceable, and he according- 
ly cancelled and nullified it by this deed of revocation, 
and that to this revocation his mother who had been ap- 
pointed shehait under the deed had agreed and affixed her 
•signature. It is stated by one witness that registered 
notices announcing the revocation were circulated and 
one of them was sent to Niranjan Muiharji and in 1911 
Chittaranjan applied for and obtained permission for put- 
ting up a scaffolding. 

On the 13th of May, 1914, Chittaranjan made a 
second mortgage of this property in favour of Shi am 
Sunder. Neither the previous mortgage-deed nor the 
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1929 ^QQ(^ Qf endowment nor the deed of revocation was ex- 

dasami SAHopressly mentioned in this document. But care was taken 
pabam Sha- to make the mortgagor liable in case such prior incum- 
MESHWAE. ^gre discovered. Shiam Sunder instituted a 

suit on the basis of this mortgage-deed and obtained a 
decree in March, 1922. This decree was put in execu- 
tion and the property was proclaimed to be sold on the 
20th of April, 1923. Three days before the date fixed, 
for the sale, a mortgage in favour of the appellant was 
executed by Chittaranjan, viz. on the 17th of April, 
1923. Under this document Chittaranjan received 
Es. 165 at the time of registration, and the rest of the 
amount was left in the hands of the mortgagee for pay- 
ment of the prior mortgagee, who was described as a 
creditor on the strength of a hand note, as well as the 
decretal amount. 

The plaintiff wanted to avoid this last mortgage-deed 
by the declaration that the property was not transfer- 
able. The contesting defendant pleaded that there had 
been no valid dedication, that the said deed of endowment 
had been executed under undue influence and misrepre- 
sentation, and that it was never acted upon or given 
effect to. There was a further plea that it had been duly 
revoked, and in any case there had been adverse posses- 
sion for more than 12 years against the idols. Lastly' 
it was pleaded that the amount of the mortgage money 
had been taken for purposes of legal necessity and was^ 
binding on the trust property. 

The learned Subordinate Judge has decreed the 
claim, holding that ^here was a valid dedication which 
could not have been revoked, and that tliere was no- 
limitation. He has further held that although the 
amount borrowed might have been for legal necessity, 
the defendant had not established that he had paid the 
said amount. 
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The plea of misrepresentation or undue influence 

alleged to have been exercised by Niranjan on Chittaran- Dasami faho 
jan has not been pressed before us. We must therefore pabam ' sha- 
take it that the deed of endowment was duly executed 
and registered by Chittaranjan on the 2nd of June, 

. 1908. 

The question whether it created a valid dedication 
» depends on whether there was a real intention to dedi- 

cate the property and the dedication was completed. No 
doubt there may be circumstances under which the mere 
execution and registration of a deed of endowment may 
not amount to a complete dedication and the proceeding 
may be merely a nominal one. On the other hand it is 
also clear that if a valid dedication has once been com- 
pleted there would be no power left in the donor to revoke 
it, and no assertion on his part or subsequent conduct con- 
trary to such dedication would have the effect of nullify- 
ing it. Not only the language of the document but the 
surrounding circumstances as well as subsequent conduct 
may be taken into consideration when finding whether 
there was a real intention to dedicate the property. The 
learned advocate for the appellant has strongly relied on 
the circumstance that no mutation took place on the 
strength of this dedication, and that no attempt has 
been made to produce accounts which would show that 
the whole of the income of the house was spent for the pur- 
poses of the endowment. He has strongly relied on the 
Puli Bench case of this Court in Sri Thahurji v. Suhhdeo 
Singh (1). The principle underlying that decision has 
been followed subsequently by two of the learned Judges 
in Ram Dhan v. Prayag Narain (2). But the question 
whether there was a real intention to dedicate the pro- 
perty is a matter of inference from the various cireurn- 
stances and by no means an abstract question of law. 

a) (1920) I. L. E., 42 All., 895. 


(2) (1921) I. L. E„ 43 AIL, 503. 
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1929 ’We may point out that in the case of Jadu Nath Singh 
dasami sahuv. ThaJiur Sita Ramji (1) there had also been a dedication 
Tmm ' sha - not followed by mutation of names and there was a non- 
MESHWAE. production of accounts showing that the waqf had been 
acted upon. Nevertheless in that case their Lordships of 
the Privy Council upheld . the dedication. In the case 
before us the omission to apply for mutation of names 
caii be explained to some extent by the circumstance that 
this was a house property situated in the city of Benares, 
as regards which the mutation of names may not be of 
the same importance as that with regard to zamindari 
property. In any case this omission by itself does not 
necessarily show that the deed was not acted upon. The 
oral evidence does indicate that the mother of Chittaran- 
jan who had been appointed shehait actusllj lived in 
this house, and the worship of the idols had been carried 
on as it had been done before. 

We come next to the mortgage-deed of 1909. The 
phraseology of this document is very curious and in some 
respects it is 'contradictory. But it is quite clear to us 
that this is the result of an anxiety in the mind of the 
mortgagee to take the mortgage from both Chittaranjan 
and his mother in both their capacities of owners and 
trustees. It is on account of this double capacity that 
the document has been carefully worded. There is no 
suggestion that the deed of dedication was a nullity or 
that it has been cancelled. On the other hand it is re- 
cited that it was one of the documents which was shown 
to the mortgagee. The amount borrowed is also stated 
to have been required for the repairs of the house and to 
pay off debts' incurred for carrying on the worship of the 
idols. These were purposes of the trust. Both Chit- 
taranjan and his mother are described as shehaits. Al- 
though there are recitals to the effect that one is the 
owner in possession and the other had a charge of main- 

a) (1917) I. L. R., 39 AH.. 5-58. 
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tenance on the premises, we are not satisfied that there 


was any clear assertion in this document that the deed of dasami sahc 
endowment had been a nullity from the very beginning pabam”' sha- 
or that it had been revoked. “ 


From these circumstances the court below has in- 
ferred that there had been a real intention to dedicate 
the property. We find ourselves unable to differ from 
that view. We must, therefore, hold that the deed of 
1908 was not a nullity from its very inception. 

The next question to consider is whether adverse pos- 
session for more than 12 years has put an end to this 
endowment. Under the deed possession was to pass 
from Chittaranjan to his mother, who was entitled to 
live in the house or let it out on rent as the sliebait 
of the idols, and was to spend the income on the worship 
of those idols. We have already pointed out that no 
mutation of names followed, and the payment of the 
municipal taxes continued to be made by Chittaranjan 
himself. In 1910 Chittaranjan and his mother both 
joined in executing the deed of revocation by which it 
was made clear that the executants had agreed that the 
endowment had ceased to be effective. That deed fur- 
ther recited that Chittaranjan had himself been in pro- 
prietary possession and in enjoyment of the property. 
Prom that moment therefore the character of the posses- 
sion of Chittaranjan over the house must be deemed to 
have been adverse as against the idols, of whom his 
mother was the shebait. It was after this that Chittaran- 
jan applied to the Municipal Board as owner of the house 
for permission to make additions, and he did put up a 
scaffolding presumably at his own expense. There is 
nothing to show that he surrendered possession to his 
mother in her capacity as the shebait of the idol's after the 
revocation. On the other hand, even if she occasionally 
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1929 , lived in the house she might well live in it because of her 
~ relationship with Chittaranjan. Eor over 12 years this 
pabam ' sha things continued; and there was no assertion 

MESHWAB. made on behalf of Niranjan or his heirs to intervene, 
or to see that the names of the idol's were duty entered 
either in the municipal or the revenue papers. In 1914 
there was a further mortgage created by Chittaranjan on 
this property in assertion of his own proprietary interest, 
f This also was a registered document. A decree was ob- 

I tained on the basis of this document, and the property 

; was put up for sale at a public auction. The present de- « i 

I fendant advanced his money more than 12 years after the 

deed of revocation had been executed, and even if he had 
got the registration registers searched for 12 years he 
I might not have discovered the earlier document. In any 

case the revocation itself had stood for more than 12 years 
and the possession of Chittaranjan over the house has ■ 

I remained for all that period without doubt. 


The learned advocate for the respondent has argued 
before us that in the circumstances of this case there 
could have been no adverse possession at all. The view 
of the court below that there could not be any adverse 
possession because the idols thernselves remained in -the 
house cannot for a moment be accepted. As a matter 
of fact there can be adverse possession, not only as against 
the idols but over the idols themselves. That adverse 
possession can be acquired against idols in respect of I 

property dedicated in their favour is fully clear from seve- ‘5 

ral cases decided by their Lordships of the Privy Coun- 
cil, We may refer to Jagadindra Nath Roy v. Hemanta 
Kumari Dehi (1) which was followed by this Court in the 
case of Ghitaf Mol v. Panchu Lai (2). We may also 
refer to the case of Damodar Das v. Lakhan Das (3). i’ 

(1) (1904) 1. L. E., 32 Cal., 129. (2) (192S) I. L. E., 48 All., 848. *' 

(3) (1910) I. L. E., 37 Cal., 88S. 
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In our opinion the same principle applies whether the , 

adverse possession is exercised by a total stranger or bycASAMi sabt 
the donor himself. So long as such possession is exer- p^uram ’ Sha- 
cised to the ouster and knowledge of Chittaranjan’s 
mother, who alone can hold the property on behalf of 
the idols, it would mature into title after the lapse of the 
prescribed period. 

The learned advocate for the respondent has drawn 
our attention to the clause in the deed of dedication 
authorizing Chittaranjan to see to the proper' carrying 
on of the worship. That conferred on him a right of 
intervention but it in no way amounted to a vesting of 
the trust property in him nor did it constitute him 
a trustee. There was therefore no bar to his exercising 
adverse possession or acquiring title by adverse pos- 
session over this property. 

We accordingly allow this appeal and setting aside 
the decree of the court below dismiss the plaintiff’s suit 
wdth costs. 

Before Mr. Jtistice Sulaiman and Mr. Justice Kendall. 

BAGHCHI LALi and others (Dependants) v. DEBI DIN 1929 
AND OTHE R S (DbFEND.ANTS) AND BENI PEASAD AND 
OTHERS (Plaintiffs).* 

Act {Local) No. XI of 1922 (Agra Pre-emption Act), sections 
4(1) and 20 — “Co-sharer” — Indefeasible interest — Full 
proprietary title necessary — Estoppel — Invalid transfer 
together with estoppel does not confer proprietary title. 

For a person to become a co-sharer within the meaning of 
section 4(1) of the Agra Pre-emption Act it is necessary that 
he should be entitled as proprietor to a share in the mahal. 

A right short of proprietary title will not do; nor can a person 
in adverse possession without actual title be said to be entitled 

^ First Appeal No. ^ 157 of 1926, from a decree of Jamuna Narain 
Diksbit, Additional Subordinate Judge of Banda, dated tbe 22nd of Sebruury, 

1926. 
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1929 as proprietor to the property in his possession so long as his 
~Paoh^"' matured by prescription. The expression “in- 

defeasible interest” in section 20 of the Agra Pre-emption 
Deb/' Din proprietary title which is not liable to 

be defeated. 

An oral gift of immovable property 'by a Hindu widow, 
followed by the donee’s possession, even if supplemented by 
circumstances creating an estoppel against the reversioners’ 
challenging the validity of the gift, will not, unless the posses- 
sion has been for twelve years, vest any proprietary title in 
the donee. 

Fateh Singh v. Thakur Rukmini Ramanji Maharaj (1), 
distinguished. 

Babu Piary Lai Banerji and Munshi Amhiha Prasad, 
for the appellants. 

Mr. Mahmud-ullah and Munshi Sarkar Bahadur 
Johari, for the respondents. 

SuLAiMAN and Kendall, JJ. : — Kirst Appeals Nos. 
157 and 158 of 1926 are connected and are- defendants’ 
appeals arising out of two suits for pre-emption. Under 
a sale-deed, dated the 9th of August, 1924, shares in two 
khatas Nos. 2 and 7 in mahal Mustaqil and mahal 
Ihtmali of village Tirmau were sold to the defendants. 
Two suits were separately instituted. The plaintiff al- 
leged that the defendants vendees were strangers and their 
names were wrongly recorded in the revenue papers. 
The defence raised by the defendants was that they were 
co-sharers on the same footing as the plaintiff. The 
defendants claimed title through one Jagannath. Before 
the trial commenced, the plaintiff’s counsel made it clear 
that he was not admitting the title of Jagannath at all. 

The court below has found in favour of the plaintiff 
and has decreed the claim except as regards mahal 
Ihtmali in which the defendants had become co-sharers 
of a deed of gift, dated the 15th of Novemher, 

(1) (1928) I. L. R., 46 All., 339. 
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Sewak was a proprietor in this village, and he died 
some time ago and was succeeded by his widow Musam- 
mat Jasodia. She also died some time about 1918. 
After her death the gatwari reported that the names of 
Sewak’s collaterals, Eamadhin and another, should he 
entered in the column of proprietors. An objection was 
made on behalf of Jagannath, who claimed that Musam- 
mat Jasodia had made a gift of the property in his favour 
and he was in possession as a donee. Apparently there 
was no registered deed and Jagannath was relying on an 
oral gift. On the 7th of May, 1919, an application was 
filed on behalf of Eamadhin purporting to act for himself 
and. as sarharahhar (or guardian) of Tissu and Gopi, in 
which the gift in favour of Jagannath was admitted, and 
there was a statement that the petitioners refused to take 
back the property and agreed to the mutation of names 
in favour of Jagannath. The court accordingly ordered 
that the name of Jagannath should be entered in place of 
the deceased Musammat Jasodia. 

The plaintiff led no evidence in the court below to 
show that any one other than Eamadhin and Gopi were 
the collaterals entitled to succeed on the death of Musam- 
mat Jasodia. Nor was it made clear before the court 
who Tissu was, as whose guardian Eamadhin had acted. 
In the absence of such evidence the court below has 


Bauhohi 

Lal 

D. 

Debi Din-^ 


assumed that Eamadhin and Gopi were the nest rever- 
sioners of Musammat Jasodia’s husband, and that there- 
fore there was a consent on the part of the persons in 
whom the property had become vested on her death. 
The learned Judge has also assumed in favour of the 
defendants that this consent of the reversioners will estop 
them from ousting Jagannath and from taking possession 
from his vendees, the present defendants, but has held 
that consent cannot confer perfect title on Jagannath 
and his vendees so long as the full period of 12 years has 
not expired. 
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In appeal before us it is contended that inasmuch as 
baohohi the reversioners who became entitled to the estate are 
estopped from recovering possession of the property from 
Debi Din. j^gannath and his transferees, and the heirs who would 
come after them would have to claim through them, the 
defendants had acquired an indefeasible title which is by 
no means liable to be defeated, and that inasmuch as they 
are in possession in the capacity of proprietors they can 
defeat the claim of the plaintiff. G-reat reliance is placed 
on the Full Bench case of Fateh Singh v. Thakur Ruk- 
mini Ramanji Maharaj (1). 

In the case before the Full Bench there was a re- 
gistered deed of transfer by the widow in her life-time, 
but the consent had been given by the reversioners before 
they had become entitled to the estate. In the present 
case the consent was given after such title had accrued, 
but there had never been any deed of gift by the lady 
at all. Without deciding “that the consent of Eamadhin 
and Gopi would operate as an estoppel against them and 
their representatives, we may for the purposes of this ap- 
peal assume that it would so operate. In this view it 
is unnecessary for us to examine whether this consent 
was for consideration or not. But it is clear to us that 
no interest in immoveable property can validly pass from 
one person to another in the eye of the law without there 
being a registered document of transfer. Under section 
123 of the Transfer of Property Act a gift can only be 
effected by means of a document duly registered. In the 
absence of such document, the proprietary interest in the 
property could not have passed from Musammat Jasodia 
to Jagannath or from Bamadhin and Gopi to Jagannath. 
Even if Bamadhin and Gopi or their heirs be estopped 
from claiming the possession of the property it is impos- 
sible to hold that proprietary title has actually become 
"Vested in Jagannath or his transferee. 

(1) (1928) I. L. E.. 45 All., 839. 
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For a person to become a co-sharer under the Agra 1929 
Pre'emption Act it is necessary under section 4, sub- eaohcbi 
clause (1) that he should be entitled as proprietor to a 
share in the mahal. A right, short of a proprietary title, 
e.g., that of a lessee or mortgagee, will not do. A person 
in adverse possession without actual title cannot be said 
to be entitled as proprietor to the property in his posses- 
sion so long as his title has not matured by prescription. 

We think that the expression “indefeasible interest” in 
section 20 also refers to full proprietary title which is not 
liable to be defeated. So long as proprietary title has 
not been acquired the defendant cannot successfully resist 
a claim by a co-sharer for pre-emption. Estoppel against 
the heirs is one thing and acquisition of title as proprietor 
is another. And of course the word interest can not in- 
clude an interest less than a proprietary interest. 

The court below has held that the agreement for 
mutation of names in favour of Jagannath in the revenue 
court was not in the nature of a family arrangement 
which would confer title on Jagannath. The applica- 
tion itself does not indicate that there had previously 
been any such family settlement. Nor is it clear that 
there was any hona fide dispute, nor could Jagannath, the 
son-in-law of Musammat Jasodia, be treated as a member 
of the family of Bamadhin and Gopi. The plea of a 
family settlement also was not raised in the written state- 
ment. We are therefore unable to hold that there was 
any such family settlement as, even in the absence of a 
registered document, could confer title on Jagannath. 

The result therefore is that the defendants cannot resist 
the plaintiff’s claim on the basis of the alleged oral gift 
made to their vendor Jagannath. 

Under the gift of the 15th of November, 1920, the 
defendants have acquired a share in patti No. 10 in mahal 
Mustaqil only. The shares sold are situated in khewats 
Nos. 2 and 7 which are in patti Sheo Din and patti Kalu 
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1929 respectively. According to the khewat, mahal MustaqO 
eaoho:^ is divided into several bahris, each bahri being snb- 
divided into pattis and each patti into several khewats. 
debi 'din. Khewat No. 1 is in patti Sukhnandan. Khewats Nos. 2 
and 3 are in patti Sheo Din. The areas of the two pattis 
are totalled separately and then the two are added to- 
gether to make up bahri Gnr Bakhsh Singh. The same 
process is followed as regards other bahris. It is clear 
to us therefore that bahri is a sub-division of the mahal 
very much like a thok, which is found in eastern dis- 
tricts. The plaintiff is undoubtedly a co-sharer in bahri 
Gur Bakhsh in which khewat No. 1 is situated. The 
defendants are not co-sharers in this bahri. The plain- 
tiff accordingly has preference under section 12, sub- 
clause (3). 

As regards khewat No. 7 which is situated in patti 
Kalu, we find that it is a part of another bahri called 
bahri Sheo Shankar and khewat No. 10 in which the 
defendants had become co-sharers is situated in the same 
bahri. As regards this khewat therefore the plaintiff 
cannot have preference as against the defendants. The 
learned Subordinate Judge has accordingly dismissed the 
claim with regard to this last-mentioned khewat. 

• In our opinion the view taken by the court below 
was correct and the decrees are right. Both the appeal's 
are accordingly dismissed with costs. 

KE VISIONAL CIVIL. 

Before Mr. Justice Dalai. 

1929 AWADH BIHAEI and another (Dboebe-holders) v. 

January, 29. FAHIMAN AND OTHERS (JhDGBMENT-DEBTOES) .* 

— Civil Procedure Code, order IX, rule 13 and order XXXIV, 
rule S— Final decree for foreclosure ex parte — 
Setting aside ex parte decree — Jurisdiction. 

Although order XXXIV, rule 3, of the Civil Procedure 
Code does not requu’e notice to be given to the defendant 

*CmI Revision No. 320 of 1928. 
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before the passing of a final decree for foreclosure, yet if on 
account of the want of such notice the defendant is absent and ' 
the final decree is passed in his absence, such decree is an 
ex parte decree and the provisions of order IX, rule 13, are 
applicable to it. The court has jurisdiction to set it aside if 
there was sufficient cause for the non-appearance of the de- 
fendant; and want of knowledge of the plaintiff’s application 
for a final decree is a sufficient cause. 

Mahadeo Pande v. Somnath Pande (1), Ramji Lai v. 
Karan Singh (2), Sital Singh v. Baijnath Prasad (3) and Bibi 
Taslinian v. Harihar Mahto (4), referred to. 

Munshi Shim Prasad Sinha, for the applicants. 

Pandit MisriLal Ghaturvedi, for the opposite parties. 

Dalal, J. : — This Court had the advantage of 
having alt the law on the subject placed before it with 
great care by Mr. Sinha and by Mr. Pande. 

The applicants' are decree-holders and they com- 
plained that the final foreclosure decree passed under 
order XXXIV, rule 3, of the Code of Civil Procedure for 
foreclosure in favour of the plaintiff has been set aside 
by the trial court without jurisdiction. This was their 
main ground of attack. Mr. Sinha, however, developed 
his argument and submitted that even if the trial court 
had jurisdiction it was not properly exercised. The suit 
on the mortgage resulted in a preliminary decree for fore- 
closure in pursuance of a compromise between the parties, 
according to which the plaintiff '^s'as held entitled to re- 
cover a certain amount of money from the defendants. 
The conditions were that the amount should be paid with- 
in nine months; that on such payment the property 
would be held to have been redeemed, and on non-pay- 
ment the property was to be foreclosed. There could not 
be any foreclosure without a final decree of the court 
under rule 3. As required by law the plaintiff applied 
under clause (2) of that rule. That rule is to the effect 


1920 


(1) (1926) I. L. R., 48 AU., 828. 
(8) (1922) I. L. E., 44 AIL, 668. 

48 


(2) (1917) I. L. E., 39 AIL. 632. 
(4) 0905) I. L. E., 82 Cal., 253. 


Awadh 

Bihabi 

V. 

Fahiman. 
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that “where such, payment is not so made the 
awadh court shall on application made in that behalf 
B by the plaintiff pass a decree that the defendant 
iAHiMAN. pgj-gQj^g claiming through or under him be de- 

barred from all rights to redeem the mortgaged property, 
and also, if necessary, ordering the defendant to put the 
plaintiff in possession of the property.” There is, how- 
ever, a proviso modifying the mandatory nature of the 
injunction to the effect that “the court may, upon good 
cause shown, and upon such terms, if any, as it thinks 
fit, from time to time postpone the date fixed for such 
payment. ’ ’ I have quoted the rule fully in order to show 
that the defendant had an interest in making the pay- 
ment when the plaintiff applied for the passing of the 
final decree, even though he w^as not prepared at that 
very time to pay the money decreed in the preliminary 
decree at once. 

On application by the plaintiff the court ordered a 
notice to issue to the defendant. It was not served on 
the defendant personally. On the date fixed for hearing 
the defendant did not appear, and a final decree for fore- 
closure was passed. In terms of that decree the property 
'Was foreclosed, and the plaintiff became owner of the 
property. 

Subsequently, within the period of limitation, the 
defendant applied to have this ex parte decree set aside. 
An order setting aside the ex parte decree was passed by 
the Munsif of Cawnpore. This is an application in re- 
vision from that order. 

The first argument on behalf of the plaintiff was that 
the final decree could not be termed ex parte because no 
notice to the defendant has been prescribed under rule 
3 of order XXXIY, of the Code of Civil Procedure. It 
has been held by a Bench of two Judges in this Court 
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that no notice is necessary : Mahadeo Pande v. Somnath 

Pande (1). So it is not necessary to pursue this awadh 

*- -IIJ Bihaet 

matter further. It was not held, however, in that case j,. 
that by reason of no notice being necessary a decree passed 
in the absence of the defendant would not be termed an 
ex parfie decree. The proceedings between the prelimi- 
nary and the final decree in a suit for foreclosure, that is, 
between the decree prescribed by rule 2 and the decree 
prescribed by rule 3, are held by this Court to be proceed- 
ings in suit : Ramji Lai v. Karan Sin^h (2) and Sital 
Singh v. Baijnath Prasad (3). Tor that reason my 
opinion is that the provisions of order IX will attach to 
those proceedings. Under rule 6 when the plaintiff alone 
appears and the defendant does not appear the court 
passes an ex parte decree. Such a decree can be set 
aside by the court under rule 13 of order IX. A Tull 
Tench of the Calcutta High Court held in Bihi Tasliman 
T. Harihar Mahto (4) that a court had inherent jurisdic- 
tion to set aside an order passed in ex parte proceedings. 

This was a case where the provisions of the Transfer of 
Property Act applied to proceedings in mortgage suits, and 
an application was made to set aside an order absolute 
for sale. It was conceded in that case also that an order 
absolute for sale may be passed without any notice to 
the judgement-debtor. Proceedings subsequent to the 
preliminary decree for sale W'ere treated prior to 1908 
as proceedings in execution. To provision was made 
applicable to such proceedings for a rehearing. Even 
so, the inherent power of a court to set aside ex parte 
proceedings was recognized. In my opinion, after Act 
To. V of 1908 the case is much stronger because the pro- 
ceedings subsequent to a preliminary decree are proceed- 
ings in suit and a decree passed in the absence of the 
defendant must he considered an ex parte decree, and 

(1) (1926) I. L. E., 48 AIL, 828. (2) (1917) I. L. B., 39 AIL, 632. 

(3) (1922) I. li. R., 44 AIL, 668. (4) (190,6) I. L. R., 32 CaL, 2B3. 
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there does not appear to be anything in the Code to 
prevent the provisions of rule 13 of order IX attaching 
to such a decree. The same view was taken by the 
Bombay High Court in a case tried by the Presidency 
Court of Small Causes where the proceedings under Chap- 
ter VII of the Presidency Small Cause Courts Act 
(No. XV of 1882) were admittedly not proceedings in a 
suit. The learned Judges who heard the reference were 
of opinion that the court of small causes had an inherent 
power to set aside an ex parte order. In the Allahabad 
case already cited in I. L. E., 48 All., the two learned 
Judges who delivered judgement found nothing in the 
case of BiU Tasliman inconsistent, with the view they 
had taken that a notice was not necessary to be issued to 
the defendant under rule 3. 

It cannot be denied, however, that the defendant 
was entitled to be present at the time of the passing of 
the decree. The trial court has rightly drawn attention 
to the form of the final decree for foreclosure where 
mention is specifically made of the court having heard 
the pleader for the .defendant (Civil Procedure Code 
Appendix D, form No. 10). When the defendant was 
at liberty to be present I am of opinion that a decree 
passed in his absence was an ex parte decree. When 
the decree, was an ex parte decree, the court had jurisdic- 
tion to set it aside. 

The next argument of Mr. Sinha was that the court 
exercised its jurisdiction illegally and with material irre- 
gularity in setting aside the decree. Under rule 13 the 
court has power to set aside a decree if the court is 
satisfied that the defendant was not duly served with 
summons, or was prevented by any sufficient cause from 
appearing when the suit was called on for hearing. The 
argument was that when no notice w^as necessary there 
can be no question of his being prevented from appearing 
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when the suit was called on for hearing. What I think 
important to notice is that though no notice was neces- awadh 
sary he had a right to appear and to be heard, and, there- 
fore, he was entitled to show that be was prevented by a 
sufficient cause from appearing when the suit was called 
on for hearing. There are two distinct divisions of the 
rule, one dealing with summons and the other inde- 
pendent of summons, referring to a sufficient cause 
preventing appearance. In my opinion the trial court 
was right in holding that the defendant had sufficient 
cause to prevent him from appearing when the suit w^as 
called. He had engaged a pleader and in ordinary course 
would have thought that he would be informed of the 
date of hearing. There was no particular date of hear- 
ing fixed under the preliminary decree. It was open to 
the plaintiff to apply for the passing of a final decree at 
any time after nine months from the date of the 
preliminary decree. Under the circumstances the de- 
fendant was prevented from appearing on the date of the 
hearing of the final decree by want of knowledge of the 
plaintiff’s proceedings. The trial court had jurisdiction 
to set aside the ex parte decree and has not exercised 
it irregularly. I dismiss this application with costs. 



THE INDIAN LAW HEPOHTS 

APPELLATE CIVIL. 


Before Mr. Justice Mukerji and Mr. Justice Niamat-uUah. 

kHAIE-UN-NISSA BIBI (Plaintiff) v. OUDH COMMEE- 
Jamary, 29 CIAL BANK, LTD., AND OTHBES (DEFENDANTS). 

Civil Procedure Code, order XXXIV, rule 5-Final decree 

for sale passed pending an appeal from a preliminary 
decree — V ahdity . 

A final decree for sale on foot of a mortgage, passed 
during the pendency of an appeal from the preliminary decree 
which is eventually affirmed by the court of appeal, is valid 
and binding on the parties and is capable of execution, but 
since it can not include costs of the appellate court the mort- 
gagee seeking to execute it cannot insist on including such 
costs, as he could do if he obtained a final decree on foot of the 
preliminary decree passed on appeal. Lalman v. Sliiam Smgh 
(1), distinguished. Gajadhar Singh v. Kishan Jiwan Lai (2), 
Fiizholmes v. Bank of Upper India, Ltd., (3) and Jowad 
Husain v.. Oendan Singh (4), referred to. 

MaulVi Iqbal Ahmad and Maulvi MukhUr Ahanad, 
for the appellant. 

Dr. Kailas Nath Katju and Mnnshi ShaM Saran, 
for the respondents. 

Mukerji, J.';— The plaintiff is the appellant in 
this Court. She instituted the suit out of which this, 
appeal has arisen under the following circumstances. 

The Oudh Commercial Bank, Ltd., Fyzabad, 
the respondent in this appeal, obtained a decree for sale 
on foot of a mortgage executed by two persons, viz. 
Saliha Bibi and her husband Eiasat Husain. Saliha 

♦First Appeal No. 313 of 1926, from a decree of Krishna Das, Addi- 
tional Subordinate Judge of Azamgarh, dated the 18th of April, 1925. • 

(1) (1926) 24 A. L. J., 288. (2) (1917) I. L. R., 39 AIL, 641. 

(S) (1926) I. L. R., 8 Lah., 253. (4) (1926) 24 A. L. J., 765. 
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Bibi was a first paternal cousin of the plaintiff and, ac- 

cording to the Shia law to which Saliha Bibi w^as subject, EHAm-tJs- 
on her death the plaintiff became the sole heir of her ™ 

property. The decree was joassed against Saliha Bibi 
and her husband and was followed by a final decree for 
. sale on the 16th of December, 1915. When the final 

decree was passed, an appeal against the preliminary Mukerji, i. 
decree was pending in the court of the Judicial Com- 
missioner, Lucknow. That court dismissed the appeal 
against the preliminary decree on the 26th of July, 1916. 

Ilia sat Husain died in June, 1916, and Saliha Bibi died 
in December, 1918. There was a dispute as to wlio 
should succeed to the estate of Saliha Bibi. It appears 
that nobody knew, at the time, not even the plaintiff 
herself, that the plaintiff Khair-un-nissa was the heir to, 

Saliha Bibi. Ehair-un-nissa was married to Eiasat 
Husain as was her cousin Saliha Bibi. Khair-un-nissa 
has a son in Marahmat Husain, who is the defendant 
No. 2 in this suit, by Eiasat Husain, her husband. Fear- 
ing that collateral relations would take the property of 
Saliha Bibi, Khair-un-nissa falsely set up her own son 
as the son of Saliha Bibi. There was a litigation, and 
ultimately it was established that Khair-un-nissa was the 
sole heir of Saliha Bibi. The respondents, the decree- 
holders, impleaded, for the purpose of the execution of 
their decree, a whole host of persons, viz., defendants 
Nos. 2 to 10 of the present suit. Marahmat Husain, 

I- being a minor, was impleaded under the guardianship of 

his mother Khair-un-nissa. The plaintiff brought the 
I suit, out of which this appeal has arisen, to obtain a dec- 

' laration that she was not made a party to the execution 

proceedings and her contention was that she, the only- 
legal heir, not being before the court, the decree had 
become barred by time. She sought a declaration that the 
decree had become time-barred and the property mortga- 
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1929 decree. Evidently, this last prayer was meant to follow 
EmiB-OT- as a corollary to the main proposition that the decree was 


NissA bibi ijime-barred. 

obeh Com- ^ number of other and subsidiary questions of fact 
Bank, Ltd. and law were raised in the suit, but they have all been 
decided by the learned Subordinate Judge and they have 
Muicerji, J. no* been re-agitated before us. The learned Subordinate 
Judge, on one of the points raised, held that the suit was 
not barred by section 47 of the Civil Procedure Code. It 
was conceded before us that the suit, as brought, would 
be barred by section 47 and we are of the same opinion. 
She must raise the question of limitation in the execution 
proceedings, and not by a separate suit. The learned 
counsel for the appellant, however, sought to raise a new 
point and it being a point of law he was allowed to raise 
it. His argument was that the final decree which is 
sought to be executed, dated the 16th of December, 1915, 
was a nullity and was not binding on the plaintiff. If 
this was so, the present suit was maintainable and the 
plaintiff could obtain a declaration to that effect. We 
have, therefore, to consider how far this contention is 
correct. 

The argument is based on this. As I have already 
pointed out, when the final decree was made in the mort- 
gage suit on the 16th of December, 1915, an appeal 
against the preliminary decree was pending before the 
court of the Judicial Commissioner of Oudh. The 
appeal was dismissed on the 26th of July, 1916. It is 
contended that there could be only one final decree in the 
case and that decree could be passed only after the 
appeal from the preliminary decree had been disposed of. 
It was further urged that as the appeal was not decided 
till 1916, the final decree passed in 1916 was a nullity. 
A case decided by two learned Judges of this Court, viz. 
Lalman v. Shiam Singh .(1), has been cited in support 

a) (1926) 24 A. L. J., 288. 
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of this proposition. This case goes to the full length 

of supporting the appellant’s case. If the learned Kha’r-to- 
Judges had decided the question of res judicata , feebly 
urged before them, after consideration, u’e would have 
thought it necessary to refer the present question before 
. a larger Bench. But I take' it that the question of res 

judicata was not pressed before the learned Judges and utikerji, j. 
the learned Judges did not direct their mind to a full- 
consideration of the same. 

The question of res judicata arises in this way. 

Granting for the sake of argument, that the final decree 
in a mortgage suit could not be passed till the appeal 
from the preliminary decree had been decided, we find 
it to be a dead fact that a final decree was passed as 
■ between the parties. The court that did pass the final 

i decree was seised of the case and had the jurisdiction, 

therefore, to pass it. It may be, if the contention of 
the plaintiff be right, that the court acted -wrongly in 
making the final decree and in disregarding the fact that 
an appeal from the preliminary decree was pending. The 
decree being there, rightly or wrongly passed, it binds 
the parties to it. The plaintiff’s predecessor in title 
being bound by the decree, it is not open to the plain- 
tiff to say that the decree is a nullity. This aspect of 
! the case was presented before the learned Judges in 24 

A. L. J., 288, but it was presented very feebly. The 
learned Judges brushed aside the arg-ument by pointing 
out that the decree-holder sought execution not only of 
the final decree but also sought to realize the costs which 
had been granted by the appellate court in dismissing 
the appeal against the preliminary decree. If this was 
so, it would have been enough to dismiss that portion of 
the application for execution as sought to execute, by sale 
of the property, the decree for costs passed by the appel- 
late court. If the decree-holder wanted a few rupees 
more than was warranted by the final decree, that would 
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be no ground for saying that the final decree was a 
Khaie-ot- nullity. 

I NISSA BiBI 

1 oothCom- I will now consider the argument of the plaintiff’s 

! Bam^Ltd. counsel as apart from authority furnished by the case 

I ' already discussed. The learned counsel relied on the 

' .. case of Gajadhar Singh v. Kiskan Jiwan Lai (1) and 

( Mukerji, j. Qj Upper India, Ltd. (2) decided by 

' their Lordships of the Privy Council, in which a certain 

? statement of the taw made by Banbrji, J., in the case in 

I. L. E. 39 AIL, 641, was approved. Both the cases 
were of limitation and the question arose whether for 
I the purpose of applying for a final decree the decree- 

holder had three years from the date of the preliminary 
decree passed by the first court or from the date of the 
decision of the appellate court where there was an 
■; appeal from the preliminary decree. It appears that in 

■; an earlier case Banerji, J.-, of this Court had held that 

limitation began to run from the date of the passing 
of the preliminary decree by the first court. In the case 
of Gajadhar Singh v. Kishan Jiwan Lai (1), the learned 
Judge modified his opinion and held that limitation would 
begin to run from the date of the final decision in appeal, 
j, In stating the law the learned Judge said that the law 

contemplated the passing of only one final decree and that 
final decree could be made only after the appellate court 
''' had decided the appeal from the preliminary decree. It 

! j . is'this dictum which has been approved of by their Lord- 

',j ships of the Privy Council. 

" ■ As already pointed out, the point before the Full 

Bench in the case in I. L. E. 39 All., and the point in 
the case before their Lordships of the Privy Council in 
I. L. E., 8 Lah., 253 w^ere ones of limitation. Tlie 
question that we have to decide is not one of limitation 
• but is whether a mortgagee who has obtained a decree 

I (1) (1917) I. L. R., 39 AIL, 641. (2) (1926) 1. L. E., 8 Lah., 253. 
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for sale is not entitled to ask for a final decree for sale, 
for the simple reason ttiat an appeal has been preferred Ehaie-to- 
against the preliminary decree. Suppose for example, a 
suit for sale is brought for recovery of Rs. 52,000. The 
defendant contends that Rs. 4,000 claimed as interest 
was not recoverable. The contention is disallowed by 
the court of first instance and a decree is passed for the Muierji, J. 
entire sum of Rs. 62,000. The defendant appeals only 
in so far as the decree was for recovery of Rs. 4,000, as 
interest. If it be the law that till the question of 
Rs. 4,000 is decided by the appellate court (it may take 
three years to decide the point) the decree-holder must 
wait and cannot realize the balance of the decretal 
amount as to which there is no dispute and must be con- 
tent with the reduced rate of interest at 6 per cent, per 
annum, although the stipulated interest might be much 
larger, that law would surely be very very ungenerous and 
irksome. Surely, unless there be any express law to 
the effect, we must not deduce it from the dicta already 
quoted which fell from eminent Judges on a pure ques- 
tion of limitation. 

Order XL, rule 5 of the Civil Procedure Code 
expressly lays down that the fact that an appeal is filed 
shall not, by itself, operate as a stay of execution. If 
we are to accept the appellant’s contention that by virtue 
of preferring an appeal, for however small a portion of the 
decree it may be, a judgement-debtor can put off the 
execution of a mortgage decree, we must surely have an 
authority for that. No such authority is quoted. The 
case of a mortgage decree does not stand apart. The 
same remarks apply to decrees for, say, dissolution of 
partnership and accounts, decrees for partition, a decree 
against an agent for rendition of account and so on. 

No doubt, where a preliminary decree has been inter- 
fered with by the appellate court, the final decree is 
affected to that extent. It is also clear that where a 
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decree-holder proceeds to obtain a final decree in spite 
Khaie.-ok^ of the fact that an appeal against a preliminary decree is 
JJISSA Bibi he takes some risks in having to apply for a 

oudh' Com- | hrial decree if the appellate court modifies the pre- 
;ba^’k, Ltd. liminary decree. But that is the case even where a 
simple money decree is passed. A simple money decree, 
Mnkirii, J. say for Es. 5,000, is passed. The decree-holder will 
have an absolute right to execute the decree at once 
although the defendant may prefer an appeal. If the 
appeal succeeds and if in the meanwhile the plaintiff has 
realized the decretal amount, he will have to refund the 
amount; but certainly nobody would argue that simply 
because the original decree stands the chance of being- 
modified on appeal no execution could be taken out. 
Where a decree is passed by parts, as in the case of a suit 
on a mortgage, the decree can be executed only after a 
final decree has been made. There must be some clear 
authority for holding that the mere fact that an appeal 
against the preliminary decree is pending is a sufficient 
* justification for postponing the passing of the final 
decree. 

I am, therefore, clearly of opinion that the conten- 
tion of the learned counsel for the appellant has no force 
and the final decree passed is not a nullity. 

I need not go back to the question of res judicata. 
The final decree, whether it should or should not have 
been passed, has been passed and therefore no valid 
objection can be taken to its execution. The appellate 
decree has not in any -way modified this final decree. 
There may be, but we do not know if it is the case, a 
decree for costs passed by the appellate court. That 
decree for costs may be a decree directing that the costs 
should be realized from the mortgaged property or it 
may be a decree directing that the unsuccessful respon- 
dent should pay the costs personally. If it is a personal 
decree, it will have to be executed independently. If 


c. ' -V “■* 1 
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the appellate decree directs that the costs should come out 
of the property mortgaged, that decree will not be ese- KHAnt-cN- 
cuted till a final decree is made including the appellate 
costs. In any view, the final decree as it stands is 

_ , „ UI^RClAjL 

capable of execution and nobody who is a party to the^ANK, l-id. 
execution, or his representative, can object to it. 

The result is that the appeal must fail. I would 
dismiss the appeal with costs. 

Niamat-ullah, J. ; — am in complete agreement 
with the view taken by my learned brother and with the 
reasons assigned by him in support of it. I would add 
a few words of my own as I feel strongly on the question 
whether the final decree passed during the pendency of an 
appeal from the preliminary decree which is eventually 
affirmed by the court of appeal is a nullity. Eeliance 
is placed on behalf of the appellant on Lalman v. SMam 
Singh (1) for the proposition that such a final decree is 
not capable of execution. This view, if accepted, will 
lead to some startling results. Order XXXTV, rule 5, 
runs as follows : — 

“(1) Where on or before the day fixed the defen- 
dant pays into court the amount declared due as afore- 
said together with such subsequent costs as are men- 
tioned in rule 10, the court shall pass a decree — 

(a) ordering the plaintiff to deliver up the docu- 

ments which under the terms of the preli- 
minary decree he is bound to deliver up, 
and, if so required — 

(b) ordering him to retransfer the mortgaged pro- 

perty as directed in the said decree, and 
also, if necessary, — 

(c) ordering him to put the defendant in posses- 

sion of the property. 

(1) (1925) 24 A. L. J., 288. 


i 
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1929 (2) Where such payment is hot so made, the court 

shall, on application made in that behalf by the plain- 
nissaBibi pg^gg g decree that the mortgaged property, or a 
Ooth'com- g-uf&cient part thereof, be sold, and that the proceeds of 
Hank, Ltd. the Sale be dealt with as is mentioned in rule 4. 

As soon as a suit for sale terminates in favour of the 
mortgagee a preliminary decree must follow. On the 
expiry of the usual period of grace, when payment is not 
made, the court “shall” pass a final decree “on applica- 
tion made in that behalf by the mortgagee. ’ ’ No notice of 
such application need be issued to the mortgagor, though 
one is usually issued. In view of the mandatory charac- 
ter of these provisions no court can refuse to pass a final 
decree if the mortgagee applies therefor. The mortgagor 
cannot be heard to say that he has preferred an appeal 
and therefore no final decree can be passed. This 
reductio ad ahsurdiCm becomes more marked if the provi- 
sions of order XXXIV, rules 2 and 3 are examined. 

• When a preliminary decree is passed in a foreclosure suit 
it directs payment “on a day within six months from 
the date of declaring the amounts due to be fixed by the 
court” (rule 2) and “if such payment is not so made, 
the court shall, on application made in that behalf by 
the plaintiff, pass a decree that the defendant ... be 
debarred from all right to redeem the mortgaged property 
and also, if necessary, ordering the defendant to put the 
plaintiff in possession of the property.” Then follows 
the proviso which proves the incorrectness of the view 
contended for, to demonstration. It is this : — “Provided 
that the court may, upon good cause shown and upon 
such terms (if any) as it thinks fit, from time to time 
postpone the day fixed for such payment.” 


1 




If the preliminary decree has been appealed from 
there is, in that view, little room for the court to exercise 
a discretion given by the proviso, nor is there any 
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need for a mortgagor to apply for an extension of time 
as lie can help himself to an extension if he has only 
preferred an appeal and in many cases to an extension 
for an inordinate length of time. If a case involves a 
substantial question of law an appeal to the Privy Council 
will afford great facilities for preventing the mortgagee 
from reaping the fruits of his decree. Where the mort- 
gage money already exceeds the value of the mortgaged 
property, as it may do in many cases, the delay in 
passing a final decree in a foreclosure suit is calculated 
to deprive him of any return for the interest accruing in 
the meantime. 

It is true a decree passed by a court of first instance, 
when affirmed on appeal, is merged in the appellate 
decree. But so long as no decree has been passed by 
the court of appeal it continues in full force, and the 
mortgagee can take action according to its tenor. It 
is open to a mortgagee to obtain a final decree, if other- 
wise entitled to it, even where an appeal is pending from 
the preliminary decree. But such a course entails some 
disadvantages, e.g. interest at contract rate is to be 
awarded up to the date fixed for payment by the prelimi- 
nary decree and thereafter at such rate as the court may 
allow and if he waits for the appellate decree he would be 
entitled to interest at the contract rate for a longer period. 
Whether a decree passed by a court of first instance will 
merge in the decree of the appellate court affirming it 
when a final decree intervenes and the mortgagee insists 
on executing the final decree already obtained or whether 
he can throw up such final decree and obtain another on 
foot of the preliminary decree passed by the appellate 
court affirming that of the court of first instance, are 
questions which do not call for decision in this case. It 
is, however, clear to my mind that where a final decree 
was actually passed pending an eventually unsuccessful 
appeal from the preliminary decree, it is binding on the 


1929 
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1929 parties and is capable of execution. Since it cannot 
include costs of the appellate court and possibly interest 
mssA bibi ^ iiigher rate for a certain period, the mortgagee seek- 
Otidh Com- ing to execute it cannot insist on including such costs 
ban^'ltb. and such interest, as he can do if he obtains a final 
decree on foot of the preliminary decree on appeal. The 
case of Lalman v. Shiam Singh (1) is distinguishable 
for the reason last mentioned. The learned Judges in 
repelling the argument that the final decree passed 
rightly or wrongly was binding between the parties, 
observed : “The simple answer to ii is that the mortgagee 
does not come merely on the basis of that decree as 
having been passed in his favour rightly or wrongly. He 
includes in his application for- execution costs awarded 
to him by the High Court as well and it is clear that he 
has in contemplation the correct final decree which ought 
to be passed in the suit. Such a correct decree has not 
yet been passed, so there can be no question of its execu- 
tion.” In the case before us there is no suggestion, 
and the question having been raised for the first time in 
this Court there is no evidence, that the mortgagee is, 
in effect, seeking to execute the supposed final decree 
based on the preliminary decree passed on appeal. It 
is true there are dicta in this and other cases, which, 
taken apart from the facts to which they refer, lend 
support to the appellant’s contention. Gajadhar Singh 
V. KishanJiwan Lai (2), Jowad Husain v. Gendan Singh 

(3) -and Fitzholmes v. The Bank of Upper India, Limited 

(4) , decide no more than that an application, made after 
the' decision on appeal, for a final decree to be passed on 
foot of the preliminary decree passed on appeal, is not 
barred by article 181, Indian Limitation Act, if it is 
within three years from the date of the appellate decree, 
though beyond three years from the date of the prelimi- 
nary decree passed by the court of first instance. They 


(1) 0925) 24 A. L. L., 288. 
(3) (1926) 24 A. L. J., 765. 


(2) (1917) I. L. E., 39 All., G-H- 
(4) (1926) I. L. E., 8 Lah., 253. 
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can be no authority for the proposition that no final ^929 
decree can be passed before the appeal is decided and, if Khaib-un- 
passed, cannot be executed. nissa Bibi 

OuDH Com- 

For the reasons stated above, I concur in the order mbhcial 
dismissing the appeal with costs. 

By the Court : — The appeal is dismissed with 
costs. 


Before Mr. Justice Mukerfi and Mr. Justice Niamat-uUah. 
HANWANT EAT (Defendant) v . CHANDI PEASAD and i929 

January, 

OTHEES (Plaintiffs) and UMAN DATTA and others 

(Defendants)."^ 

Act No, IV of 1882 {Transfer of Property Act), section 55 (2) 

— Implied covenant — Covenant running with the land — 

Indemnity clause- — Vendees from pre-emptor of original 
vendee entitled to the benefit — Act No. IX of 1908. 
{Limitation Act), article 116 — Applicability to implied 
covenant. 

On the 12th of February, 1912, H sold some zamindari 
property to M and others. By this sale-deed H agreed to 
indemnify the vendees if by any act of himself or by any 
claim of his children or the members of his family any defect 
arose in the property. K sued for pre-emption and on the 
25th of January, 1913, obtained a decree and, thereafter, 
possession. On the 6th of August, 1916, K and his joint 
brothers sold half the pre-empted property to the plaintiffs 
Nos. 1, 2 and three others. No indemnity clause was in- 
serted in this sale-deed. Subsequently the sons of H sued 
for cancellation of the sale-deed of 1912, and got a decree 
and obtained delivery of possession of the whole property 
on the 12th of March, 1921, 

The present suit was filed, in 1925, for compensation for 
breach of contract, based on the indemnity clause contained in 
the earlier sale-deed of 1912, by the brothers and survivors of 
K and two of the five vendees. 

First Appeal No. 96 of 1926, from a decree of Krislina Das, Addi- 
tional Subordinate Judge of Azamgarb, dated the 21st oj& November, 1925. 

'49ad 
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1^29 Held (1) that even if the vendees of K and his brothers 

Hanwant could not succeed on the express covenant in the sale-deed 
of 1912, they were entitled to succeed on the implied cove- 
Chandi nant as to title which runs with the land, under section 55 (2) 
Pbasad. qJ Transfer of Property Act; 

(2) that article 116 of the Limitation Act applied and 
therefore the suit was within time; 

(3) that the word “contract” used in article 116 of the 
Limitation Act should also include an iniplied contract. 

Gobind Dayal v. Inayat-ullah (1), referred to; Kundan 
Lai V. Bisheshar Dayal (2) not followed; Mul Kunwar v. Chat- 
tar Singh (3), followed; Janak Singh v. W alidad Khan (4), 
not followed; Nabin Chandra Ganguly y. Munshi Mander (5), 
Sigamani Pandithan y. Munibadra N ainar (6), Ganapa Putta 
Hegde v. Hammad Saiba (7), Injad Ali v. Mohini Chandra- 
Adhikari, (8), and Tricomdas Cooverji Bhoja v. Gopinath 
Jiu Thakur''(9) , followed. 

Babu Peary Lai Banerji and Munshi Kamla Kant 
'Varma, for the appellant. 

Maulvi Iqbal Ahmad, Maulvi Mukhtar Ahmad and 
Mr. Abu Ali, for the respondents. 

Mukbrji and Niamat-ullah, JJ. This is an' 
appeal by one who was arrayed as the defendant No. 1 in 
the original suit. The suit arose under the following 
circumstances. 

The appellant Hanwant Eai sold, on the 12th of 
February, 1912, a certain amount of property to Mulai 
and two others for the sum of Rs. 9,000. Kauleshar 
Rai, who has since died, brought a suit for pre-emption 
on the 7th of September, 1912, and obtained a decree, 
on condition of payment of the entire consideration 
money of Rs. 9,000 on the 25th of January, 1913. 

(1) (1885) I. L. R., 7 All., 776. (2) (1927) I. L. R., 60 AIL. 95. 

(3) (1908) I. L. R., 30 All., 402. (4) (191-5) 13 A. L. J., 689. 

(6) (1927) I. L. R., 6 Pat., 606. (6', [1926] A. I. R., (Mad.), 256. 

(7) (1926) I. L. R., 49 Bom., 696. (8) [1924] A. I. R., (Cal.), 148. 

(9) (1916) I. L. R.. 44 Cal., 759. 
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He deposited the money that he ■was required to do under 
the decree and obtained delivery of possession. The 
appeal to the High Court ■was dismissed. Kauleshar 
and his joint brothers, ■who are plaintiffs Nos. 3 and 4- 
in this action, sold a half share in the property pre- 
empted to the plaintiffs Nos. 1 and 2 of the suit and 
three others, on the 6th of August, 1916. The sons of 
Han’w^ant Eai challenged the sale made by their father, 
by suit No. 79 of 1919, and, eventually, got a decree for 
possession from the court of first instance and also by the 
court of appeal. The decree directed that on condition 
of payment of Es. 2,761-8-0, the plaintiffs, namely the 
sons of Hanwant Eai, would be entitled to recover pos- 
session. They deposited the money and obtained 
delivery of possession on the 12th of March, 1921. 


19-29 


H.4NWANT 

Rai 

V, 

Ohandi 

Peasab. 


Having tlms been dispossessed of their property the 
present suit was instituted by the brothers and survivors 
of Kauleshar Eai and two of the five transferees. It has 
been found that the defendant No. 1, one of such trans- 
ferees, has a small interest in the property mortgaged 
' and that the other transferees, never having paid any- 
thing towards the sale consideration, did not obtain any 
interest in the property. The present suit was directed 
for the recovery of several sums of money, viz. 
Es. 6,238-8-0, being the difference bet^ween the entire 
purchase money paid, viz. Es. 9,000 and the sum of 
Es. 2,761-8-0 paid by the sons as a condition precedent 
to their recovery of the property, for recovery of 
Es. 1,400, being the costs incurred by the plaintiffs in 
defending the sons’ suit, Es. 666-8-0 being the costs 
paid by the plaintiffs to the sons under the decrees 
obtained by them and Es. 4,336-14-6, interest on the 
sale consideration and other sums claimed. 

The suit has been decreed in its entirety except for 
the sum of Es. 1,400 which represented the amoimt of 
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costs incurred by the plaintiffs in defending the sons’ 
H4NWANT suit. The plaintiffs have not appealed, and as we have 
said, the present appeal is by Hanwant Kai alone. 
pbaTad. Two points have been urged before us, namely, (1) 
the pre-emptor’s vendees are not entitled to the benefit of 
the indemnity clause in the sale-deed executed by Han- 
want Eai in favour of Mulai and others, and (2), the suit 
was barred by limitation. 

We shall take up the first point first. The original 
sale-deed, namely the one executed by Hanwant in favour 
of Mulai and others, will be found printed at. page 23 of 
the record. By this sale-deed, Hanwant Kai expressly 
agreed to indemnify the vendees in case by any act of 
himself or by any claim of his children or the members of 
his family, any defect arose in the property. It is con- 
ceded that Kauleshar Kai, having succeeded in his suit 
for pre-emption, was substituted for the original vendees, 
as the vendee. That this was the position of the _pre- 
emptor is fully borne out by the Bull Bench case of 
GoUnd Dayal v. Inayat UllaK (1); vide the remarks of 
Mahmud, J., at page 808. It is clear, therefore, that so 
far as Kauleshar’ s surviving brothers are concerned, 
there can be no doubt that the suit is maintainable on 
the indemnity clause contained in the sale-deed of the 
12th of February, 1912. So far as the vendees are con- 
cerned, there are two positions. Either to them the 
benefit of the contract was transferred or it was not. If 
it was not transferred, the benefit of the contract remains 
entirely in Kauleshar’ s survivors. If they have lost the 
entire property which was obtained by pre-emption, they 
are entitled to recover the damages, irrespective of the 
fact that they have transferred half the property to other 
people. If to the vendees, the rights accruing under 
the indemnity clause have been assigned, they too are- 
entitled to maintain the suit. Further it appears that 
(1) ases) I. L. R., 7 ail, 77-5, 
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imder section 55, sub-section (2), of the Transfer of Pro-__ill_ 
perty Act there is always an implied covenant as to title 
and this covenant runs wuth the land. If that be the ®. 
case with respect to an implied contract, it seems to Aasa-d. 
follow that an express contract of this nature must also 
run wdth the land. In any case, the vendees from 
Kauleshar Kai and his brothers are entitled to take the 
benefit of the implied contract contained in section 55, 
sub-section (2), of the Transfer of Property Act. In any 
view of the case, it is impossible to maintain on behalf 
of the defendant No. 1 that the suit is not maintainable 
by the vendees of Kauleshar Eai and his brothers. 

We now come to the question of limitation. It is 
argued on behalf of Hanwant Eai that either article 62 
or article 97 of the Limitation Act applies, and as the 
suit was brought more than three years after delivery of 
possession to the sons of Hanwant Eai, the suit is barred 
by time. Eeliance has been placed on several cases and 
mainly on the ease of Kundan Lai v. Bisheshar Dayal 
(1). This was a decision of a Bench of two learned 
Judges of this Court and the learned Judges thought that 
they had to choose between two cases decided in this 
Court. Those twn cases were Mul Kunioar v. Ghattar 
Singh (2) and Janak Singh v. W alidad Khan (3). In 
the case in I. L. E. 30 AIL, 402 it w^as expressly decided 
that in the circumstances of the present case article 116 
of the Limitation Act applied. In the latter case in 
13 A. L. J. at page 669, article 116 was not applied on 
the express ground that there was no covenant to which 
article 116 could be applied. Their Lordships analysed 
the document before them and expressly found that there 
w-ere no covenants to which article 116 could apply. The 
earlier case of I.L.E. 30 AIL, 402, was not brought to 
the notice of the learned Judges. It was not necessary 
to do so. Their Lordships appear to have been fully 

a) (1927) I. L. E,, 50 All., 95. (2) (1908) I. L. E., 30 All., 4C2. 

(3) (1915) 13 A. L. J., 669. 
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i9'29 alive to the contents of article 116 of the Limitation 
Act, but, as we have said, they expressly said that in the 
circumstances of that case there was nothing in the sale- 

chandi 0 gg 0 which article 116 could be applied. In the case 
under discussion in I. L. E., 50 All., one Calcutta case 
and a Madras case were also cited, but they were not 
discussed. In view of the fact that the case in I. L. E., 
50 All. preferred to follow one of the cases to another of 
the cases decided in this Court, we think we are at liberty 
to accept the case in I. L. E., 30 All., 402, also a Bench 
decision, as a proper guide for us. ^ 

Considering the case apart from authority there can 
be little doubt that article 116 of the Limitation Act 
would be applicable. We shall presently show that that 
article has been applied not only in this Court, in the case 
of I. L. E. 30 All., but by several other High Courts in 
India and also by the Privy Council. Article 116 runs 
as follows : “Suit for compensation for the breach of a 
contract in writing registered : Period of limitation- 
six years : Time from which period runs — ^v'hen period 
of limitation would begin to- run against a suit brought 
on a similar contract not registered.” 

The contract in writing registered is that, in case 
the vendees lost the whole or any portion of the property 
on account of the claim made by the children of the 
vendor, they would be entitled to be indemnified. This 
is an express contract of indemnity. The cause of action 
would arise from the date of dispossession, a date which 
is within six years of the suit. Apart from authoritj^ 
therefore, there can be no difficulty in the application of 
article 116. Even if it had been the case that there was 
no express covenant, the implied covenant mentioned in 
section 55 of the Transfer of Property Act would be 
applicable. The fact that the implied contract is not 
put into the document itself will not make any difference. 
A contract may be express or implied (see section 9 of 
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the Contract Act). In article 116 of the Limitation Act, 

the word used is “contract.” This should include an hanwakt 

Eai 

implied contract also. We have to mention this aspect c. 
of the case because we have said that if the vendees from 
Kauleshar Eai and his brothers could not succeed on the 
express contract contained in the sale-deed of 1912, they 
were entitled to succeed on the implied covenant which 
runs with the land. 

In Nahin Chandra Ganguly v. Munshi Mander (1), 
it was held that the implied contract mentioned in sec- 
tion 108 of the Transfer of Property Act (the case was 
of a lease) could be read within article 116 of the Limi- 
tation Act and a suit for compensation for breach of the 
covenant would be governed by the six years’ rule of 
limitation. The same view was taken in Sigamani Pan- 
dithan v. Munihadra Naimr (2), following earlier 
Madras cases. The same view was taken in Ganapa 
Putta Hegde v. Hamniad Saiha (3) and in Injad AM v. 

Mohini Chandra Adhihari (4). In the case of Trieomdas 
Cooverji Bhoja v. Gopinaih Jiu Thahir (5), the ques- 
tion arose whether, where rent was payable under a regis- 
tered document, article 110 which applied expressly 
to a suit for recovery of arrears of rent applied or article 
116 with the larger period of limitation. Their 
Lordships of the Privy Council held that article 116 
applied to all eases in which the contract was in writing 
registered, although such cases may have been provided 
for in the earlier portion of the first schedule of the 
Limitation Act. This makes it entirely clear that a suit 
for compensation for breach of a contract that is in 
writing registered must be brought within article 116. 

We are entirely satisfied both on principle and on 
authority that the suit is within time. The result is 
that the appeal fails and is hereby dismissed with costs. 

(1) (1927) I. L. E., 6 Pat., 606. (2) [1926] A. I. E., (Mad.), 255. 

(3) (1925) I. L. E., 49 Boin., 596. (4) [1924] A, I. E., (Cal.), 148. 

(.5) (1916) I. L .R., 44 Cal., 759. 
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January, 24. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

JAMNA PE AS AD (Dependant) v. MUHAMMAD ZAHIE- 
UDDIN (Plaintipf).* 

.ict (Lo.cal) No. XI of 1922, {Agra Pre-emption Act), 
sections 4(3), 11, 12 — Sale of an isolated plot — Pre- 
emptible by a co-sharer in the mahal — Sale of a site of a 
building not exempted from the operation of the Act. 

A right of pre-emption accrues in favour of co-sharers in 
the mahal even when a petty proprietary interest is trans- 
ferred. 

Land covered by buildings is not exempt from the opera- 
tion of the Act and is hable to be pre-empted. 

Pandit Uma Shankar Bajpai, for the appellant. 

Mr. K. 0. Garleton, Mr. S. Mohammad Husain and 
Maulvi Mushtaq Ahmad, for the respondents. 

Sulaiman and Kendall, JJ. : — Three points have 
been urged in this appeal. The first is that an isolated 
plot of land is not pre-emptible under the Act. We are 
unable to accept this contention. Under sections 11 and 
12 a right of pre-emption accrues in favour of the co- 
sharers in the mahal even when a petty proprietary inter- 
est is transferred. 

The second point is that the land covered by such 
buildings is exempted from the operation of the Act. 
This contention also cannot be accepted. Section 4, 
sub-clause (3) makes the Act applicable to land, which 
includes things attached to the earth or permanently fast- 
ened to anything attached to the earth, when sold or fore- 
closed along with the land to which they are attached. 
This, in our opinion, includes buildings which 
are attached to the earth. We may in this connection 
point out that the expression “attached to the earth” has 

* S&cond Appeal No. 1262 of 1926, from a decree of D. Li. Johnstoii, 
District Judge of FilibMt, dated the 20th of March, 1926, confirming a 
decree of Lai Bha.gwati Dayal Singh, Mnnsif of Pilibhit, dated the 9tli of 
December, 1923. 
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been defined in section 3 of the Transfer of Property Act 
as meaning rooted in the earth or embedded in the earth 
as in the case of ■walls or buildings. There is no reason 
to suppose that that expression in this Act has a different 
meaning. It is by virtue of such a definition that house 
property is treated as immoveable property under the 
Transfer of Property Act and also under the General 
Clauses Act, vide Ahdnl Khan v. Shakira Bibi (!)• 

[The rest of the judgment is not material for the pur- 
poses of the report]. 

Appeal dismissed. 


Before Mr. Justice Banerji and Mr. Justice King. 

MANGAIjI PRASAD and another (Plain'xiffs) v . BABU 
RAM AND OTHERS (DEFENDANTS).* 

-iioard purporting to partition property — Signed by parties — 
Registration — Admissibility in evidence — Relinguishment 
of right of redemption by Hindu father — Without legal 
necessity and benefit to the family — Not binding on his 
sons. 

An award does not require registration merely because it 
is signed by the parties to the reference and purports to parti- 
tion the property. 

Where a Hindu father relinquished his right of redemption 
without any legal necessity or benefit to the family, the 
relinquishment was not binding on the sons. 

Tek Lai Singh v. Sripati Chotcdhury (2), referred to, 
Wazir Ali v. Mahbub Ali (3), followed. 

Pandit Uma Shankar Bajpai, for the appellants. 
Munshi , Narain Prasad Asthana, for the respon- 
dents. 

Banerji and King, JJ. : — This appeal arises out of 
a suit for possession of one-third share of a house. The 

* Second Appeal No. 255 of 1926, from a decree of Farid-nd-din Ahmad 
Fhan, Subordinate Judge of Mainpuri, dated the Sth of November, 1926, re- 
versing a decree of Lachhman Prasad, Munsif of Mainpuri, dated the 3r£l 
of September, 1924. 

(1) (1927) T. L. R., 50 All., 348. (2) (1913) 20 Indian Cases, 860. 

(3j (1914) *22 Indian Cases, 412. 
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1929 house originally belonged to Mulu and on his death his 
Mansam three sons, Narpat, Earn Sahai and Alkhi became joint 
pbasad of one-third share each. Narpat mortgaged his 

nABuRAit. one-third share in 1901 to his brother Earn Sahai for 
Es. 150 with possession. The plaintiffs are the son and 
grandson of Narpat. They allege that they redeemed 
the mortgage in 1922 by payment of the mortgage money 
to Anokhey Lai, son of Earn Sahai. They alleged that 
in spite of the redemption Anokhey Lai and defendants 
Nos. 2 to 4, who are the sons of Alkhi, refused to allow 
the plaintiffs to take possession; hence the suit. 

The defence set up by defendants Nos. 2 to 4 was 
that in 1909 there was a partition of the house between 
the three brothers. The partition was in accordance 
with an arbitration award. According to the terms 
of the award Narpat relinquished his one-third share in 
the house in consideration of release from liability to pay 
the mortgage money, and the two brothers Earn Sahai 
and Alkhi were allotted a half share each in the house. 
It is pleaded, therefore, that Narpat surrendered his 
equity of redemption and the plaintiffs had no right to 
make the so-called “redemption” in 1922 and are not 
entitled to recover possession of Narpat’ s share. 

The plaintiffs contend that they are not bound by 
the award of the abitrators since they were no parties 
to it. Their father signed the award but his action is 
not binding upon them since it amounted to a relinquish- 
ment of his interests without legal necessity and without 
any benefit to the family. It was also ple'aded that the 
arbitration award was inadmissible in evidence for want 
of registration. 

The court of first instance repelled the pleas raised 
in defence and decreed the plaintiffs’ claim. The lower 
appellate court took the view that the arbitration award 
was valid and binding upon the plaintiffs and therefore 
dismissed their claim in tot'o. - 
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Three principal points are raised bj" the learned 
advocate for the appellants. makgali 

Peasad 

The first point is that the award is inadmissible in b.abij Bam 
evidence for want of registration since it amounts to a 
deed of partition. He relies upon the ruling of the 
Calcutta High Court in Teh Lai Singh v. Sripati Chow- 
dkury (1). In that ruling it was observed that a docu- 
ment which purports to be an award may amount to 
something more than an award. If the parties to the 
reference affix their signatures to the award in token 
of their acceptance of the decision of the arbitrators the 
award may become thereupon a deed of partition and 
may as such become compulsorily registrable. These 
observations, however, were obiter dicta. The court held 
that the document in question was an award, and as such 
was not compulsorily registrable. 

On the other side we have been referred to a decision 
of the Punjab Chief Court in the case of Wazir Ali v. 

Mahhub Ali (2) which case is very much on all fours 
with the case before us. In that case also some brothers 
divided the family property between them and appointed 
arbitrators to carry out the partition. The award 
was signed not only by the arbitrators but also by the 
four brothers. It was contended in that case also that 
the award was inadmissible for want of registration as 
it amounted to a deed of partition. It was held that the 
document signed by arbitrators as their award does not 
cease to be an award merely because the settlement was 
‘ arrived at by the parties and was also signed by them. 

As an award it did not require registration. In our 
opinion the reasoning of the learned Judges who decided 
this case was sound and we agree with the view that an 
award does not require registration merely because it is 
signed by the parties to the reference and purports to 


(1) (1913) 20 Indian Cases, 660. 


(2) (1914) 22 IndiaB Cases, 412. 
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partition the property. 
Makoau sible in evidence. 


The award is therefore admis- 


Pea SAD 

V. 

.Bapu Ram. 


The next contention is that the sons, namely, the 
plaintiffs, are not hound by their father’s acceptance of 
this award. On this point we are in agreement with 
the learned advocate for the appellants. In the first 
place, it is clear that there was no substantial considera- 
tion for Narpat’s relinquishment of his interests in the 
family property. He was not under any personal liabil- 
ity to pay the mortgage money as the mortgage was with 
possession. He gained nothing by relinquishment of his 
right of redemption and such relinquishment must be 
regarded as without consideration. 

In the next place, it is clear that the relinquish- 
ment was not made for legal necessity or for the Benefit of 
the family and in that view of the case also it is not 
binding on the sons. 

The next point raised is that in any case the plain- 
tiffs’ suit should have been decreed as against Anokhey, 
defendant Ho. 1, since he had admitted the alleged 
redemption of the mortgage in 1922 by receipt of the 
mortgage money. Here again ive agree with the con- 
tention of the appellants. Anokhey Lai is the son of the 
original mortgagee and he is admittedly in possession 
of half the house in dispute. He admits that the plain- 
tiffs have not lost their right of redemption by reason of 
the family partition in 1909 and that they have in fact 
redeemed the mortgage by payment of the mortgage 
money to him. We see no reason whatever why their 
claim for one-third of the house should not he decreed as 
against Anokhey Lai. ■ His father accepted liability for 
the plaintiffs’ mortgaged share by receiving Es. 75 (half 
the mortgage money) from Alkhi at the time of the parti- 
tion in 1909, and Anokhey Lai admittedly received the 
whole of the mortgage money from the plaintiffs in 1922. 


•riA. 'A - 
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The plaintiffs are therefore entitled to recover possession 
of the one-third share out of the half share which is in 
the possession of Anokhey LaL. 

We accordingly allow the appeal as against Anokhey 
Lai and decree the plaintiffs’ suit for possession of one- 
third share in the house as against Anokhey Lai only. 
The appeal as against the other defendants is dismissed 
with costs throughout. Anokhey Lai never contested 
the suit or appeals, so no costs are awarded against him. 


REVISIONAL CRIMmAL. 

Before Mr. Justice Boys and Mr. Justice Sen. 

BMPEEOE V. EAM LAL and anotheb.^ 

Criminal Procedure Code, section 110 — Notice- — Evidence of Jf^nuary, 38. 
general repute — Admissibility of suspicions — Admissibility 
of previous convictions and the evidential value thereof — 

Ref ere nee — Procedure . 

In proceedings under section 110 of the Criminal Proce- 
dure Code each man proceeded against is entitled to a separate 
notice and not to have the charges which are going to be 
made against him confused with the charges that are being 
made against somebody else. 

The suspicion of a witness that the accused person com- 
mitted a particular theft is wholly inadmissible. A witness 
can not say what he suspects. He can depose to facts within 
his knowledge, and it will be for the magistrate to determine 
whether those facts alone or with other evidence create such 
a conviction in his mind as to justify calling for security. 

Evidence of general repute does not mean the placing of 
a heterogeneous mass of more or less general statements by any 
witness who can be produced to say something on hearsay or 
otherwise and label it “general repute”. A man’s general 
repute is just as much a fact as any other fact which can be 


1929 


Mangau 

Peasad 

V. 

Babu Ram.. 


1939 


* Criminal Reference Nb. 837 of 1928. 
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proved by a witness, and the witness should be asked questions 
to show that he is in a position to know what the general re- 
putation of the accused is, and as to when and in what cir- 
cumstances he has heard the character of the accused dis- 
cussed. 

The existence of previous convictions of offences such as 
theft is a matter which may and should be taken into considera- 
tion as indicating the character and disposition of the accused. 
At the same time weight must be given to a consideration of 
the period that has elapsed subsequent to the last conviction in 
order to see whether the accused has since shown a disposition 
to conduct himself properly. 

Proper procedure for making a ^Reference to the High 
Court pointed out. 

Tire Assistant Government Advocate (Dr. M. 
Wali-ullah), for the Crown. 

The opposite parties were not represented. 

Boys and Sen, JJ. : — This is described as a refer- 
ence by the Sessions Judge of Shahjahanpur. 

It appears that the police secured the institution of 
proceedings under section 110 of the Code of Criminal' 
Procedure against two persons Eoshan and Eamlal. The 
police desired that these two men should be bound down 
for a period of three years each. The case was heard at 
the usual great length which is one of the unfortunate 
characteristics of this type of case, and the Magistrate 
eventually discharged Eamlal and bound down Eoshan 
for a period of only one year. This did not satisfy the 
police, and the Prosecuting Inspector approached' the 
District Magistrate with a number of written criticisms 
of the order of the Trial Magistrate and concluded his 
notes as follows ; “It is therefore requested that a High 
Court may kindly be moved to enhance the term of one 
year’s notice of Eoshan to three years and to order the 
xe-trial of Eamlal under section 437 of the Code of 


1929 


Empeeob 

V, 

Ham Lal. 
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Crimifial Procedure.” The tj’-pewritten copy, whieh is all 

that can be. traced in this Court, is undated and shows Bmpbeor 

that the signature to the document is illegible. Eam ’lal. 

Whether this document was ever perused by the Dis- 
trict Magistrate or not, we are unable to say. The next 
proceeding that we have before us is a letter purporting 
to be from the District Magistrate to the Kegistrar of 
this Court, through the Sessions Judge of Shahjahanpur, 
wdiich purports to be signed on behalf of the District 
Magistrate by a Deputy Magistrate, apparently Pandit 
•Anirudh Kishan Sharma, and to it was attached the note 
of the Prosecuting Inspector. 

This letter, together with the note, reached the 
Sessions Judge, Mr. Ardagh. Whether there was any 
hearing of the case before Mr. Ardagh we cannot say; 
but he passed an order on the 1st of November, 1928, 
which begins ; “In this case the District Magistrate 
recommends that the period for which security is 
demanded from Eoshan be increased to three years and 
that security be demanded from Eamlal for one year. I 
have been through the file.” This suggests that the 
learned Judge examined the file for himself, but did not 
have it argued before him. His order, which is a very 
brief one, concludes ; ‘ ‘As regards the case of Eoshan 
from whom security was demanded for a year there ap- 
pears to be no necessity to appoach the Honourable High 
Court through the Local Government. No appeal has 
been presented on behalf of Eoshan, and the period of 
appeal has expired.” In an earlier portion of the judge- 
ment he had said : “I consider that the prosecution evid- 
ence against both the accused is unrebutted, and that 
security should have been demanded from both”, and as 
to Eoshan “security should have been demanded for a 
longer period.” In another place, on the back of the 
letter fr')ra the District Magistrate to the Eegistrar of 
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1929 this Court, which has been signed on behalf of the Dis- 
bmpebob ■ trict Magistrate by Mr. Sharma, Deputy Magistrate, the 
learned Judge endorsed: “Forwarded to the Eegistrar, 

High Court of Judicature at Allahabad, for orders of the 
Honourable Court.” In fact this last action is all that 
was called for on the part of the Sessions Judge in the 
case of a reference by the District Magistrate. In this 
manner the case has come before us. It would seem 
that neither the District Magistrate nor the ^ Deputy • 
Magistrate nor the Sessions Judge has appreciated the 
proper course to adopt. We will deal with these docu- 
ments seriatim in order to facilitate an appreciation of 
what we have to say. 

First, as to the order of Mr. Abdul Jalil, the Sub- 
Divisional Magistrate of Pawaia, dated the 4th of 
September, 1928, the order which we are asked to con- 
sider and to hold to have been mistaken, we would com- 
mence by expressing our high appreciation of the obvious j 
care and patience which he gave to a mass of confused 
evidence, and anything that we may say in reference to 
mistakes made by him must not.be understood to detract 
from that appreciation. 

The notice that was issued to the two men was a 
notice to them jointly, and this we consider was undesir- 
able. Each man is entitled to a separate notice and . 
not to have the charges which are going to be made 
against him confused with the charges that are being 
made against somebody else. There are no less than 
ten paragraphs in this notice, which is the order under I 

section 112 of the Code of Criminal Procedure.^ We | 

think that the Magistrate has correctly described it as m 
substance an order directed to Eamlal to show cause why I 
he should not be called upon to give security in the sum 
of Es. 100 with two sureties of Es. 100 each, for a period 
of three years on the ground that he was ‘ ‘by habit a 
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house-breaker and thief”, and this charge is one which 
comes under clause fa) of section 110. Ewpebob 

Eoshan was directed similarly to show cause why 
he should not furnish security on similar terms in respect 
of the charge that he was by habit a house-breaker and 
thief. But in his case there was also a further charge 
under clause (/) of section 110 that he was so desperate 
and dangerous as to render his being at large without 
security hazardous to the community. 

These were the charges which the two men had to 
meet and nothing that was not relevant to those charges 
was relevant to the case at all. We have read and 
analysed with care the judgement of the Magistrate, the 
note of the Prosecuting Inspector, the forwarding note 
of the Deputy Magistrate on behalf of the District Magis- 
trate, and the remarks of the Judge, and we do not 
propose to deal in detail with the various comments. A 
case of this description can, so far as it comes before us 
owing to the dissatisfaction of the District Magistrate 
only, come before us on the revisional side. It is not an 
appeal, and in accordance with the usual practice of this 
Court, which has been frequently stated, we decline to 
go into the merits of a case on the revisional side unless 
there is something to show us that there had been a 
material departure from the legal principles according to. 
which the case ought to have been dealt with; or, if w’e 
arc asked to go into the facts, we will only do so if 
something is showm to us which particularly indicates 
that it is desirable to enter into those facts. The 
principle on which the court acts has so often been 
enunciated that it is not necessary and should not be 
necessary to repeat them further than this. These 
remarks apply in their entirety to the case of Eoshan, 
though possibly with a little less force to the case of 
Bamlal, where we have been asked to set aside the order 
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1929 of discharge and to direct a further inquiry. We have, 
Empe®ob then, examined the evidence so far as was necessary to 
Eam*‘l.i£. enable us to see whether the Trial Magistrate had ap- 
proached the case in the proper way and had exercised a 
judicial discretion in reference to the weight of the evid- 
ence. There are only two points in regard to which we 
think the Magistrate was in error. He had before him 
in the case of Eoshan a number of previous convictions. 
His view of the value as evidence of those previous con- 
victions is possibly sound, but it has not been expressed 
quite as clearly as it might have been, and has therefore 
given the prosecution an opportunity of taking exception. 
We have no hesitation in saying that the existence of a 
number of previous convictions of offences such as theft 
is a matter which may and should be taken into consi- 
deration as indicating the character and disposition of 
the accused. But the Magistrate is quite right in saying 
that the existence of such convictions is not by itself 
sufficient to justify ordering the accused to furnish secu- 
rity. Weight must be given to a consideration of the 
period that elapsed subsequent to the last of the con- 
victions in order to see whether during that period the ac- 
cused has apparently shown a disposition to conduct him- 
self properly or whether there are indications that he has 
during that period continued in his previous course, 
though he may not have actually brought himself within 
the clutches of the law. It is from this aspect that we 
have ourselves considered the nature of the convictions 
and the evidence as to the conduct and reputation of the 
accused subsequent to the last conviction. The only 
other point which we find open to criticism is one in 
which the Magistrate, in our view, erred in favour of 
the prosecution. A mass of evidence was led to show 
that this person or the other had “suspected” the accused 
to be guilty of this or that theft. The Magistrate has 
weighed the value of this evidence, He need not have 


-'b> 
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done so, for it has no value whatever. Time after time 
this Court has pointed out that the suspicion of a wit- Empeeob 
ness that a particular man committed, either singly or eam^Lal. 
with others, a theft in his house is wholly inadmissible. 

In this respect it should be clearly realized that a police 
of&cer stands in no stronger position than any other 
witness. 

Having considered the w-hole ease at considerable 
length we have no hesitation in declining to interfere 
with the order of the Magistrate. 

But we cannot leave the case here. The amount of 
time of the court that is wasted in cases of this nature 
by the admission of a mass of inadmissible evidence, and 
the amount of time that is consequently also wasted in 
efforts by the superior courts to eliminate that evidence 
approaches to a scandal. In most cases if one were to go 
through the whole record scoring out the passages that 
should never have found a place there, it is probable 
that not ten per cent, of the evidence would remain. It 
does not, of course, follow that that remaining ten per 
cent, is not good and sufficient evidence. "We do not 
suggest that it is wholly the fault of Magistrates. It is 
very difficult for them in the press of their wurk to check 
each statement as it is made by a witness. But it is part 
of the duty of the Magistrate to see that inadmissible 
evidence is not admitted on to the record. We think 
that the Magistrate, in cases of this description where 
inadmissible evidence may so easily find entry, might 
welt ask the prosecution, as each witness is put into the 
witness-box, to what point the witness’ evidence is to be 
directed. He will then know exactly what to expect 
and be in a position to refuse promptly to record state- 
ments that are not admissible. 

There are only two kinds of evidence which are 
properly admissible. Ordinarily speaking the case will 
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1929 be governed by exactly the same rules of evidence as 
govern any other cases. A witness cannot say what 
kam'dal. he suspects. If the prosecution know that the witness 
does suspect the accused of having taken part in a theft, 
the prosecution can question that witness before he is 
put into the witness-box and ask him what are his reasons 
for suspecting the accused. They can themselves as- 
certain from the witness what facts are within his 
knowledge, and then put him into the witness-box to 
give evidence as to those facts, and it will be for the 
Magistrate to determine whether those facts alone or 
supported by other evidence create such a conviction in 
his mind as to justify calling for security. But a 
witness’ “suspicions” and his “allegations” that the 
accused is a thief, etc., are worth nothing and should 
not be admitted. The Legislature has further provided 
that evidence may be given of the general repute of the 
accused. This does not mean that the prosecution may 
place before the Magistrate a heterogeneous mass of more 
or less vague and general statements by any witness who 
can be produced to say something on hearsay or other- 
wise, label it “general repute” and ask the Magistrate 
to call for security on the strength of it. Yet this is 
undoubtedly a very general practice. A man’s general 
repute,' whether deserved or not, is just as much a fact 
as any other fact which can be proved by a witness. If 
the witness is a witness to ‘ ‘general repute’ ’ he may say : 
“The accused has the general reputation of being a man 
who habitually commits such and such offences.” In 
addition to this the witness may properly be put a few 
questions by the prosecution to show that he himself is 
in a position to know what the general reputation of the 
accused is. Further than this, on the mere question of 
“general repute,” it is unnecessary and generally undesir- 
able to go in examination-in-chief. If -the accused is 
d^ended, his counsel, if he sees fit, can ask any questions 
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that may go to show whether the witness is really telling 
the truth when he says that the accused’s “general^ re- empbbob 
pute” is so and so. He may question him if he thinks '-ul. 
fit as to when and under what circumstances he has 
heard the character of the accused discussed. He may, 
in fact, test the credibility of the witness as to the real 
existence of the alleged general reputation in any such 
legitimate w'ay. The Magistrate is, of course, at liberty 
to ask similar questions; and w^here the accused is not 
defended, or the Magistrate is not himself satisfied with 
the cross-examination, he should satisfy himself by 
asking such questions as may seem desirable. It is im- 
possible and we do not desire to lay down the exact course 
which such examination may take, but we do desire to 
make it clear that the mere production of a string of 
witnesses who say that an accused person’s general re- 
pute is so and so, can carry very little w^eight unless 
some attempt has been made to show' that, he is a person 
in a position to know' the general repute, and there has 
been some reasonable attempt by the counsel for the 
accused or by the court to check the value of the evidence. 

Before concluding we must draw' attention to the 
impropriety of the District Magistrate, nr the Deputy 
Magistrate, Mr. Anirudh Kishun Sharma, acting on his 
behalf, in forw'arding to the Sessions Judge or to this 
Court the notes of the Prosecuting Inspector. Those 
notes may be of some value or of little value as the 
case may* be for the purpose of instructing the G-ovem- 
ment Pleader who may have to support, the views of the 
District Magistrate at a later stage, but they are not 
material which ought to be placed before the court. 

The District Magistrate should have examined those 
notes for himself, and if there was any portion of them 
that contained material which he thought to be of value 
he should have embodied that material in his own order. 

In the present case he appears to have accepted en hloc 
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1929 the Prosecuting Inspector’s criticisms and has simply 
Empebob attached them to his letter. Apart from the general 
Bam*'lal. impropriety of this course, in this particular case it was 
still more gravely improper. The Prosecuting Inspector 
had used language about the Trial Magistrate which 
was most unbecoming and improper. If the District 
Magistrate did not consider it part of his duty to reprove 
the Prosecuting Inspector ■ for that language and saw 
nothing unfitting in a Prosecuting Inspector using such 
language about a Magistrate, that is possibly his con- 
cern. But he was very seriously wanting in a sense 
of what is proper in permitting a document containing 
tliat language to be forwarded to the Sessions Court or 
to tills Court. We have no hesitation in recording our 
opinion that the Prosecuting Inspector ought not to have 
been guilty of the use of such language in regard to any 
Magistrate. 

The result of our examination of the record is that 
w^e see no reason to interfere and reject the reference. 


1929 

January^ 


REVISIONAL CIVIL. 

Before Mr, Justice Dalai, 

HUKUM SINGH (Plaintiff) t?. SUKAJPAL SINGH and 
^ another (Defendants)."^ 

- Civil Procedure Code, section 152 — Amendment of judgement 
and decree on ground of accidental slip in judgement of 
predecessor in office,. 

Under the provisions of section 152 of the Civil Procedure 
Code it is open to a court to correct the errors arising in the 
judgement and the decree from an accidental slip in the judge- 
ment; and this can be done by a successor in office of 
the judge who passed the judgement and decree in question. 
.Surta V. Ganga (1), Shahah Din v. Siraj-ud-din (2), and 
Lakshman Iyengar v. Narayana lyengai (3), distinguished. 

*Cml Revision No, 10 of 1928. 

(1) (1885) T. L. B., 7 All., 411; 875. (2) '(1912) 17 Indian Cases", 418. 

(S) [1924] A. I. R., (Mad.), 225 
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I\Ii]iishi Binod Bikori Lai, f(w tlie applicant. 

Mnnsiii Namin Pramd A^tdtana, for the opposite 
parties. 

Dal.al, J. : — The learned Judge of Agra, Mr. 
Bennet, amended a judgement and decree of his predeces- 
sor in office Mr. Herchenroder on the ground of an 
accidental slip. A decree-holder failed in the execution 
court to obtain sale of certain trees and materials of a 
house of a judgement-debtor. The judgement-debtor 
was a tenant and the trees grew on his hold- 
ing and he was a licensee of the house. The 
decree-holder thereupon brought a declaratory suit that 
the trees and the materials of the house were saleable 
in execution of his decree. The suit was decreed with 
respect to both the trees and the materials by the trial 
court of the Munsif of Agra. An appeal was taken to 
the court of the District Judge and Mr. Herchenroder, 
Additional District Judge, decided it. In the operative 
part of the order he appears to have made the mistake 
of transposing the words “materials of the house” and 
“trees”. His judgement shows that he held the 
materials of the house liable to sale but not the trees, 
and so his intention was to decree the suit as to materials 
and dismiss it as to trees. By some slip the words w^ere 
transposed. Mr. Herchenroder left the district and there 
was no successor to him as Additional District Judge. 
The successor to the office was Mr. Bennet, the District 
Judge. A petition was presented to Mr. Bennet by the 
defendants zamindars under section 152 of the Code of 
Civil Procedure, desiring both the judgement and the 
decree to be amended for reasons already stated by me. 
A notice was issued to the plaintiff decree-holder, Hukum 
Singh. He made no appearance and the judgement and 
the decree were corrected as desired by the defendants 
gainindars, 


1929 


Hukum 

Singh 

tf. 

SUEAJPAL 

Singh. 
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1329 It is argued here that Mr. Bennet had no jurisdic- 

HoKuij'^ tion to make the correction. In my opinion, he had. 

I remember a second appeal in Oudh where under 
similar circumstances I corrected both the judgement 
and the decree of a learned brother of mine, who had by 
a slip written the word “decreed” in place of “dismiss- 
ed.” My learned brother had then left the court of the 
Judicial Commissioner and was in England, as was the 
case here. The provisions of section 152 are wider than 
the provisions of section 206 of the Code of 1882. The 
provisions of section 206 gave the court power only to 
amend the decree if it was found to be at variance with 
the judgement. Under the provisions of that section 
no power w'as given to the court to correct any accidental 
slip in the judgement. The provisions of section 152 
are very wide and give power to the court not only to 
correct clerical or arithmetical mistakes in judgements, 
decrees or orders, but also errors arising therein from any 
accidental slip or omission. This may be done at any 
time by the court, even without any application by any ■ 
of the parties. The aim of the present Code of Civil 
Procedure is to give a court the vddest powders possible 
to pass orders for the ends of justice at any time and in 
any situation. Beference as to rulings passed prior to. 
1908 can therefore he of no help. The rulings quoted by 
learned counsel for the applicant were : Surta v. Ganga 
(1), with the Full Bench judgement at page 875, and 
Sahah Din-v. Siraj-ud-din (Punjab Chief Court) (2). 
These rulings are no longer applicable. A ruling of the 
Madras High Court in the case of Lakshman Iyengar v. 
Naray ana Iyengar (3), was quoted. The matter w^as 
decided there on a very technical ground — that the appli- 
cation was only for the amendment of the decree and not 
. for -the amendment of the judgement, and the decree, 

(1) a885) I. L. R., 7 All., 411; 873. (2) (1912) 17 Inaian Gases, 418. 

. (3) [1924] A. I. E.,- (Mad.), 225 
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when it agreed with the judgeraent, could not be correct- 
ed under section 162. The court, however, gave the Hdkom 
indulgence of having the same application treated as an 
application for review. Obviously the court’s attention 
was not drawn to a simpler method of treating the appli- 
.cation as an application for the correction of the judges - 
ment as well as for the correction of the decree. I have 
read the judgement of Mr. Herchenroder and agree with 
Mr. Bennet that Mr. Herchenroder has made a slip and 
the correction was necessary for the ends of justice. 

This application is dismissed with costs. 


privy council. 


ABDUL JALIL KHAN Aisru others (Plaitiffs) v. OBAID- 
ULLAH KHAN and others (Defendants). 

[On appeal from the High Court at Allahabad.] - 

Civil Procedure Code, section 66 — Sale in execution — Benami 
purchase Peal purchaser obtaining title by adverse pos- 
session — Dispossssson by transferee from benamidar 
—Indian Limitation Act (IX of 1908), section 28 aHide 
144. 

If after an auction sale of immovable property in execu- 
tion of .a decree the real purchaser has for twelve-years pos- 
session adverse to the certified purchaser (his bencvmidar) and 
is then dispossessed by a transferee of the certified purchaser, 
he can sue for possession on the title acquired by him under 
the Indian Limitation Act, 1908, section 28 aind article 144, 
and need not aver or prove that the auction purchase was made 
for him; section 66 of the Code of Civil Procedure, 1908, 
therefore, does not apply in that case. 

Decree of the High Court, I. L. E., 43 AIL, 416; varied; 
■it was unnecessarj^ to decide whether the High Court had 
rightly held that in the case of a sale and transfer before 1909 

*Presmt : Lord. BMNESstJBGH,* Lord Daeusu, Lord ToMian, JoHk 

WALLIS and Sir George Lowndes. * . 

51ad. 


' i. G* 
im 

June, 17. 
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1929 section 66 of the Code of 1908, and not section 317 of the 
Abbot Code of 1882, applied . 

Appeal (No. 82 of 1924) from a decree of the High 
OBAiD-OTiJiH (January 15,. 1920) which affirmed, so far as is 

material to' the subject-matter of this report, a decree of 
the Additional Subordinate Judge of Aligarh. 

The suit related to immovable properties which, 
having been sold in execution of decrees, were transferred 
in 1900 by the certified' purchasers to the first respond- 
ent Obaid-IJllah. Both courts in India found that Abdul . 
Shakur and Abdul Latif, whose heirs were the appel- 
lants, were the true purchasers, who obtained possession 
upon the sales, and that they and the appellants after 
• them had been in physical possession until 1915. In 
1909 Abdul Ghafur had executed a deed of waqfnama of 
all his property, including his share of properties bought 
at the sales. 

The suit was brought by the appellants on the 5th 
of August, 1916, They prayed by their plaint for a de- 
claration that they were owners in possession of the pro- 
perties; alternatively, if it were found that the first res- 
pondent was in possession, for an order for possession; 
they alleged that they were the true purchasers, .also that 
any righfi or title which the first respondent had was ex- 
. tinguished by adverse possession. They also alleged that 
the waqfnama, of which Obaid-Ullah had been appointed 
mutwalli, was inoperative. 

The material facts appear from the judgement of the 
■Judicial Committee. 

The Subordinate Judge held that so far as the suit 
related to properties transferred by the certified pur- 
chasers it was barred by section 66 of the Code of Civil _ 
. -Procedure; but that the waqfnama had never been 
"hrought into operation, and that the, plaintiffs were en- 
■ titled to recover the properties included in it, except 


• 
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those purchased at the auction sale. He decreed accord- 

ingly. .^BDni. jalil 

On an appeal and cross-objection the High Couid c. 
dismissed the suit altogether. The learned Judges 
(Mbars, C. J. and Knox, J.) affirmed the view that so' 
far as the suit related to properties transferred by the 
certified purchaser it -was barred by section 66 of the 
Code of 1908; they rejected a contention that section 317 
of the Code of 1882, and not section 66 of 1908, applied. 

With regard to the waqfnama they held that the inten- 
tion having been to create a genuine dedication the sub- 
sequent conduct of Obaid-Ullah did not invalidate it. 

1929. April 16, 18. Dunne, K. C. and W attach, 
for the appellants : — The sale and transfer were both be- 
fore 1909, consequently the Code of Civil Procedure, 

1908, section 66 did not apply, as it is not retrospective 
in effect : Promatha- Nath Pal v. MoMni Mohan Pal (1). 

Section 317 of the Act of 1882 which was ia operation 
did not in terms apply to a suit against a transferee from 
a certified purchaser. The High Court at Allahabad in ' 

Sihta Kunwar v. Bhagoli (2) rightly held that section 317 
did not so apply by implication; the High Courts at Cal- 
cutta and Madras have also so held, though in Bombay it 
was held to the contrary. Section 66 should not be given 
a retrospective effect which takes away a right of action 
existing when it was passed; that is so, even if the sec- 
tion deals with a matter of procedure : Colonial Sugar 
Refining Co. v. Irving (3). Further, the plaintiffs plead- 
ed alternatively that they had a title by adverse posses- 
sion, and it was concurrently found that they were in 
possession from the date of the sale until 1915. They 
therefore had a title by adverse possession, and. it was 
concurrently found that they were in possession from 
the date of the sale unit 1915. They therefore had a 

<1) (im) I.L.R., 47 Cal., 1108. 12) (1S09) I.L.R., 21 All., 196. 

(3) [1905] A.C., 369. 
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1929 title under the Indian Limitation Act, section 28 and 
article 144 and an alternative cause of action to which 
section 66 of the Code did not apply. 

DeGruyther, K. G. and E. B. Raikes, for the first 
respondent ; — There is no ground for holding that sec- 
tion 66 of the Code of 1908 does not apply to every suit 
brought after that Code came into force by a person claim- 
ing’ to have purchased benami. Even if the Code of 
1882 applied, the High Court at Bombay rightly held in 
Han Govind v. Ramchandra (1) that section 317 applied 
to a suit against a transferee from a certified purchaser. 
The title by limitation was not put forward in the High 
Court, nor in the appellants’ reasons upon the present 
appeal. There was no finding that the plaintiffs’ pos- 
session wms adverse; it may equally have been by the con- 
sent of the certified purchaser. 

Dunrie, K. G., replied. 

June, 17! The judgment of ■ their Lordships was 
. delivered by Sir John Walljs : — 

The parties to this suit are members of a Muham- 
madan family, and the plaintiffs sue to establish their 
rights as heirs of Abdul Shakur and Abdul Latif to cer- 
tain properties in the villages of Chakathal and Kakathal, 
which are in possession of Obaid-LUah, the first defend- 
ant. . 

The deceased Abdul Shakur was the youngest of foui- 
brothers, Abdul Latif was the son of the eldest brother 
and Obaid-Ullah is the son of a younger brother. The- 
second and third defendants are. widows who have been 
made parties as being among the heirs of Abdul Latif. 
The present appeal relates only to certain properties in 
. the aforesaid villages j . which were purchased at court 
auctions in execution of decrees by Mahmud Ali on the 

. (1) {1906) I.L.E., 31 Bom^, 61. 
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20th of April, 1885, and by Sirajul' Haq on the 21st of 
March, 1892. On the 7th and 8th of July, 1900, Sirajnl abdto ja£h, 
Haq and Mahmud Ali e-Kecuted sale-deeds of these pro- ®. 
perties in favour of Obaid-Ullah, the first defendant. 

The plaintiffs’ case is that the purchases at the court 
auctions and the subsequent transfers were made henami 
for Abdul Shakur and Abdul La ti^', who had provided the 
purchase money. 

The plaintiffs further alleged that Abdul Latif, who 
died in 1909, and Abdul Shakur, who died in 1915, and 
the plaintiffs after them, had been in proprietary pos- 
session of these properties ever since the date of the court 
auctions, and that ‘by virtue of their possession for more 
than twelve years . the plaintiffs had become absolute 
owners in possession of the properties in question. 

It was admitted in the plaint that Abdul Latif," in 
April, 1909, some months before his death had executed 
a waqfnama of all his properties, but it was alleged that 
this waqfytama was a mere paper transaction, and was not 
binding on the plaintiffs. 

The plaint also alleged that after the deaths of Abdul 
Latif and Abdul Shakur, the first defendant, in Septem- 
ber, 1915", instituted suits for arrears of rent against 
tenants of the properties, and in May, 1916, instituted 
a suit for profits, which jeopardised the plaintiffs’ rights, 
and made it necessary to institute the present suit. 

They accordingly prayed for a declaration that they 
were the actual owners in possession of the suit properties, 
and for an injunction against the first defendant. The 
plaint was subsequently amended by including a prayer 
for possession in case the court should be of opinioi^ that 
the plaintiffs were not in possession. 

The first defendant pleaded that as regards the pro- 
perties purchased at court auctions in the name of Sirajui 
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Haq and Mahmud Ah, the suit was barred by section 66 
abdtil jIul of the Civil Procedure Code of 1908. He denied that 
the auction purchase was benami, and alleged that he 


Obaid-tjllah ills transferors had all along been in possession. A 
regards the waqf created by Abdul Latif , the first defend- 


ant admitted the execution of the deed of waqf, and that 
he had attested it,, and alleged that after the death of ’ 
Abdul Latif he had been duly appointed muticoMi or 
trustee of the waqf, but he alleged that he was then un- 
aware that the waqf deed included properties of his own 
which had been purchased by Sirajul Haq and MahnincI • 
Ali at the court auctions, and subsequently transferred to 
him. He further pleaded that the plaintiffs were not 
entitled to sue in respect of the properties owned by the 
'waqf unless the deed of waqf was cancelled. The second 
and third defendants filed written statements in which 
they challenged the validity of the waqf and prayed that 
their interest as heirs of Abdul Latif should be protected. 




The issues material to this appeal wrere as follows 

(3) Whether the plaintiffs are in possession? 

(4) Whether the claim is time-barred. 

(5) Whether the plaintiffs by adverse possession 

extending over twelve years have become 
the proprietors of the properties in suit? 

(6) Whether section 66 of the Civil Procedure 

Code bars the suit? 

(7) Whether purchases and acquisitions, made by 

Sirajul Haq and- Mahmud Ali Khan were 
really made by Abdul Latif Khan and 


.s Abdul Shakur Khan? . 

* (8) Whether the sales in favour of the defendant 


No. 1 were fictitious and the transactions 
were benami for Abdul Latif and Abdul 
Shakur? 
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(11) Whether the waqfnama executed by Abdul 

Latif was a genuine transaction or was it ' . 

only a nominal one? , v 

* ’ OBAID-ULiAH 

As regards issues (3) and (4) the Subordinate Judge, khan. 
whose findings of fact were accepted by the High Court, 
found that plaintiffs were not in possession at the date of 
suit, but that they and those through whom they claimed 
had been in possession, ‘ ‘physical possession at any rate,’ ’ 
down to the death of Abdul Shakur in 1915. 

On the 6th, 7tli and- 8th issues, he found .that the 
purchases and acquisitions made by Sirajul Haq and 
Mahmud Ali were really made by- Abdul Latif and Abdul 
Shakur and that the sales by Sirajul Haq and Mahmud 
Ali to the first defendant were also henami for Abdul 
Latif and Abdul Shakur, but as regards the properties 
covered by the auction purchases he held the suit was 

barred by section 66 of the Civil Procedure Code. • ' . 

• 

As regards the 5th issue the Subordinate Judge dis- 
posed of it by observing “the plaintiffs have pleaded in 
the alternative that if they had no title initially they 
. acquired 'one by adverse possession. The finding of the ■ 
court being that in respect of the bulk of the property 
•the owners were Shakur and Latif, no question of gain 
of proprietary title by adverse possession arises.” 

The Subordinate Judge also held that the waqf creat- 
•ed by Abdul Latif was a good and valid one, but that this 
was -not a sufficient ground for refusing to give posses- 
sion to the rightful heirs of the founder as the first defend- 
ant had taken possession of the waqf properties not as a * , I 

duly appointed mutwalli, but as a mere trespasser. I 


. In the result he decreed the suit except as to the 
properties which had been purchased henami at the court 
auctions, and directed that as regards any questions aris- 
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ing between the heirs of Abdul Shakur and Abdul Latif 
the parties should be referred to a separ-ate suit. 

The plaintiffs appealed to the High Court and the 
first defendant filed cross-objections. 

The High Court agreed with the findings of fact 
of the Subordinate Judge and approved of his reasons for 
holding that the suit was barred as regards the properties 
covered by the auction purchases. They held, however, 
that he was wrong in giving the plaintiffs a decree iii 
respect of properties which were included in the waqf 
created by Abdul Latif, as the gift of those properties 
to the waqf had been duly perfected by Abdul Latif in 
accordance with the requirements of Muhammadan law, 
and as, after his death, the first defendant had been duly 
appointed mutwalli of the waqf. 

They therefore dismissed the plaintiffs’ appeal and 
allowed the first defendant’s cross-objections as to the 
waqf properties. ■ . 

As regards the properties which, according to the 
findings, were purchased at court auctions by Sirajul Haq 
and Mahmud Ali benami for Abdul Shakur and Abdul 
Latif, and were subsequently transferred. to the first de- 
fendant, Obaid-Ullah benami for them, both the lower 
courts were of opinion that the suit was barred under 
section 66 of the Civil Procedure Code of 1908 on the 
ground that it was a suit against a - 'person claiming title 
under a purchase certified by the court . . . on the 

ground that the purchase was made on behalf of the 
plaintiff or on behalf of someone through whom the 
* plaintiff claims.” The present section says that “no 
suit shall be maintained against any person claiming title 
under a purchase certified by the court,’’ whereas the 

wording o”the corresponding.section 317 of the Code- of. 

1882 -vus no suit shall be maintained against the certi- 
fied purchaser, and the alteration was admittedly made 
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because it had been held by the Calcutta, Madras and 
Allahabad Courts that the section only prohibited suits abdto jaui, 
of this nature instituted against the certified purchaser s. 
himself and did not prohibit them when instituted against 
transferees from him, whereas in Bombay it was held 
that it did. In these circumstances, it has been held 
in Calcutta that the provisions of section 66 of the pre- 
sent Code in so far as they prohibit suits on the ground 
specified in the section, do not apply to suits against 
transferees from henamidars made when section 317 of 
the Code of 1882 ■was in force, and it has been contended 
before their Lordships on the authority of that decision 
that the lower courts were wrong in applying the provi- 
sions of section 66 of the Code of 1908 to the present 
case. 

Their Lordships do not propose to deal with this 
question, because, in their opinion, assuming the courts 
to have been right in holding that the case must be dealt 
with under the provisions of section 66 of the present 
Code, they .are of opinion that the plaintiffs are entitled 
to succeed on their alternative cause of action, which is 
the subject of the 5th issue, viz., their dispossession by 
the- first defendant after they had been in possession for 
more than twelve years, a contention very briefly dealt 
with by the Subordinate Judge and not mentioned by the 
High Court, though it was one of the grounds of appeal 
and was taken again in the application for leave to appeal 
to His Majesty in Council. 

In dealing with these questions their Lordships 
think it desirable in the first place to refer to Buhnns 
Kowur V. Ldla Buliooree Ball (1), a decision of this 
Board on the corresponding section of the Code of 1859, 
which is the leading authority as to the scope of the 
section. It was held in that case that the effect of the 
section was not to make these henami transactions illegal, 

(1) (1872) 14 Mco., I.A., 496. 
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but only to prohibit for reasons of public policy a suit 
against the certified purchaser oii the grounds .specified 
■ c. in the section; and in Lokhee Narain Roy Chowdhry v. 
Kalypuddo Bandopadhya (1), it was expressly ruled by 
this Board, following that decision, that where the certi- 
fied purchaser is a plaintiff, the real owner, if in pos- 
session, and if that possession has been honestly obtained, 

■ is not precluded by the section from showing the ‘real- 
nature of the transaction. 

Now it is clear under these rulings that, while the 
section protects the certified purchaser, so long as he re- 
tains the possession given hirfi by the court, from a suit 
by the true owner, if he allows the real purchaser “being 
the true owner’’ to get possession, the section does not 
enable him to sue for possession, because possession has 
come into the hands of the true owner, who is- entitled 
to it. ■ 



If then the true owner is subsequently dispossessed 
by the certified purchaser, is he precluded by the section 
from suing for recovery of possession? That must de-. 
pend on the question whether he is to be regarded as suing 
‘ ‘on the ground that the purchase was made on behalf of 
the plaintiff or on behalf of someone through whom the 
plaintiff claims’’ within the meaning of the section. In 
such a case, if the true owner has been in possession for 
less than twelve years, he will no doubt have to aver and 
prove as part of his cause of action that the auction pur- 
chase was made on his behalf, but that is not the case 
here, and their/tiordships express no opinion about this 
question as it has not been argued before them. 

Where, however, as in the' present case, the real 
pui'chasers have been allowed to remain in adverse pos- 
session for more than twelve years before dispossession, 
they are entitled to sue for possession on the title so 
' in nS75) L.B., 2 LA.. 164. 
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acquired under the Limitation Act, and it is unnecessary 
■ fop them to aver or prove that the auction purchases v'ere 
made on their behalf.- 

In their Lordships’ opinion the provisions of sec- 
tion 66 of the Code of Civil Procedure, 1908, and the cor- 
responding sections of the earlier Codes have no applica- 
tion to such a case. 

A suit based on di.spossession after twelve years’ ad- 
verse possession is clearly not a suit “on the ground that 
the purchase was made on behalf of the plaintitf or on 
behalf of someone through whom the plaintiff claims’’ 
within the meaning of the section, and does not become 
so merely because the plaintiff as part of an alternative 
cause of action sets up and proves that the purchases were, 
in fact, henami. 

The plaintiffs -are therefore entitled to succeed as re- 
gards the properties which were included in the- auction 
purchases, except in so far as they are included in the 
waqf created by Abdul Latif in 1909. It has been found 
by both courts that the gift to the waqf was duly per- 
fected according to the rules of Muhammadan law and by 
the High Court that the first defendant wns duly appoint- 
ed mutwalli or trastee of the waqf after the founder’s 
death, and the plaintiffs’ claim to the waqf properties has 
therefore been rightly disallowed. 

In these circumstances the- appeal must be allowed 
and the decrees of the lower courts varied by giving the 
plaintiffs a decree for the j3rope¥ties covered by the auc- 
tion purchases and not included in the waqf, but in the 
oircumstances their Lordships are of opinion that the 
plaintiffs should only recover half their costs in the courts 
below and here, and they ivill humbly advise His Majesty 
accordingly. 

Solicitor for appellant : H. S. L. Polak. ’ 

Solicitors for respondent : T. L. Wilson & Co. 


Abdul jALm 
Khan 

• V, 

Obaid-ullah 

Khan. 
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SHIB CHANDEA and anotheb (Defendants) v. LACHMI 

NAEAIN AND OTHERS (PLAINTIFFS). 

[On appeal from the High Court at Allahabad.] 

Mortgage— Redemption — Provision for redemption of proper- 
ties sfiparately — D.efiGiency in sum advanced — Proportion- 
ate reduction on separate redemption — Redemption by 

purchaser — Lis Pendens — Revenue paid by. mortgagees 

Transfer of Property Act (IV of -1882), sections 52, 83. 

Several properties were mortgaged together in 1905, the 
consideration being stated to be an advance of Es. 35,000; the 
mortgagors agreed to pay a fixed annual sum as interest and 
the Government revenue. By the deed -the properties could 
be redeemed separately bn payment of a sum specified for 
each, provided that all interest on the whole mortgage had 
been paid or tendered. The sum actually advanced was only 
Esi 30,984. In 1910 the mortgagees obtained a decree for 
interesit, and in 1912, while an appeal by the mortgagees was 
pending, the mortgagors sold two of the properties. On appeal 
the decreed amount was increased by adding interest pending 
the suit. The purchasers deposited money in court under the 
Transfer of Property Acit, 1882, section 83', with a view to 
redemption of the purchased properties. Upon an issue whe- 
ther the deposit was sufficient : — 

Held (1) that, both on general principles and under sec- 
tion o2 of the Transfer of' Property Act, the purchasers were 
liable in respedt of the increase in the amount for interest de- 
creed on appeal. 

(2) That though the sums specified as payable on redemp- 
tion of the separate properties, and the annual sum fixed for' 
interest, could properly be reduced in proportion to the defi- 
ciency in the sum advanced, Government revenue paid by the 
mortgagees could not be so reduced, as they were entitled to 
deduct it (with interest thereon) from any interest received 
by them, and to credit in account only the balance. 

(3) That consequently the deposit was insufficient. 

Decree of the High Court reversed. 

* Present : Lord Bmesbuegh, Lord Tomlin, and Sir Binod Mittbr. 
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Consolidated appeals (ISfos. 126 and 127 of 1926) 
from two decrees of the High Court (December 11, 1923) 
reversing two decrees of the Subordinate Judge, Morada- 
bad. 

■ The two suits giving rise to the appeals were brought 
by the respondents to redeem two separate properties 
which with other properties were the subject of a mort- 
gage, dated the 25th of March, 1905. The plaintiffs 
respondents had purchased the properties in suit in 1912 
from the mortgagors. The issue arising was whether a 
deposit made by the plaintiff sounder the Transfer of Pro- 
perty Act, 1882, section 83, was sufficient. 

The trial Judge held that the deposit w^as sufficient, 
but the High Court reversed that decision. 

■ The facts appear ftom the judgement of the Judicial 
Committee. 


1929 

Shib 

Chandea 

V. 

Laohmi 

Naeaix. 


1929. May 13, 14. Dunne, K. C. and Dube, for 
the appellants. 

DeQruyther, K. G. and Parikh, for the respondents. 

June, 21. The judgement of their Lordships was 
delivered by Sir Binod Mitter ; — 

These are two consolidated appeals against two de- 
crees dated the 11th December, 1923, of the High Court - 
of Judicature at Allahabad, setting aside two decrees 
dated the 18th of January, 1921, of the court of the 
Subordinate Judge, Moradabad. 


The two suits in which the decrees of the High 
Court were passed were brought by the plaintiffs respond- 
ents separately against the appellants to redeem two 
items of properties covered by a mortgage, dated the 23rd 
of March, 1905, namely, 13 biswas of the village Sadat 
Bari and the whole village Eudain, respectively, and the 
question for determination now is whether the deposit 
made by the plaintiffs under section 83 of the Transfer 
of Property Act on the 29th of June, 1912, was sufficient. 
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' On the 23rd of March, 1905, the original mortgagor^ 

ciiA ^ mortgage deed in favour of the appellant Shib 

V. Chandra and another who, on the same day, executed a 
^AEA^ lease in favour of the mortgagors in respect of the mort- 
gaged premises and under that lease, the mortgagors 
agreed to pay Es. 2,325 in two instalments per annum 
(which also was the agreed amount of interest under the 
mortgage-deed), together with the sum of Es. 1,526 as 
Government, revenue on the properties. It was agreed 
that if there was any deficiency in the payment of interest 
or lease .money then .the amount should carry compound 
interest at the rate of 1 Ee. per cent, per mensem. It 
was. provided by the mortgage deed that each property- 
could be separately redeemed in the month of June of 
any year on payment of the amount entered against it ■ 
; in the deed, provided always that the interest on the whole 
mortgage money had been paid or tendered at the time 
of such redemption. The consideration stated in the 
mortgage deed w^as Es. 35,00. The only sum the mort- 
gagors ever repaid was Es. 1,000 in January, 1907. 




On the 14th of January, 1910, the mortgagees 
brought a suit in the court oh the Subordinate Judge of 
Moradabad (hereinafter referred to as the original suit) 
against the mortgagors for recovery of Es. 12,327-5, 
being the interest or lease money up to June, 1909,- to-, 
gether withnompound interest at 12 per cent, per annum 
as provided for in the mortgage deed and in the lease. 
The mortgagees further claimed interest pendente lite 
and interest up to realization, and they, also prayed for 
sale of .the mortgaged properties in default of the pay- ' 
ment of the amount that might be decreed in their favour 
and claimed possession of the mortgaged premises. ' The 
mortgagors contended that the whole of the Es. 35,000 
mentioned in the mortgage deed had not been advanced, 
but that a sum of Es. 30,984 only was advanced and that 
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the interest. payable on the mortgage or the lease money 

should be proportionately reduced. Shb 

Chandra 

On the 23rd of February, 1912, the Subordina:e «. 
Judge decided that the sum actually advanced was kasadj. 
Rs. 30,984, and that, therefore, the amount of annual 
interest or lease money was Es. 2,058-3-6 and not 
Rs. 2,32, as stated in the mortgage deed and the lease. 

He accordingly passed a decree for Rs. 10,720-10-4 and 
interest thereon at the rate of 6 per cent, per anpum until 
realization with costs amounting to Rs. 1,770-2-8. He 
also gave the mortgagees a decree for sde under order 
XXXIY, rule 4, of the Code of Civil Procedure, 1908, 
in default of the payment of the decretal amount on or 
before the 22nd of August, 1912, and he further decreed 
that Rs. 12,812-7-3 would be due on that date. He fur- 
ther decreed possession of the mortgaged properties to the. 
mortgagees, and they, on the 3rd of April, 1912, obtain- 
ed symbolical but not actual possession. 

It appears that the Subordinate Judge did not allow 
any interest during the })endency of the original suit and 
the mortgagees (that is the present appellants) appealed • 
against the decree of the Subordinate Judge to the High 
Court -of Judicature at Allahabad and the High Court, 
on the 27th of January, 1914, varied the decree of the 
Subordinate Judge by allowing interest during the pen- 
dency of the suit to the extent of Es. 2,706-2, and they 
allowed the costs of the appeal, which were fixed at 
Rs. 416-12-6. The decree of the Subordinate Judge was 
therefore increased by Rs. 3,122-14-6. 

While the appeal of the mortgagees was' pending, the 
mortgagors on the 12th of April, 1912, sold and conveyed 
their equity of redemption in mauza Sadat Bari to Pandit . 

Bihari Lai (the predecessor in interest of the present 
plaintiffs in. the first suit — that is suit No. 333 of 1919), 
and they also on the 22nd of June, 1912, sold and con- 
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_veyed their equity of redemption in mauza. Eudain to 
Eameshwar Sahai and Bhola Nath (the latter being the 
predecessors in interest of respondents two and three in 
suit No. 371 of 1919). 

In the mortgage deed in suit the sum of Es. 13,000 
was entered as the principal amount against village 
Eudain, and the sum of Es. 5,000 was entered as the 
principal against Sadat Bari. Bihari Lai, the purchaser 
of 'Sadat ^Bari, also purchased certain other items of 
property ; i.e., a grove consisting of some land in Majahid- 
pur Sarai and certain houses and shops, and the sum of 
Es.^ 4,000 was entered against them as the principal. 
This last-mentioned property is not the subject matter of 
the suits for redemption. 

The conveyance of the 12th of April, 1912, men- 
tioned that the sum of Es. 32,000 was left with the 
purchaser for payment of the miscellaneous debts due 
under decrees and mortgage money and other debts, etc., 
payable by the vendors, and it was agreed that the vendors 
should cause to be paid by the purchaser under their super- 
vision the sum of Es. 32,000 to the creditors of the ven- 
dors'. . By the deed of the 27th of June, 1912, the sum 
of Es. 13,000 was left with the purchasers of village 
Eudain for payment to the mortgagee. • 

On the 29th of June, 1912, a aum of Es. 41,837-5-6 
was deposited in court by the purchasers under section 83 
of ^ the Transfer of Property Act, and the respondents 
allege that on this deposit being made they were entitled 
to call upon the mortgagees to reconvey -the properties 
which they had purchased. . • 

The question is whether this sum was sufficient. 
The sum of Es. 41,837-5-6 was made up of the following 
items:— 

{a) Es. 16,120-14-6' for principal allocated for re- 
demption of all the pro- 
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perties purchased by Bihari 1929 
and interest on the entire 
mortgage from January, chaotra 
1910, to June, 1912. Lac!hmi 

Nah.\in. 

(b) Es. 4,716-7-0 paid by Bihari towards satisfac- 

tion of the decree in part of 
the original suit. 

(c) Rs. 13,000-0-0 paid by Eameshwar Sahai. 

(d) Es. 8,000-0-0 paid by Eameshwar Sahai to- 

wards the decree in the ori- 
ginal suit. 

Total ... Es. 41,837-5-6 


The Subordinate Judge in his judgement has held 
that the sum that the purchasers ought to have deposited 
was Rs. 45,935-13-3. He held that although the judge- 
ment of the High Court was not delivered till January, 
1914, still on the date of the tender that sum vdiich the 
High Court allowed in addition to what the Subordinate 
Judge in the original suit had awarded was in fact due 
on the 29th of June, 1912. He also held that although 
the principal sum of Es. 35,000 had been held not to have 
been paid, but that only Es. 30,984 had’been advanced on 
the mortgage, still there should be no proportionate re- 
duction of the sum ^xed for the redemption of each item 
of property as entered in the mortgage deed against that 
property. He further held that the costs of the appeal 
to the High Court ^s also the land revenue that had been 
paid to the Government by the mortgagees with interest 
thereon should be taken into account. In his view 
Es. 45,935-13-3 was the sum that the purchasers had 
to pay before they could redeem the properties purchased 
by them. Accordingly he held that the tender fell short 

52ad. 
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. by Es. 4,098-7-9. On appeal, however, the High Court 
held that the sufficiency of the amount of deposit should 
be judged by the state of things on the 29th of June, 
1912, irrespective of the result of the appeal, and they 
further held that as only Es. 30,984 was advanced instead 
of Es. 36,000, the equitable method of dealing with this 
would be to distribute , the reduction of principal over 
each item of property specified at the foot of the mortgage, 
and that by adopting this method the principal sum pay- 
able by the purchasers would be Es. 19,472-12-11 in- 
stead of.Es. 22,000. 

Their Lordships are of opinion that the view of the 
High Court on this last-mentioned point is correct, and 
in fact Mr. Dunne, for the appellants, did not serious- 
ly contest it. Their Lordships are, however, of opinion 
that the purchasers were bound by the decision of the 
High Court whereby that Court increased the amount 
awarded by the Subordinate Judge in the original suit- by 
Es. 3,179. The purchasers can have no higher rights 
than their vendors, and it appears to their Lordships also 
that the sale having been made during the active prosecu- 
tion x)f the litigation between the mortgagees and the 
mortgagors, the purchasers must be bound by the result 
of the litigation : See section 52, Transfer of Property 
Act, and Paiyaz Humin Khan y. Prag Narain (1). 

Their Lordships are further of opinion that 
Es. 926-9-10 were due to the mortgagees, for Govern- 
ment revenue and interest thereon, both by the terms of 
the mortgage deed and the lease, as also by the general 
law of mortgage in India. 

The High Court in its judgement has held that the 
whole of this .sum should not be added for the purpose of 
testing the sufficiency of the tender, but that it should 
be equitably distributed as against the purchasers in the 

(1) (1907) I.L.E., 29 AU., 389. 
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same way as the principal amount of Es. 22,000 is to be 
distributed. Even if this view were taken, the amount 
would work out at about Es. 614, which would make no 
difference in the result. 

Their Lordships, however, think that this view of 
the High Court is not correct. It is quite clear that the 
mortgagees by paying the Government revenue are en- 
titled to add the same for the purpose of ascertaining their 
total dues under their mortgage : See Nugenderchunder 
Ghose v. Sreemiitty Kaminee Dossee (1). In the present 
case under the mortgage deed Government revenue has to 
be deducted in the first instance from the entire income, 
therefore, it should be deducted before any credit for in- 
terest is given at all, and when the tender of interest was 
made on the 29th of June, 1912, the mortgagees were en- 
titled to deduct the Government revenue paid by them 
and interest thereon from the interest which had been 
paid by the mortgagors and only credit the balance to the 
interest account, and as the purchasers had to pay the 
entire interest before they could call for redemption, this 
suggestion of the High Court seems to their Lordships 
to be wTong. 


1929 

Shib 

Chahdea ’ 

tj- 

Lachmi 

Nabain. 


• Mr. DeGniyther contended that as the purchasers 
deposited all instalments of interest from January, 1910 
to June, 1912, and added thereto the interest on the same 
they had thereby in fact paid the full interest during the 
pendency of the original suit, namely, from June, 1909 
to February, 1912. 


The Subordinate Judge, in the original suit, had 
decreed interest up to June, 1909, and fixed the same 
at Es. 10,720-10-4, therefore, on the 1st of June, 1910, 
the interest that must be calculated would be not only 
interest on the instalment from June, 1909, to June, 

(1) (1867) 11 Moo. I.A.. 241 (258). 
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1910, but upon the decreed amount of Es. 10,720-10-4, 
plus the instalment that fell due between June, 1909, 
and June, 1910, as the mortgage deed provided for com- 
pound interest. The argument of Mr. De Gruyther, 
therefore, seems more specious than sound. If calgu- 
lation is made on this basis even then the deposit is 
insufficient. 

Deducting, however, from the said sum of 
Rs. 45,935-13-3 (which the Subordinate Judge held 
due in June, 1912), the sum of Rs. 2,527-3-1, which 
represents the difference between the said principal sum 
of Rs. 22,000 and Rs. 19,472-12-11 which the High 
Court rightly held to be the principal sum payable by the 
purchasers, the deposit should have been for Rs. 43,405- 
10-2. The result, therefore, is that the deposit was in- 
sufficient and interest did not cease to run from the 
29th of June, 1912, and their Lordships accordingly 
bold that the decrees of the High Court should be set 
aside and the cases remitted for ascertainment of the 
sum which is due to the mortgagees from the mortgagors 
and they are of opinion that a decree for redemption 
under order XXXTV, rule 7, should be passed on the 
aforesaid basis. 

The contesting respondents will pay to the appel- 
lants the costs of these appeals as also their costs in the 
courts below. The mortgagees will also be at liberty 
to add their costs to their claim. The mortgagors, 
if they have incurred any costs, will bear the same. 

Their Lordships wilt humbly advise His Majesty 
accordingly-. 

Solicitor for appellants; H. S. L. Polak. 

Solicitors for respondents : — Douglas Grant and 
Dodd. 




TOL. LI.] 


ALLAHABAD SERIES- 


697 


V. Hoicard (1), Sadiq AU v. Anwar Ali (2) and Hurrish 1929 
Ghunder y. Kali Sundari (3), referred to. *~Hanseaj” 

This was an appeal under section 10 of the Letters v. 
Patent from an order of Mijkerji, J., passed in the 
conrse of the winding-np proceedings of a compa3;iy. It 
was first heard by Sulaiman, A, 0. J., and Weir, J., 
who delivered the following judgements. 

Weir, J. — Tins is an appeal under clause X of the Let- 
ters Patent from an order passed by Mukerji, J., on the 19th 
of July, 1927. The appellants are the trustees of the estate 
of Lala Eaghumull, and the respondent is the Dehra Dun 
Mussoorie Electric Tramway Company, Ltd. (in liquidation). 

The facts, shortly stated, are these : — Lala Eaghumull ob- 
tained a mortgage on the assets of the respondent company to 
secure a sum of Es. 3,00,000. This mortgage is dated April 
25, 1923. The mortgage deed contains a receipt for Es. 1,50,000 
stated to have been paid before the mortgage was executed and 
a covenant to advance further sums up to the maximum of 
Es. 1,50,000, if so required for the purposes of the company. 

It is stated that Es. 27,000 have been since advanced in pur- 
suance of this covenant. On the 28th of July, 1924, Lala 
Eaghumull instituted a suit in the Calcutta High Court (Ori- 
ginal Side) on foot of this mortgage, and on the 12th of January 
1926, he obtained a decree for sale of the property comprised 
in the mortgage, if the sums claimed by him were not first 
paid. On the 29th of January, 1926, an application for winding 
up the company was made and an order staying all proceed- 
ings against it was passed. On the 5th of March, 1926, Lala 
Eaghumull asked to have the order discharged so far as the 
execution proceedings under the judgement obtained by him 
were concerned. On the 26th of March, 1926, a wdnding-up 
order was passed by Mukerji, J., in exercise of the extraordi- 
nary jurisdiction of this Court under clause (9\ of the Letters 
Patent, the winding-up proceedings having been transferred to 
him, under that clause. On the 8th of April, 1926, liquidators 
were appointed, and on the 5th of September, 1926, Lala 
Eaghumull died. The present appellants are, as I have said, 
the trustees of his will. The order of Mukerji, J., runs as 
follows: — ‘‘The application for leave to execute the decree 
is refused” and another order made by him on the same date 
is as follows — “The application for leave having been re- 
(1) (1895) 17 AH., 488. (2) (1922) 45 AIL, 66. 

(3) (1882) L.E., 10 I.A 4. 
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fused, it will be for the representatives of Lala Eaghumull to 
Hansbai decide whether they will submit their claims before the official 


The Official . 
Liquid A- J 

TOES, ETC. t 


Weitf J. 


-.•.-I, , _ 

liquidators or whether they will not”. In the course of his 
judgement, in which he held that he was entitled to go behind 
I- the decree of the Calcutta High Court and to ascertain what 
amount, if any, was really due under the mortgage upon which 
that decree was founded, Mukbeji, J., said : — ‘‘If the decree 
be found to he supported by good consideration the. applicants” 
(the present appellants) ‘‘may be, if they agree, put down as 
secured creditors with a first charge on the entire, or a portion, 
of the assets of the company, and they may thus be put in the 
same position in which they would be if they could execute 
the decree by themselves. However, thalt is a point which 
has not yet arisen for decision. After the consideration of 
the decree has been inquired into., it will be time to see whe- 
ther the decree should be executed by the representatives of 
Lala Eaghumull, or whether the liquidaitors should pay them 
as first charge-holder out of the assets of the, company, or out 
of such parts of the assets of the company, as may have been 
validly charged by the company”. In the course of the same 
judgement Mukbeji, J., gave his reasons for declining to 
allow the decree-holders to execute the decree, the reasons 
being that the decree was passed ex part&, and that he con- 
sMered that the examination before him of the managing 
director of the company disclosed at the very least ‘‘an utter 
recklessness on the part of the management of the company”. 
We decided that we would not go into the merits of the ques- 
tion whether on the facts of the case (if they had been fully 
disclosed, and considered by Mukbeji, J.) he ought or ought 
not to allow the appellants to execute the decree of the Cal- 
cutta High Court of the 12th of January, 1926. Our reasons 
were thait we thought that if Mukbeji, J., had jurisdiction to 
make the order from which this appeal has been taken, we 
ought not to d© anything which would prejudge his decision, 
gpe cially when the matter has not been fully considered by 

• of respondent company a preliminary ob- 

jection has been taken, namely, that no appeal lies, because 

f 1 ^ judgement within the 

meaning of clause (10) of the Letters Patent. 

It IS clear that m this clause the word “judgement” can- 
not have the same meaning as it has in the Civil Procedure 
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Code, so the provisions of thaf Code are not -directly in point; 

except in so far as they expressly prohibit an appeal from a Haxseaj < 

decision of a court. When dealing with the effect of this ofhoial 
clause in the Letters Patent, Bubkitt, J., in Wall v. How- liqueda- 
ard (1), observed: ‘‘In construing the word ‘judgement’ toes, eto. 
in section 10 of our Leitters Patent, which were prepared in . * I 

England and use the phraseology of the English Courts, it' is . • 
impossible to give to it the restricted meaning of the word 
‘‘judgement’ as defined in the Code of Civil Procedure. As 
used in England, it is wide enough to embrace 'the definitions 
of decree, judgement' and order in that Code”. This passage 
was cited with approval in Sadiq Ali v. Anwar Ali (2), by the 
Chief Justice and Mr. Justice Piggott, who heard the 
latter case. In that case they pointed out that a practice had 
grown up in this Court of regarding those matters, which are 
mentioned in order XLIII, rule 1, of the Code of Civil Pro- 
cedure, as being generally appealable from a single Judge of 
this Court to a Bench. But the order of Mukerji, J., from 
which this appeal is brought , is not of any of the kinds enu- 
merated in rule 1 of order XLIII. Another test has, how- 
ever, been applied t’o determine whether an order is appeal- 
able under clause 10 of the Letters Patent, namely, whether 
it finally concludes or disposes of the rights of the parties; 
and in this case the order of Mueerji, J. , although it does not 
finally determine that the appellants shall not get their money, 
does finally determine the right of the liquidators to investi- 
gate the debt in respect of which the appellants seek to exe- 
cute judgement; and the order also finally determines that 
the appellants have no right to enforce their judgement by 
any means whatsoever unless they comply with the terms 
imposed by the order. This appeal comes before us on the 
•question whether MtjiIeeji, J,, had jurisdiction to make such 
an order, and I think that on this question certain passages 
from the report of the case of Hurrish Cliunder v. Kali Sun- 
dart (B), are in point. In that case a question arose concern- 
ing an order of Mr. Justice Pontifbx of the Calcutta High 
Court in respect of an order which had been transmitted for 
execution, after an appeal had been allowed by His Majesty 
in Council. Mr. Justice Pontifex considered that the decree 
as it then stood was not capable of execution, and refused 
to transmit it to the court below for execution. An appeal 

<1) (1895) I.L.R., 17 AIL, m (2) (1922) LD.R„ 45 AIL, 66. 

(3) (1882) L.E., 10 LA., 4. 
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1929 was preferred under section 15 of the Letters Patent of the 

Ctatta. High Court, “ThS 

«. appeal before their Lordships of the Piivy Oouncil. iPeir 
The Ootoul Lordships when dealing with the ?ippeal, observed as fol- 
T^r^ETo. lows:-“These leai’ned Judges held (and their Lordships 
think rightly) that, whether the transmission of an order 
under section 610 would or would not be a merely rninisterial 
Wen, J. proceeding Mr. Justice Pontifbx had in fact exercised judi- 
cial discretion and had come to a decision of gi'eat importance 
which, if it remained, would entirely conclude any rights 
of Kaii Sundari to an execution in this suit. They held, 
therefore, that it was a judgement within the_ meaning of 
section 15 ” After summarising the reasons which had been 
mven by the Chief Justice of the Calcutta High Court for 
holding that no appeal lay under the Letters Patent, their 
Lordships continued : “Their Lordships do not think that ■ 
Mr. Justice Pontifbx can be properly treated as having usurp- 
ed jurisdiction; but, if he had, this would have been a valid 
ground of appeal, and they are unable to agree with the 
Chief Justice, that, if a Judge of the High Court makes an 
order under a misapprehension of the extent of his jurisdic- 
tion, the High Court have no power by appeal, or otherwise, 
in setting right such a miscarriage of justice . 

The order of Mukbeji, J., finally determines the rights 
of the parties to the extent which I have already indicated,, 
and this appeal is taken on grounds that he had^ no jurisdic- 
tion to make the order under appeal. So I think that an 
appeal lies under clause 10 of bur Letters Patent. • 

It has beeji strenuously contended by counsel for the 
appellants that, since the decree of the 12th of January, 1926, 
was passed by a court in another jurisdiction, Mukbeji, J., 
had no jurisdiction to go behind it, aifl inquire into the con- 
sideration for the mortgage. In my opinion this argument is 
not well founded. The distinction which was sought to be 
drawn between the case before us and cases which have been 

decided in England is this, that under the Judicature Act 

every Judge has and can exercise the powers of every other 
Judge, and that it is by virtue of this rule of law that 
'Bankruptcy Court or Company Judge of the High Court in 
England can take cognizance of actions or proceedings pend- 
ing against any bankrupt or company in liquidation, and can 
go behind a judgement of another Judge of the High Court. 
I i .LinV that there are answers to this argument. The first is 
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that the jurisdiction to go behind a judgement in bank- [ 

ruptcy proceedings is very much older than the Judicature Ha^^sbaj [ 

Act. Thus, for instance, in Ex parte Bryant (1), Lord \ 

Eldon said : ‘Troof upon a judgement will not stand merely LiQuroA- ; 

upon that, if there is not a debt due-m truth and reality, for 
which the consideration should be looked to”. The reason j 

why a Bankruptcy Court can go behind a judgement does j j 

not depend upon the fact that the jurisdiction of the court • 

which pronounced the judgement is either subordinate to or ^ 

concurrent with the jurisdiction of the Bankruptcy Court. 

It has been explained several times by the courts in England 
that the court can go behind the judgement because, either 
in bankruptcy or when a company is in liquidation the rights 
of a third set of parties, namely the creditors of the bankrupt 
or of the company, intervene, so that a judgement \^ich may ” 

be perfectly fair inter partes may be ignored in the interest of ^ 

the creditors, in order that there may be an equitable distri- 
bution of the property. In Ex parte Lennox (2), Lindlby, ] 

L. J., said: “If we looked at the case only as between the 
judgement-creditor and the judgement-debtor, I am not aware I 

that there are any grounds upon which the judgement-debtor is 
entitled to have the judgement set aside or execution stayed. 

I concede that to the fullest extent. I can see no equitable 

ground, and I can see no legal ground for doing that. But it i 

appears to me that it by no means follows *as a matter of course - 

that the judgement-creditor is entitled to h’ave a receiving order ^ j 

made against his judgement-debtor. Bankruptcy proceedings 

are not like ordinary proceedings; they are a very serious i 

matter, not only to the debtor himself but to all his other ; 

creditors.” He also referred to Ex parte Kibble (3), as being ' 

conclusive on this point. Buckley, L. J., in In re Van Laun 

(4) , said “If there be a judgement it is not necessary to show [ 

fraud or collusion. It is suflScient, in the language of Lord ^ 

Esheb, to show miscarriage of justice, that is to say, that for 

some good' reason there ought not to have been a judgement. 

Exactly the same thing I think is true of an account stated or ! 

of a covenant.” In exercise of the jurisdiction to control 
proceedings against a company when it is in liquidation, 

Jessel, M. E. , where a company having its central oflSce in i 

(1) (1813) 1 V. and B., 211 (214). (2) (1886) 16 Q.B.D., 315 (828). 

(3) (1875) 17 CK App. Gas., 373. (4) a^O?) 2 k.B., 23 (31); 
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London was in liquidation, stayed proceedings against the 
Haksbaj company in the Irish courts, proceedings having been taken 
The OsnouL ^5" ^ creditor resident in Ireland, the company having carried 
Lhjcida- on business in Ireland and having assets there. The reasons 
JOBS, ETC. giygjj by Jessbl, M. E., were that the English Companies 
Act, 1862, applied to the whole of the United Kingdom, see 
Weir J. International Pulp and Paper Go. (1), Similarly the 

Indian Companies Act applies to the whole of India. In the 
same way in In re Warner Ltd. (2) North, J., when a com- 
pany was in liquidation, proceeded _on the assumption that he 
' could restrain a Scotch landlord from proceeding with seques- 

tration to enforce a hypothec, which, under Scotch law, he 
was entitled to enforce because the company was his tenant 
of certain lands in Scotland, and in consequence of which an 
officer of the sheriff had taken possession of certain goods on 
the premises in Scotland. I, therefore, think that the fact 
that the mortgage decree of the 12th of January, 1926, was 
granted by a court in another jurisdiction would not prevent 
Mukeeji, J., from going behind it, if he would be entitled to 
go behind a similar decree pronounced by a court of com- 
petent jurisdiction in the United Provinces. 

The next point argued by counsel for the appellants was 
ihat the order of Mukeeji, J., was unfair because it would 
force the appellants to disclose the case which they might 
wish to make if the judgement of the 12th of January, 1926, 
Were challenged in a suit or in any other proceedings to set 
it aside. There are two answers, I think, to this argument. 
The first is that it is the duty of the court, and of the liqui- 
dators, to be impartial between all the creditors of the com- 
pany, and that the case is quite different from one in which 
an ordinary litigant might seek by means of “fishing” inter- 
rogatories or otherwise to gain an advantage over his oppo- 
nent. The other answer is, that a very similar point was 
taken and overruled by Hall, V. G., in Massey v. Allen (3). 
In that case Massey was the trustee of certain shares in a com- 
pany which was in liquidation, and had transferred the shares 
to another person. In the liquidation proceedings Massey 
had been placed on the B list of contributories. He subse- 
quently assigned to the company all his rights to be indemni- 
fied by Allen or another person (the ownership of the shares 

(1) (1876) 3 oil. D., 694. (2) [1891] 1 OH., 305. 

(3) (1878) 9 Ch. D,, 164. 
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being disputed) and authorized the company to sue in his name. 1929 
HalLj V. C., required the defendant Allen to attend for ex-' 
amination under section 115 of the Companies Act of 1862, 
which corresponds with section 195 of the Indian Com- 
panies Act. It was argued on Allen’s behalf that this was 
‘'an unfair attempt on the part of the liquidator to obtain a 
sight of the defendant Allen’s brief”, when the liquidator 
had got the sanction of the court to carry on the action in 
Massey’s name against Allen; but the Vice-Chancellor over- 
ruled this objection, holding that the court had jurisdiction 
to examine Allen because he could give material information 
in reference to increasing or protecting the assets of the 


Weir, 


company, i.e., in increasing the assets by obtaining payment ^ 
of calls on the shares in question. 


The last, and, to my mind, the crucial point in this case 
is whether Mukerji, J., has jurisdiction to order a mortgagee 
who has obtained a judgement entitling him to recover the 
amount due under his mortgage to prove that the sum for 
which he has obtained judgement is really due; or that the 
whole of it is due to him by the company. For the reasons 
which I have given, I think that the appellants are not in 
any better or worse position than that of a mortgagee who 
had obtained a decree on foot of his mortgage from a court in 
the United Provinces. But several other questions arise. 
The powers which Mukekji, J., has in the present case are 
conferred upon him by sections 169 , 171 and 229 of the Indian 
Companies Act, corresponding to sections 140 and 142 and 207 
of . the English Act of 1908. Under the first of these sections, 
after the presentation of a petition for winding-up the com- 
pany, he has power to restrain further proceedings in any 
proceedings or suit against the company. Under the second 
of these no suit or legal proceedings can be instituted or con- 
tinued against the company, except by leave of the court, 
when a winding-up order has been made; and by the last of 
the three sections it is provided that in the winding-up the 
same rules shall prevail with regard to the rights of secured 
and unsecured creditors and to debts provable in the winding- 
up of an insolvent company as are in force for the time being 
under the law of insolvency with respect to the estate of per- 
sons adjudged insolvent. A company which is in liquidation . 
is to be deemed to be insolvent until it is shown to be solvent 
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1929 (per Lord Selboene, L. C., in In re Milan Tramways Com- 
~ -FTtvsT^AT S'Ed it has been contended that in consequence of 

e. this provision in section 229 of the Indian Companies Act 

Provincial Insolvency Act applies to this 
TOES, BTO. case. That clause runs as folloivs : — “Nothing in this sec- 
tion shall affect the powers of any secured creditor to realize 
or otherwise deal with his security in the same manner as he 
Weir, J. would have been entitled to realize or deal with it if this sec- 
tion had not been passed’’. It is, therefore, argued that this 
deprives Mukeeji, I., of any jurisdiction to interfere with the 
right of the appellants to 'enforce their decree. In reply it has 
been argued that in India the word “rules” in section 229 
of the Indian Companies Act must be given the meaning 
which it has in the General Clauses Act, section 3(47), namet 
ly, rules made in exercise of a power conferred by any enact- 
ment; and that, therefore, section 28(6) of the Provincial In- 
solvency x\ct is not a rule within the meaning of section 229 
of the Indian Companies Act. That section has been copied 
almost verbatim from section 207 of the English Act and in 
the- English Act the word “rules” includes certain rules of 
statute law and of equity (see Buckley on Companies, 10th 
edition, p. 485); but it has been held in Eng'land that section 
10 of the Judicature Act, which is re-enacted in section 
207 of the English Companies Act of 1908, does not include 
all the banfauptcy rules, e.g., it does not introduce the “order 
and disposition rule” corresponding to section 28(3) of the 
Provincial Insolvency Act (see Buckley on Companies, page 
485). It has never, as far as I am aware, been held that in 
England the provisions of the Bankruptcy Act which corres- 
pond to section 28 (6) of the Provincial Insolvency Act have 
any e ect upon the jurisdiction to stay proceedings against 
a company in liquidation; and- 1 think that if there be a con- 
flict between provisions introduced by reference, e.g., such a 
provision as section 28 (6) of the Provincial Insolvency Act, 
and_ express provisions in the “incorporating” Act, such as 
■section 171 of the Indian Companies Act, the latter ought to 
prevai . therefore, think that this argument has no force, 
ssuming that section 28 (6) of the Provincial Insolvency 

Act IS out of the way, the question arises, can Mukeeji, J., 

require the appellants to prove the amount of their mortgage 
decree before the fiquidator ? I think that he cannot. I have 
Hi (1) (1884) 25 Ch. D., 587 f591). 
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been unable to discover any case in the English or Indian re- 
ports in which a mortgagee, who wished to stand outside hansi^j 
bankruptcy or liquidation proceedings, has been forced to prove q^oial 
the amount which is due under his mortgage, or to prove the liquida- 
amount due under a decree which he has obtained in a suit tobs, etc. ^ 
upon the mortgage. There are cases in which the English 
courts have held that where a mortgagee has obtained a judge- 
ment upon foot of his mortgage he ought not, except under 
very special circumstances, to be prevented from enforcing 
it against a company which is in liquidation. Thus, in In re 
The Great Ship Company Ltd., (1), better known as '‘Parry's 
case”, Turner, L. J., observed : ‘'The court, in dealing with 
the question thus dependent upon its discretion, is bound to 
look upon the legal rights of the parties and to the interests 
not of one particular class of creditors, but of each particular * 
class of creditors who may be affected by the decision at which 
it shall arrive. I think, with al]_ deference to the Master of 
the Eolls, that there is nothing in this Act of Parliament” 

(Companies Act, 1862) “which gives to the general creditors 
of this company any right to have their interest seen to in 
preference to the interest of the particular creditor whose case 
may come before the court. I think it is the duty of the court 
to hold an even hand between the interests of all parties, and 
I take this section to have been introduced with a view to meet 
cases in which there might have been unfair proceedings on 
the part of the creditor who is seeking to enforce those pro- 
ceedings against the assets of the company.” In that case it 
was held that leave to execute the judgement ought to be 
granted and it is noted that the action had been “strongly 
opposed”. This passage shows, what indeed cannot be doubt- 
ed, that the court has jurisdiction to restrain proceedings in 
a proper case. But I have, though not without much hesita- 
tion, come to the conclusion that it does no dispose of the case 
before us. In a later case, In re David Lloyd and Go., (2), 
before an order to wind up the company had been made, the 
appellant had commenced an action against .it to realize his 
security; and, though the court did not hold that there was 
no jurisdiction to stay the action, it expressed a very strong 
opinion against doing so. In order to appreciate the effect of 
this decision it is necessary to read the judgement of Malins , 

(1) (1863) 4 DeO. J. and S., 6S; (2) (1S77) 6 6h. B., 339. 

46 English Reports, 839. 
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1929 V. 0., which was reversed. He decided that he would stay 
"haotbaT' action, put up the property for sale, and allow the appel- 
p. . lant to bid, and he pointed out that, if this course were taken. 
The Official nobody could be injured. If the appellant bought the proper- 
TORs^BM. ty for as much as the amount of his security, which was 
^30,000, he would be in the same position as if he were 
allowed to foreclose, and if he got the property for less than 
Weir, J, £30,000 he would be able to prove against the company 
for the balance of his debt; whereas, if the property sold for 
■ more, the appellant would first be paid in full and the residue 
would be available for distribution among the creditors and 
shareholders of the company. But the court of appeal held 
that this was no good reason for refusing to permit the appel- 
lant to continue his action. James, L. J., said at page 344 : 

. “There being only a small or limited fund -to be divided among 
a great number of persons, it would be monstrous that one or 
more of them should be harassing the company with actions 
and increasing costs which would increase the claims against 
the company and diminish the assets which ought to be divid- 
ed among all the creditors; but that has really nothing to do 
with the case of a man who, for the present purpose, is to be 
considered entirely outside the company and who is merely 
seeking to enforce a claim not against the company, but to his 
own property”; and Cotton, L. J., said: “As the liquida- 
tors in the present case did not offer to put the mortgagee in 
the same position in which he would be when he obtains 
judgement in his action, but suggests that there are questions 
which may prevent him from having the right upon which he 
insists and to enforce which he brought the action, I am of- 
opinion that these questions will be much better fought in the 
action and that there is no ground for refusing the mortgagee > 
leave to proceed with his action.” Jbssel, M. B., was a party 
to this decision, and followed it in In re Langdendale Cotton 
Spinning Co. (1). That was a case where the liquidator of 
a company sought to prevent a mortgagee of the property of 
the company from continuing an action which he had brought 
to realize the amount of his security. The amount due under 
the mortgage was admitted, and the liquidators of the com- 
pany wished to sell the property. Jessel, M. E., said that, 
if they wished to do that, they had better redeem; that to pre- 
vent the mortgagee from selling would be an interference with 
(1) (1878) 8 Ch.D., 160. 
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his right; and that he (Jessel, M. E.) saw no equity in the 
mortgagors which could deprive the mortgagees of those ~hansba 7~ 
rights. Ex parte Fletcher (1) was a ease in which the trustee 
in bankruptcy was required to deliver possession of a house of 
which the bankrupt was the lessee and to deliver it to the mort- toes, me. 
gagee of the lease. In delivering judgement James, L. J., 
said: “The cases in which the court of bankruptcy has de- 
cided that it ought not to assume jurisdiction are cases where 
it was asked to draw within its jurisdiction a person outside 
tlie bankruptcy merely because his opponent had become a 
bankrupt.’* He went on to point out that if a stranger to the 
bankruptcy desired to submit to the jurisdiction of the court, 
he should be encouraged to do so, in order to prevent the 
necessity^and expense of proceeding in another court. In that 
case the mortgagee was willing to prove his debt, and accord- 
ingly the court made an order that possession should be given 
to the mortgagee unless the trustee was willing to pay into 
court within 14 days the amount proved by the mortgagee to 
be due on his security. It is to be noted that in this case the 
mortgagee had voluntarily come into the bankruptcy proceed- 
ings, and had not started any proceedings in another court. 


In the case before us the mortgagees are most unwilling to 
be drawn into the liquidation proceedings, and “ it is a funda- 
mental principle of insolvency law that, as regards his security, 
a secured creditor cannot be forced into the insolvency court 
at all. He caii stand outside the insolvency court and pro- 
ceed to enforce his rights outside the insolvency court al- 
together” per Eankin, C. J., in Official Assignee of Cal- 
cutta V. Ramratan Das (2). I think, on the authority of the 
cases which I have cited, that this applies equally to proceed- 
ings for the compulsory winding-up of a company. The reason 
for staying a suit brought by an ordinary creditor or prevent- 
ing him from enforcing a judgement obtained by him- where 
the suit or judgement is against a company in liquidation 
is pointed out by Sceutton, L. J’., in The Anglo-Baltic 
and Mediterranean Bank v. Barter and Co., (3), in the follow- 
ing words : “The result of allowing a judgement-creditor to 
proceed to execute might be , that instead of the assets being 
divided among the creditors pari passu the judgement-creditor 

(1) (1878) 9 Ch. D., 381. (2) (1926) I.L.E., 54 Cal., 317 (325). 

(3) (1924) 2 K.B., 410 (417). 
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other creditors.” But this reason does not apply to the case 
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of a mortgagee, because he is entitled to recover the amount 
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due under his mortgage in priority to all persons (except of 
course prior mortgagees) who have claims on the property and 
is entitled to be paid in full before other persons can get any- 
thing. It also seems to me that the reason why a Judge pre- 
siding over insolvency proceedings or liquidation proceedings 
can go behind a judgement obtained by an ordinary unsecured . 
creditor is that such a judgement-creditor must prove the 
amount of his debt before he can get anything, whereas a se- 
cured creditor, if he so desires, can stand outside the insolvency 
or liquidation proceedings altogether and rely entirely upon his 
security. In the case before us, if judgement in the mortgage 
suit had not been delivered before the winding-up order was 
made, Mukbe,ji, J., could, and (as he himself says) would, 
have allowed the suit to proceed and would have allowed the 
liquidators to defend. But they are now faced by a judge- ■ 
ment and the sole question is whether Mukerji, J., has 
authority to go behind it. He says in the judgement under 
appeal that there is no case in which it has been held that a 
Judge must allow a mortgagee to execute his decree. But, 
also, there is no case in which it has (as far as I have been 
able to discover) been held that the court either in insolvency 
or in liquidation proceedings can require a mortgagee who 
has obtained a judgement on foot of his mortgage to prove 
that the amount for which he has obtained that judgement 
was really due to him, and was due in full. I think that, 
since the appellants in this case haye a security which enables 
them to stand outside the liquidation proceedings, so that 
they could recover the amount of their decree without coming 
into the proceedings at all, MtrKBEJi, J., has no jurisdiction 
t'o order them to do so; or to make it a condition that they 
shall do so, before he allows them to execute their judgement 
or pays' them' the amount which he might find to be due to 
them. I think that he had jurisdiction to stay the execution, 
and to offer to redeem the mortgage, if satisfied that the amount 
of t*he decree is really due. I also think that , if the appellants 
chose to submit their claim to him, and if he found that the 
amount of the decree was due, the only course open to him 
would be either to pay it off, or to allow the appellants to 
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•execute their decree. But I think that, since the appellants 1^29 
have refused to submit Itheir claims to the scrutiny of the mNSEAj 
liquidators, Mukerji, J., has no jurisdiction to attempt 
^ force them to do so, though I think that he can stay the liquiba- 
execution of the decree for a reasonable period of time in. Era. 
order to enable the liquidators to make up theh minds* whe- 
ther they will or will not take other steps to attack the decree. 

It seems to me that the power to stay execution of a decree, 
such as this, in a case like the present is limited to the extent 
which I have indicated. I would, therefore, vary the decree 
of the court below by staying the execution for a period of 
six months in order to give the liquidators time to decide 
what proceedings, if any, they will take to attack the judge- 
ment obtained by the appellants, with liberty to the liquida- 
tors to apply for an extension of time if necessary for such ' 
purpose. • 

SuLAiMAN, A. C. J. : — agree that the definition of the 
word ‘"judgement” as contained in the Code of Civil Pro- 
cedure cannot.be imported into the Letters Patent so as to 
give it ‘a restricted meaning. If the order decides a cardinal 
point in dispute between the liquidators and the decree- 
holders, and adjudicates upon certain rights claimed by one 
party and denied by the other, it amounts to a judgement so 
as to be appealable under section 10. 

The learned Judge has first decided that he has jiirisdic- 
tion to impose terms on the decree-holders, even though they 
jjrima facie hold a mortgage decree in their favour passed by 
a competent court. This is a decision on a disputed point. 

The learned Judge has remarked: “But in this case the 
official liquidators dispute the bona fides of the charge and 
the decree and seek to look into consideration for the judge- 
ment.” The conclusion of the learned Judge is as follows : — 

“The liquidators, in my opinion, are entitled to inquire into 
the consideration of the judgement, and in that case leave to 
execute the decree before an inquiry into the consideration 
has taken place should be refused.” He has expressed hesi- 
tation to accept an ex parte decree against the company as 
it bona fide one and above the scrutiny of the official liqui- 
dators. The actual decision is that after the consideration 
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of the decree has been inquired into (by the liquidators) it would 
Hanseaj be seen how the decree should be executed. 

The Oottoial Thus the liquidators have been declared to be entitled to 
Liquida- scrutinize the decree, and the decree-holders have been 
TOES, ETo.^ directed to satisfy the liquidators that there was considera- 
tion 'for the mortgage. In this way the right of the decree-. 
Sulaiman, holders to reahze their money will depend upon the result of 
4, C, J, the examination of the evidence by the liquida.tors, and the 
decree-holders will be compelled to lead evidence before the 
liquidators to prove their debt. Their right to execute the 
mortgage decree would presumably be denied if they failed 
to satisfy the liquidators. 

In my opinion an order which contains a decision on the 
disputed questions ’of jurisdiction, the right of the liquida- 
tors to inquire into the existence of consideration, and the 
duty of the decree-holders Ito satisfy them and prove their 
debt, amounts to a judgement within the meaning of section 
10. An appeal therefore lies. 

My learned brother has discussed the relevant English 
authorities and rules of English law. It is unnecessary for 
me to refer to them. Their weight is unquestionable. I pro- 
pose to consider this case on the basis of statutory enactments 
in India. The position of a company in liquidation is differ- 
ent from that of an ordinary insolvent. Under section 28 of 
the Provincial Insolvency Act, 1920, the property of an in- 
solyent vests in the receiver as soon as he is appointed, while 
under the Indian Companies 'Act, ilt does not vest in the offi- 
cial liquidator at all. Under section 178 he merely takes into 
custody or under his control the property of the company m 
liquidation. If the official liquidator were merely the repre- 
sentative of the company or its shareholders, on whom the 
property has devolved, judgements passed against the com- 
pany would be binding upon him. But his position is not 
‘ like that. He is an officer of the court placed in. charge of 

the assets of the company in order to facilitate the just distri- 
bution of the assets of the company among all .the persons* 
entitled. It is the duty of the court to protect the interest 
of the shareholders just as much as the interest of the credi- 
tors. The liquidator is the representative of the shareholders 
and the creditors alike. It follows that any judgement pre- 



“VOL. LI.] 


ALLAHABAD SERIES- 


711 


piously obtained against the company cannot operate as res 
judicata against the liquidator, inasmuch as he has an addi- hanseaj 
tional capacity of representing the creditors. The omciAL 

ment not being one inter partes, section 11, Civil Procedure liquida- 
Code, would have no application. The entire body of the ^ toes, etc. 
creditors could not have been impleaded in the previous suit 
and the judgement obtained in such a suit cannot be conclu- 
sive as against them or their representative. There is abun- 
dant authority for the view that a Judge in a winding-up 
proceeding can go behind a judgement debt and examine the 
existence of the debt. The English authorities quoted by 
Mukerji, J., in the case of In re the Union Indian Stigar 
Mills Go., Ltd., (in liquidation) v. Brij Lai Jagannath (1), 
fully make out this point. That case has been followed in the 
case of Ram Lai v. Kashi Charan (2), It has been 
j pressed before us very strongly that - these Eng- 

lish authorities are not helpful, inasmuch as in England 
I there is only one High Court and every Judge of the 

I " High Court has both original and bankruptcy jurisdictions. 

' But the cases quoted by my learned brother show that the 

* same principle was applied even though the previous judge- 

I ment was obtained in Scotland or Ireland. In my view the 

I judgement passed by a learned Judge of the Calcutta High 

■ Court has no more efficacy than a judgement passed by any 

I court subordinate to this High Court. The jurisdiction of the 

company Judge to examine the debt does not rest on his con- 
i' current or superior powers. If the principle of res judicata 

I applies, it would apply to all judgements, no matter by which 

I competent court they were delivered. If it does not apply; it 

will not apply to either. Nor do I see any force in the argument 
that it would be grossly unfair to the decree-holder to be called 
I upon to disclose his evidence to the liquidators. The inquiry has 

to be conducted by the 'court, and it is the court which has 
I to be satisfied prima facie whether leave should be granted. 

I The court ought to be depended upon as being absolutely im- 

partial as between, ttfe company and the decree-holders. The 
question of disclosing evidence to the opposite party does not 
really ari^e. It would therefore follow on principle that a 
- judgement debt against the company is not absolutely con- 
clusive so as to prevent the Judge from going behind it in. a 

(1) (1927) I.L.R., 49 All., 728. (2) (1927) 26 A.L.J., 241, 
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1929 -liquidation proceeding. The difficulty lies in deciding whe» 
HANSEAr^ there is any substantial difference in the case of a secured 
' 0 . creditor. I should like first to dispose of a point raised on 
behalf of the appellant, that by virtue of section 229 of the 
TOES, ETC. 'Companies Act the whole of the Insolvency Act, including sec- 
tion 28 which absolutely protects a secured creditor, applies 
to these proceedings. That section provides that in the wind- 


Smaiman, of ^n insolvent company the same ‘"rules” shall 


vail and be observed with regard to the respective rights of 
secured and unsecured creditors and to debts provable and to 
the valuation of annuities and future and contingent liabilities 
as are in force for the time being under the law of insolvency 
with respect to the estates of persons adjudged insolvents. 
Presuming that a company in liquidation, even though it may 
eventually turn out that it has assets sufficient to pay oft‘ its- 
debts, is insolvent, the section in the first place is very limited 
in its scope and does not make all the rules applicable, but. 
only a limited class of the rules as specified therein. ^But I 
am clearly of opinion that the word “rules” used in the sec- 
tion does not mean the whole of the insolvency law. That 
word has not been defined in the Companies Act, and its defi- 
nition must therefore be taken from the General Clauses Act,, 
section 3(47), where it means rules made in exercise of a 
power conferred by any enactment. That this is the meaning 
which must be attributed to this word in the section is made 
further clear by reference to section 151, under which the 
Governor-General in Council is empowered to make rules, and 
to section 246 under which .the High Court also has power to 
make certain rules. The same word cannot be interpreted to 
mean different things in different sections of the same Act 
when a contrary intention is not expressly made clear. 'Even 
if it were possible to bring in the provisions of section 28 in- 
directly by inference, they could not be held to be applicable 
if in direct conflict with the express provisions of the' Act as> 
contained in sections 169 and 171. And even if section 28 
were applicable, it could not be applied when the very exist- 
ence of a secured creditor is a matter in controversy. I am 
therefore clearly of opinion that section 28 of the Provincial 
Insolvency Act is not in our way. Although there is no ex- 
press provision in the Companies Act protecting secured cre- 
ditors, their safety rests on well established principles. Under 
the Transfer of Property Act an interest is transferred to a 
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mortgagee. A mortgagee’s estate, so to speak, is carved out 
of tlie original estate and vests in the mortgagee. When a ~~hansea.t ' 
company is in liquidation, only the property of the company 
comes under the control of the court or the official liquidator. 

The interest which had previously passed to a mortgagee is tors, etc. 
separate and distinct and is not brought in. It follows that 
a mortgagee with hi a w^ell defined interest can keep aloof and 
remain outside the jurisdiction of the court. His remedy to 
realize his security would ordinarily be unaffected by the in- 
solvency of his debtor. He cannot against his will be dragged 
into the winding-up proceedings, or compelled to surrender 
his security and place himself on the same footing as other 
creditors by proving his debt. His rights are paramount and 
remain safe. Of course if he so chooses he may realize his 
security and prove for the balance, or he may surrender his 
security and prove- for the whole'debt; but he cannot be forced 
into doing that or to abandon his remedy. The liquidators 
* may redeem the mortgage but cannot prevent him from sell- 
ing the mortgaged property. 

But although these rights of secured creditors must be 
taken to be well established, the Indian Gompanies Act has 
given a special power to the Judge in charge of the winding- 
up proceedings even as against secured creditors. Under sec- 
tion 169 the court may, before making an order for wind- • 
ing-up, restrain further proceedings in any suit or proceeding 
against the company upon such terms as it thinks fit, and 
under section 171, when a winding-up order has been made,, 
no suit or legal proceeding shall be proceeded with or com- 
menced against the company except by leave of the court and - 
subject to such terms as the court may impose. The langu- 
age of both these sections is very wide and applies to simple 
money creditors just as well as to mortgagee decree-holders. 

There is no justification for limiting the provisions contained 
in these two sections to simple money creditors. The Legis- 
^ lature has thought fit to confer special powers to grant leave. 

That implies authority to refuse leave. I do not see why 
these sections should be festricted to imposing a time-limit 
within which leave can be suspended. These sections imply 
that the court must consider all the circumstances and then 
exercise its discretion in granting or refusing leave. Whien 
a court has to make up its mind whether it should or should 
not grant leave, it has inherent jurisdiction to call for 
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1929 ■ prima facie evidence to enable it to exercise its discretion. 
"'ha^aj requiring such evidence it does not necessarily call upon 
a judgeinenti-creditor to “ prove ” his debt like debts ad- 


missible to proof under section 228. It is only asking for the 
TORS, ETC. production of prima facie evidence to satisfy itself that it is a 
fit case in v^-hich leave should be granted. The opinion of the 
court may finaHy determine whether leave should or should not 
Suiaiman, b 0 granted, but it would not be a final decision that the debt 
does not exist or that the decree is a nullity. 

The cases referred to by my learned colleague, where 
leave was sought for and granted to mortgagees, themselves 
show that leave was necessary. Although they make it clear 
that leave should ordinarily be granted, they by no means as- 
sume the impossibility of feave being refused in special cir- 
cumstances. When a section requires that leave has to be 
obtained, it does not mean that leave is to be granted auto- 
matically or as a matter of course, but that discretion to grant 
leave is to be exercised in a reasonable manner either way. 
It seems to me that if there is authority to grant leave, there 
is by implication power to refuse it, and if there is any dis- 
cretion in the matter, the court must have jurisdiction to go 
into the facts in order to decide which way it should exercise 
its discretion. In special circumstances a court would have 
the power to refuse leave absolutely. I do not see any ground 
for holding that the refusal to grant leave should be limited - 
to a fixed period or for any fixed purpose. I am therefore 
quite unable to hold that Mukbeji, J., was bound to stay the 
proceedings only for a reasonable period so as to allow the 
liquidators time to get the decree set aside. Stay of proceed- 
ings under section 169 is not identical with the refusal to grant 
leave under section 171. The power of the court to refuse 
leave is not in its scope co-extensive with the right of the 
liquidators to get a judgement debt set aside. The court may 
have such power even where it is impossible for the liquida- 
tors to succeed in their declaratory suit. One can easily ima- 
gine cases where liquidators may be quite unable to get a pre- 
vious decree' obtained against the company upset. A liquida- 
tor, when he starts proceedings in order to avoid a decree 
against the company, assumes the position of a representa- 
tive of the company, unless it be a case of fraud, when third 
parties like creditors may also avoid it. As a representative 
of the company he is bound by the previous judgement. 
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Except on the ground of fraud he may not be allowed to show 1^29 
that the decree was a collusive one, and he certainly cannot hanseaj 
be allowed to show that there has been a miscarriage of justice 
on account of want of proper defence being set up or sufficient ljquida-^ 
evidence being led. Much less would he be able to avoid the tobs, etc, 
decree on the mere ground that the whole or part of the con- 
sideration did not exist. But before a Company Judge in 
winding-up proceedings it is not necessary to show fraud or 
collusion in order to avoid a decree. It is quite sufficient to 
show a miscarriage of justice, that is, for some good reason 
there ought not to have been a judgement : In re Van Latin 
(1). I think that a Company Judge, if he is satisfied that the 
decree Had been improperly obtained or that the consideration ^ 

did not in fact exist, may refuse leave altogether, though the 
liquidator may be quite helpless in obtaining such a declara- 
tory decree from another court. No case has been cited before 
us in which the fact of the mortgage debt itself was in dis- 
pute. Of course once the existence of the mortgage debt is 
admitted, the mortgagee’‘s position is clear and strong, but 
when the fact of his being a mortgagee is itself in controversy, 
he cannot, when questioned, arrogate to himself the benefit 
accorded to a secured creditor without satisfying the court that 
he is such a secured creditor. The provisions of the law, and 
•even section 28 of the Provincial Insolvency Act, give protec- 
tion to secured creditors on the assumption that they are such 
•secured creditors. But before a person can claim that advan- 
tageous position, he is bound to establish that he is entitled 
to claim it. In my opinion a Company Judge is not bound to 
accept a mortgage decree as absolutely conclusive any more 
than he is bound to accept a simple money decree 
' as final. The only bar that there could have been 
woulc[ 'be that of res judicata. As pointed out above 
that bar does not exist. A Company Judge can there- 
fore go behind a mortgage decree in the same way as he 
•can go behind a simple money decree. The only difference 
is that in case of a simple money decree the judgement-credi- 
tor has no remedy open to him unless he comes in and proves 
his debt, and gets himself entered in the schedule of creditors. 

‘On the other hand all that a mortgagee decree-holder is called 
upon to do is to persuade the Company Judge to grant him 
leave to proceed with his execution. Once he has got the 
(1) [19071 2 K.B., 23 (31). 
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leave, Ms remedy is distinct and separate. He can proceed to 
Hansbaj realize the mortgage security independently of the windino- 
Thb OmoiAL ^1? proceedings, and he is not compelled to give up his remedy 
Liquida- and submit to any procedure to be dictated by the Company 
TORS, ETC. Judge. 

I am, therefore, clearly of opinion that Mukerji,'J., had 
Suiaiman, jurisdiction in refusing to take it for granted that the mort- 
A. c. j’. gage decree obtained by the appellant was a good decree based 
on valid consideration, and in calling upon the appellant to 
satisfy him that there was consideration for it before makino- 
up his mind to grant leave. At the same time I am bound to 
say that he could not compel the appellants to submit their 
proofs to the liquidators and satisfy them that the debt Pxi^ed,. 
nor had the liquidators any absolute right to examine the ap- 
pellant’s evidence to satisfy themselves that such a debt 
existed. If the appellants decline to lead any evidence, they 
run the risk of the learned Judge being influenced by the cir- 
cumstances that are apparent to him and if he feels 'phat they 
create a reasonable suspicion in hiff mind that no real debt 
existed, he may refuse leave absolutely. The appellants how- 
ever can refuse to submit their docum< 3 nts to the scrutiny of 
the liquidators. 

I am also of opinion that the Company Judge was not' 
bound to suspend the grant of leave for a limited period only. 

- His refusal may be absolute so as to effectively prevent the- 

decree-holders from executing their decree until the learned 
Judge himself, in consequence of some additional circum- 
stances, decides to revise his order. I express no opinion on 
the^ question whether the present case is or is not a fit case in 
which leave should have been refused. 

On. account of a difference of opinion on a point of 
law the case was then laid before a Bench consis'Cing of 
Boys, King and Niamat-dllah, JJ., for their “opinion- 
on the question of law raised in the appeal as regards, 
the extent of the jurisdiction vested in the Company- 
Judge under section 171 in the matter of granting leave- 
to a mortgagee decree-holder’ ’ . 

Sir Tej Bahadur Sapru, and Messrs. Peary Lai' 
Banerji, Ajudhia Nath and K. N. Lahiri, for the appel- 
'ants. . . 
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Dr. Kailas Nath Katju, for the respondents. 

Boys, J. : — This case arises out of an order of Eansb.ij 
M r. Justice Mukbrji, dated the 9th of July, 1927, made thb o^mau 
in winding-up proceedings. 

A Letters Patent appeal was filed from that order 
and came up for hearing before Mr. Justice Sulaiman 
and Mr. Justice Weir. . Those two learned Judges were 
to some extent but not wholly in agreement, and the case 
has been referred to the present Bench consisting of 
Mr. Justice King, Mr. Justice Niamut-ijllah and my- 
self for an expression of our “opinion on the question of 
law raised in the appeal as regards the extent of the 
jurisdiction vested in the Company Judge under section 
171 in the matter of granting leave to a mortgagee decree- 
holder.” This question I .shall redraft presently. 

The case has been referred to us for our opinion 
under clause 27 of the Letters Patent. That clause re- 
quires the Judge.s wKo have differed to “state the point 
upon which they differ”. In the form in which it has 
been referred to us we have had to ascertain from the 
record (there were no less than 10 grounds of appeal), 
and from the statements of counsel and by comparing 
the judgement under appeal and the two judgements of the 
Appellate Bench what exactly w'as the question which 
w^e were invited to answer. 

I will briefly state the facts, which in .greater detail 
appear from the judgements of Mr. Justice Mukbrji and 
Mr. Justice Weir. After -certain preliminary proceed- 
ings the present appellants, who had previously given 
some indecisive indications of their intention to submit 
their claim to the receiver, put in a definite application 
on the 12th of April, 1927, asking to be allowed to 
proceed to execution of a decree which they had obtained 
on foot of a mortgage. They also asked to be allowed 
to proceed with a pending suit. But as to this we have 
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not been addressed. This action of the appellants has 
hansbaj been understood throughout as an intimation of their in- 
jhe omcui, tention to stand out of the winding-up proceedings and 
not to submit their claims to proof. 

Mr. Justice Mukbrji had in a previous suit, Jn re 
Union Indian Sugar Mills Go. v.- Brij Lai (1), held that 
Jioys, J. entitled, if he suspected, that the claim was not 

a just claim, to go behind a decree for damages and in 
proper circumstances to refuse to allow effect to that 
decree, and to call upon the creditor to establish before 
him that he had suffered any damage, and the extent 
of that damage, and to disallow finally part or the whole 
of the claim. The decision of Mr. Justice Mukbrji that 
he had power in the case of a decree for damages to 
adopt that course was incidentally and generally approved 
by a Division Bench in Ram Lai v. Kashi Gharan (2). 

In the present case it was contended before Mr. Jus- 
tice Mukbrji, as set out in his judgement, that “al- 
though under section 171 of the Indian Companies Act 
the decree could not be executed without the permission , 
of the court, yet the granting of the permission was a 
mere matter of course and should be granted.” This 
position was founded on the fact that in the present case 
the applicants for leave were in the position of a secured 
creditor, who had the same rights as a secured creditor 
■ of an insolvent individual. It was contended that as a 
’ secured creditor the applicants had a right to stand out 
of the winding-up proceedings altogether, and to pro- 
ceed as if those proceedings did not exist, with this 
single exception that they must draw their claims to the 
notice of the winding-up Judge in order to obtain his. 
mechanical sanction to their proceeding. Mr. Justice 
Mukbrji did not refer in his judgement to section 28(6) 
of the Provincial Insolvency Act or to any suggestion 
that that section was imported into the law regulating 

(1) (1927) I.L.R., 49 All,, 728. (2) (1927) 26 A.L.J., 241. 
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the winding up of companies by section 229 of the Com- 

panies Act. I quote the following excerpts from the hansbaj 
conclusion of Mr. Justice Mukerji’s judgement : — The ch?ici.>>l. 

(a) “Having regard to the conduct of Mr. Belti 

I should hesitate 


Shah (the managing director) alone 
more than once before I accepted an ex parte decree 
against the company as a hona fide one and above the 
scrutiny of the Official Liquidators.” 

(b) “If the decree be found to be supported by good 
consideration the applicants may be, if they agree, put 
down as secured creditors with a first charge on the 
entire or a portion of the assets of the company, and 
they may thus be put in the same position in which they 
would be if they could execute the decree by themselves. 
However, that is a point which has not arisen for de- 
cision.” 

(c) “After the consideration of the decree has been 
inquired into it will be time to see whether 
the decree should be executed by representatives of Lala 
Eaghu Mai or whether the liquidators should pay them, 
as a first charge-holder, out of the assets of the company 
or out of such parts of the assets of the company as may 
have been validly charged by the company.” 

(d) “I hold therefore that leave to execute the deci’ee 
should be refused.” 

I note here that Mr. Justice Mukbrji did not say 
what course he proposed to adopt if, after the liquidators 
had had time to consider the merits of the ease in wffiich 
the decree -had been obtained, he (Mr. Justice Mdkbrji)- 
* thought that the decree or part thereof was not 
supported by consideration in his opinion good. 

As the judgement stands it may be that in that 
event he would continue to refuse leave to proceed ta 
execution of the decree only until the liquidators had hadl 
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time to file a suit to get the decree set aside. On the 

other hand it may be that he would hold that he was 

hansbm ignore the decree and himself allow only such 

part of debt, if any, as he might find to be justly due. 
TORS, ETC. As Mr. Justice Mtikbrji’s judgement has not de- 
finitely stated Avhich of these two courses he would adopt. 
Boys, j. it at least open to argument that the appeal from his 
order, on the main ground on which we are asked to set 
it aside, is premature. 

But it is contended for the appellants that from the 
statement of Mr. Justice Mukerji in an earlier portion 
of his judgement that he was still of the opinion that 
he has expressed in I.L.E., 49 All., 728, and from the 
general tenor of the judgment, it Avas a fair inference that 
he had held that in the case of this decree obtained by 
a secured creditor he had the same powers, and meant 
to exercise those poA^rers, as he had already held himself 
•' to be entitled to exercise ih the caie of the holder of a 
decree aAA^arding damages. 

There is something to be said for this view of the 
judgement under appeal put by the applicants, and it 
appears to have been so accepted by the Judges who 
referred the case to us, and I therefore think it desirable 
to deal with the question raised in the appeal. More- 
• over, both Judges were of opinion -that an appeal did lie 
and therefore that question cannot perhaps be considered 
as being included in the matter for our consideration. 

In order to ascertain the exact point upon which 
our opinion is really required I haA’'e analysed and com- 
pared the judgements of Mr. Justice Weir and Mr. Jus- 
■ dice SULAIMAN. . 

Mr. Justice Weir was apparently of the opinion 
that the words '“the same rules. . . . as are in force for 
the time being under the law of insolvency” sufiiced 
^generally to import the provisions of section 28 and par- 
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ticulaiiy section 28(6) of the Provincial Insolvency Act, 

Y of 1920, but in so far as the immunity given by sec- Hahseaj 
tion 28(6') to a secured creditor from being required tOTHEOmcui, 
obtain leave of the court was concerned it could not be 
availed of in winding-up proceedings in view of the 
specific provisions in section 171 of the Companies Act. 

Mr. Justice Sulaiman was of the view that the word 
“rules” must be interpreted in the sense of the General 
Clauses Act, section 3(47), and the use of that word did 
not suffice to import section 28(6) of the Provincial In- 
solvency Act. It will be seen, therefore, that, though 
for different reasons, both the learned Judges were of 
opinion that section 171 must prevail, and in this respect 
section 28(6) of the Provincial Insolvency Act would not 
help the appellants. 

Both Mr. Justice Weir and Mr. Justice Stjlaimar 
were in agreement that a winding-up Judge has jurisdic- 
tion to refuse leave to a secured creditor and were equal- 
ly in agreement that he has no jurisdiction to order a 
secured creditor to come in and justify his decree. There 
is no effective difference, then, in the opinions of the 
two learned Judges on either of these three, points, 
nor w^as there on certain other minor points. 

Mr. Justice Weir further held that the winding-up 
Judge, while he has jurisdiction to refuse leiave, has 
“jurisdiction” to refuse only temporarily to enable him 
to decide whether he will (a) direct the liquidator to pay 
up the decree, or (h) allow the decree-holder to proceed, 
or (c) direct the liquidator to file a suit to get the decree 
set aside; that the wdnding-up Judge has no jurisdic- 
. tion to refuse leave “absolutely” and thus himself vir- 
tually tear up the decree and the mortgage-deed on the 
foot of which the decree was obtained. Mr. Justice 
SuLAiMAN on the other hand has held that the winding- 
up Judge has power to refuse leave “absolutely”, and 
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IRIS wouia, or course, mcmae tne lesser powers which 

hansbaj alone Mr.* Justice Weir would allow. It is in this last 
The orniouL point that the learned Judges have really differed, and I 
To^, have, therefore, redrafted the question for our opinion as 
follows:— 

Where a person has obtained a mortgage (dated 
of April, 1923) on the assets, in- 
property, 

- . — Was 


eluding moveable and immoveable p - 
of a company, and has obtained what 
in effect an ex parte decree (dated the 12th 
of January, 1926), and winding-up proceed- 
ings of the affairs of the company have 
• commenced (on the 29th of January, 
1926), on which date also a general stay 
order was passed under section 169 of the 
Companies Act, and he has applied to the 
winding-up Judge for leave to proceed to 
the further enforcement of his security, has 
the winding-up Judge, if on inquiry he i? 
for any reason satisfied that the claim was 
not a just one, power under section 169, 
section 171 or any other section of or rule 
made under the Companies Act, VII of 
1913, to continue the stay absolutely or to 
refuse absolutely to grant leave; or has 
he only power so to stay or so to refuse 
leave temporarily, with a view to deter- 
mining whether he will direct the liquida- 
tor to pay up the decree, or ' allow the 
decree-holder to proceed, or direct the li- 
quidator to file a suit? 

Tte phrase "refase absolutely” may be used for the 
saie of brerrty for that tshich I shbuH prefer, -“to meet 
with m unqualified refusal an application for leave to 

irooeed or to refuse leave finally and unconditionallV ’ . 
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My brothers, Mr. Justice I[ing and Mr. Justice i929 
Niamat-Ullah agreed that this is the real question for " 

our consideration. ' i. 

The OFFioiAr> 

We have been referred to the following provisions of 

law by one or other of the counsel : — 

* 

The Indian Companies Act, section 169, section 171, 
sections 228—232 and any other Act, section or rule 
which may be held to be imported by section 229, more 
particularly with reference to the Provincial Insolvency 
Act, V of 1920, sections 28(6) and 47, the rules under the 
Companies Act, particularly rules 45 to 50 and 104; 
and the practice and procedure in company matters in ‘ 

• England so far as imported by rule. 104 of the Indian 
Companies Act, with more particular reference to the 
English Companies (winding-up) Eules, 1909, Nos. 88 
to 92, 103, 104 and 135. ■ 

I shall further refer to. sections 2(l)(e), 9(2), 33, 

34, 44, 45, 61 and 64 of the Provincial Insolvency Act 
and rule 21 of the Provincial Insolvency Act Eules and 
section 183(4) of the Indian Companies Act. 

On behalf of the decree-holder appellant’s cunsel 
has contended in effect for the view taken by Mr. Justice 
Weir. He did not challenge the position that his client 
must ask for leave to proceed. Por the respondent, i.e. 
for the liquidator, counsel has contended broadly ’that 
there is no distinction in winding-up matters between 
the position of an unsecured and a secured creditor, 
except possibly to this extent that in the case of a secured 
creditor the winding-up Judge may, if he so desires, 
give him permission, if he is satisfied that the debt was a 
good and just debt, to proceed to enforce his security 
whether by filing a suit or by proceeding to execution of 
his decree if he has already obtained one. 'We were also 
invited by counsel on both sides to consider the numer- 
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ous cases quoted in the judgements of Mr. ■ Justice 
Mukerji and Mr. Justice Weir, together with a few 
further cases not so mentioned. I will proceed to state 
as briefly as possible my view. 

On the face of them sections 169 and 171 are wide 
enough to confer upon the winding-up Ju-dge power 
respectively to stay all proceedings by a secured creditor 
and to refuse leave to a secured creditor to proceed. The 
appellant then relies on section 229. That section pro- 
vides that in the winding-up of an insolvent company 
(and in this case there is no doubt about the insolvency), 
“the same rules shall prevail and be observed with regard 
to the respective rights of secured and unsecured 
creditors and to debts provable and to the valuation of 
annuities and future and contingent liabilities as are in 
force for the time being under the law of insolvency with 
respect to the estates of persons adjudged insolvent”. 
The second portion of the section says that “all persons 
who in such case would be entitled to prove for and 
receive dividends out of the assets of the company may , 
come in under the winding-up, and make such claims 
against the company as they respectively are entitled to 
by virtue of this section”. There was much conten- 
tion before us as to the meaning of the phrase “the same 
rules ... as are in force for the time being under 
the law of insolvency.” 

For the liquidator it was contended that the word 
“rules” must be restricted to the scope given to it by 
the General Clauses Act, section 3(47). For the appel- 
lant creditor it was contended that the phrase is wide 
enough to include rules contained in the sections of 
the Provincial Insolvency Act, rules made under any 
power conferred by that Act and rules of practice. 

As to the proper construction Mr. Justice Weir 
and Mr. Justice Sulaiman differed, and though they 
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15oth agreed, though for different reasons, that the se-‘ ^ 

• cured creditor could obtain no benefit from section 28(6) hansbm 

. of the Provincial Insolvency Act, it is still necessary the official ';jj 

for us to consider which is the correct interpretation, 'is 

for there are provisions besides section 28(6) to be , . 'I 

oonsideredan answering the main question. 

I am of opinion that the contention of the appellant 
is correct. The section is copied verbatim, from the Eng- ; 

lish Act and prmia facie it would be unjustifiable in such ; 

•circumstances to restrict the word to a meaning given to 
it by a purely Indian Act. Again, by rule 104 of the 
Companies Act the court is instructed to apply “the prac- ‘ ,| 

tice and procedure of the High Court of Justice in Eng- 
land in matters relating to companies’’. Again, the rule 
104 just referred to begins : “In cases not provided for 
by these rules or by rules of procedure laid down in the \ 

Act’’. That rule itself, therefore, definitely applies the i; 

word “rules” to provisions contained in the Act itself. !•! 

, Einally, on the supposition that the word “rules” was | 

; to be taken in the sense of rules made under an Act, 

counsel for the respondent was invited to say to w^hat rules 
made under an Act relating to insolvency the section re- . ' 

. f erred if his interpretation w'^as accepted. There are * 

some rules made under section 79 of the Provincial In- 
! solvency Act but no rules bearing in any way on the 

rights of secured and unsecured creditors, and counsel was 
not able to point to any such and was reduced to acknow- 
ledging that if this interpretation of the section was 
accepted the section was without meaning. I see, there- 
fore, no reason for restricting the word “rules” in sec- 
tion 229 to thq narrower sense of “rules made under an 
Act”. I am, therefore, of opinion that the rules con- 
tained in any section of the Provincial Insolvency Act, 
the rules, if any, made under the Act and any appropri- 
ate established rules of practice in insolvency proceedings 
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are imported into the Companies Act, unless there is 
something in the Companies Act itself already providing 
The Official for the matter in question, or- in conflict with the rule • 
liquida- jg proposed to import. 

Counsel for the respondent next contended that even 
if the wider meaning must be given to the word “rules” 
in section 229, the rule by which a secured creditor was 
given immunity in insolvency proceedings was not in- 
tended to be imported but only the rule giving a secured 
creditor priority. There does not, however, appear to be 
any justification prinm facie for admitting the one class 
of rule and not admitting the other. Moreover it is mani- 
fest that the rule giving a secured creditor priority, if 
and so far as any such rule existed, is not a right given 
by the law of insolvency. 

Counsel was unable' to point to any provision in the 
Insolvency Act or in any rule made under that Act by 
which priority was given and admitted that the right to 
priority, in so far as it existed, was given by “the general 
law”. The only relevant sections in the Provincial 
Insolvency Act and the Companies Act of which I am 
aware are section 61 in the former and section 230 in the 
latter, which have no bearing on priority in this connec- 
tion. 

Ji, therefore, the word ‘ ‘rule’ ’ in section 229 is given 
the -wider meaning it is not apparent what rules there are 
in insolvency to be imported except the rules' contained 
in section 9(2), section 28(6) and section 47 of the Pro- 
vincial Insolvency Act. 

Mr. Justice Mukerji is also apparently, though he 
has not discussed the point, of the view that the rules con- 
tained in appropriate sections of the Provincial Insolvency 
Act are imported by section 229, for he refers to and 
relies on section 34(2) of that Act at page 733 of his 
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judgement in In re Union Indian Sugar Mills Go. v. Bnj 

Lai (1). -hansbai 

If in truth the appropriate sections of the Provincial Tira officiai. 
Insolvency Act are not to be held imported by section 229 tobs, 
we should look in vain for much necessary guidance; e.g. 
where are we to find the definition of “secured creditor” 
except in section 2(1) (e) of that Act? 

I should also find it surprising if the principles con- 
tained in rules made under an Act Were imported (so far 
Rs appropriate) and not the principles contained in rules 
made in the Act. 


Giving, therefore, the wider meaning to the term 
‘■rules” in section 229 I would hold the provisions of 
section 9(2), section 28(6) and section 47 to be imported, 
unless there be something in the Companies Act itself 
either directly substituted for those provisions or some- 
thing otherwise showing that the importation of those 
provisions is inappropriate. I agree, therefore, with 
Mr. Justice Weir’s interpretation of section 229. 


!i 


As to whether it is* necessary for a secured creditor 
to apply at all for leave to proceed, it is not necessary for 
me to express an opinion since both the learned Judges 
were, though for different reasons, of one opinion that 
leave must be applied for. - , 


The next and main question is, what, if any, are the 
special rights of a secured creditor? 

Section 229 bears on the face of it a reference to “the 
respective rights of secured and unsecured creditors.” 
'The phrase is in itself sufficient to show that the Legis- 
lature recognized a difference between the rights of the 
two classes of creditors. In view of what I have said 
above as to the scope of section 229 I see no reason for 
•excluding from importation into winding-up proceedings 

(1) (1927) I. L. R., 49 AU., 728. 
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the broad established and admitted principle of insolvency 
Hansbaj • law in the case of insolvency of an individual, — that ’a 
TheOefioui, secured creditor can stand outside the proceedings, as- 
evidenced by, amongst other sections, section 9(2), sec- 
Eic. tion 28(6) except so far as getting leave is concerned (as 
to which both the learned Judges of the Division Bench 
Boys, j. were in agreement) and section 47, and as evidenced by 
the prevailing practice. 

In this connection I note that rule 104 of the Indian 
Companies Act Eules of this Court authorizes this Court 
to be guided by the practice, and procedure of the High 
Court of Justice in England in matters relating to com- 
panies so far as they are applicable and not inconsistent 
with tlffese rules and the Act. Turning to the English 
“Companies winding-up Eules, 1909”, we find rule*13h 
which was incidentally referred to by counsel for the ap- 
pellant. That was a rule in reference only to the matter of 
voting, but it contains the phrase “a secured creditor- 
shall, unless he surrenders his security, state . . . ” . With 
this may be compared “where a secured creditor relin- 
quishes his security” in section 47 of the Provincial In- 
solvency Act, and the similar phrase in section 9(2). 
It is clear, then, that the. situation is in all three cases 
contemplated that a secured creditor may choose not tO' 
surrender his security. I sheuld find it difficult to recon- 
cile the two positions that a creditor may decide not to 
surrender his security, while at the same time a winding- 
yP may throw* that security aside and examine- 

into the justice- of the debt exactly as if no security had' 
ever existed. Nor has any principle been suggested to- 
us or suggested itself to me why a secured creditor should 
be allowed to stand out in the case of the insolvency of an- 
individual and not in the insolvency of a company. 

On the other hand I find no difficulty in reconciling- 
the two positions, that a secured creditor can stand 'on 
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his security but that he must obtain leave to proceed, 
when we bear in mind the purpose with which the provi- hansbaj 
sion in section 171 was enacted. In reference to the the omoiAt. 
similar provision in section 87 of the English Act of 1862 
it was pointed out by Jambs, L. J., in David Lloyd and etc.’ 
Co. (1), that the object was to enable the winding-up 
Judge to prevent a multiplication of costs to the detriment j 

of the estate and not to enable him to interfere with “the 
property” of the mortgagee. 

Counsel for the liquidator was driven to contend that 
no difference is made between a secured and an unse- 
cured creditor and he referred to rules 47 to 53 and rule 104 
of the Indian Company Eules and rule 103 of the Eng- 
lish Eules. I shall refer by a general observation to 
these rules later, but a sufficient answer to the broad state- 
ment • of counsel is that section 229 on the face of it 
shows that there is a difference in the rights of the two 
classes.' And if indeed there be no difference between 
the rights of a secured and an unsecured creditor in the 
matter of - their being liable to be called upon to prove 
their claims and secure entry on the schedule, what, in 
view of the provisions of section 61(5) of the Provincial 
Insolvency Act and section 183(4) of the Companies Act, 
becomes of the right to priority which at another stage 
of the argument for the liquidator it was admitted and 
contended the secured creditor had? 

Counsel was further driven to urge that a creditor 
claiming to be a secured creditor is not a “secured credi- 
tor” at all until he has “proved” his security. To this 
the definition of “secured creditor” in section 2Cl)(e) 
of the Provincial Insolvency Act is a sufficient answer. 

In fact even an unsecured creditor, in order to secure 
acceptance of his claim, does not necessarily have to do 
more than send it in under rule 45, which sending in 
would appear to be equivalent to the state which is des- 

(1) (1877) 6 ch., W., 339. 
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cribed as “notifying” in section 64 of the Provincial In- 

itosBAj solvency Act ; even such a creditor need not ‘ ‘prove’ unless 
T^omoiAL called upon (vide rule 46). 

™Tc.’ ^his connection I note the phraseology of the 

second part of section 229, — “all persons who would be 

Bmjs j , . may come in.” The word 

‘ ‘provable” as used in the Provincial Insolvency Act does 
not in my opinion mean “which must be proved”, but 
“capable of proof” or “which may be, i.e. are allowed 
to be, proved”. To appreciate this meaning of “prov- 
able under this Act” in section 28(2), section 33(1) and 
(3), section 44(2), etc. we must look at sections such as 
the proviso to section 33(1), section 34(1) and section 45. 

But of course the real question of importance is whe- 
ther provable under this Act” read with section 64 
means that in the case of all creditors, secured as well as 
unsecured, if they do not choose to come in (rule 45) and 
prove if called upon to do so (rules 46 to 49) they will lose 
their claims. That this is not so in the case of secured' 
creditors, in the sense that they must, if called upon to 
do so, satisfy the winding-up Judge that their security is . 
for a just debt, is clear from section 47 of the Provincial 
Insolvency Act, the language of which is consistent only 
with the idea that the secured creditor need not prove at 

_ all if he relies on realizing his security. 

^ indication from rules 135 and 

136 of the English Company Eules under which, when a 
• secured creditor himself wishes to prove for the purpose 
of voting, he puts his own value on his security and not 
the value which the hquidator may choose to allow. 

Companies Act or 

1 e English Company Eules quoted to us on behalf of 
the respondent relating to the necessity of proof and which 
IS suggested are of general application are entirely 
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consistent with the view that they apply only to those ^ 
creditors who are unsecured or, where they specifically Hansbaj 
refer to secured creditors, to those secured creditors who the OEnouii 
have given up their security or who, having endeavoured 
to obtain satisfaction, have only succeeded in obtaining me. 
satisfaction in part and claim to prove for the remainder. 

It is not, therefore, necessary to consider how far such bo^s, j . 
rules as Nos. 88, etc. of the English Company Eules (or 
rule 21 under the Provincial Insolvency Act which was 
not, however, mentioned for the respondent) are imported 
at all by the Indian Companies rule 104 when there 
are Indian Companies rules (e.g. rule 45, etc.), dealing 
with the same matters. 

Similarly there is nothing, in Kashi Prasad v. Union 
Bank of India (1), quoted for the respondent, to show 
that the decree was a mortgage decree or that any question 
cf the rights of a secured creditor arose at all. 

* 

I have not considered it necessary to consider ’in 
.detail the English cases to which reference has been made. 

It is admitted on all sides that not one of the eases, whe-.- 
ther English or Indian, suggests that the winding-up 
Judge can compel a secured creditor to come into the 
winding-up proceedings or in any way submit his claim to 
■scrutiny. In cases such as' 'In re Van Laun, Ex parte 
Chatterton (2), it is clear that the secured creditor had 
exercised his option to come into the winding-up pro- 
ceedings and submit his claim to the winding-up Judge. 

They are no authority for the proposition that the Judge 
has power to compel him to come in. 

The fact that there are no cases in which it has been 
held that a -winding-up Judge can compel a secured cre- 
ditor to bring in his security and that he can scrutinize 
that security and, if he sees fit, in effect tear it up, 
and no cases in the opposite sense, suggests that the prac- 

•(1) (1919) I. L. R., 41 All., 432. (2) [1907] 2 E. B., 23. 
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1929 tice in England and in this country has been uniform in 
one direction or the other and has been regarded as not 
The omcML ^question. This uniformity of practice suggests 

Liquida- the following consideration. If the practice has been uni- 
ETc.’ form in favour of the secured creditor it would be natural 
to find that the question of his privilege had never been 
Boys j other hand if the practice had been 

in a sense adverse to the secured creditor it is almost cer- 
tain that that practice would be found to have been con- 
firmed by some judicial decision or decisions, for it is al- 
most certain that some secured creditor would at one time 
or another, on the strength of the law and practice apply- 
ing to bankruptcy proceedings, have challenged the power 
of the winding-up Judge. So far, therefore, as any con- 
clusion can be drawn from the absence of any judicial 
authority either way, that conclusion must be in favour of 
• tire secured creditor. 

If it be asked why a secured creditor should ever 
desire to come into the winding-up proceedings, it is. 
manifest, that there may be cases in which he may feel 
that his chances of realizing his money in good time, if 
he depends solely on his security, may possibly be jeopar- 
dized if he stands aloof from the winding-up proceedings' 
altogether and allows them 4o arrive at a termination be- 
fore he has realized his security. 

Finally I would note that it would in my view be 
surprising indeed if the Legislature had meant by lan- 
guage merely requiring leave to be obtained to confer 
power to tear up a decree and also the security upon; 
which it was founded. 

In my. view our answer must then be ^ided by the 
two considerations, the winding-up Judge has jurisdic- 
tion to refuse leave but his discretion to refuse leave' 
miist be exercised with a due regard to the rights of 
third persons who were not members of the cninpany and 
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who had not to come in and claim to share . . such 

as a mortgagee” (Per James, L. J., in Da®id Lloyd and hansbaj 

Go. (1). The Oppioii 


To say that the discretion is thus limited is in effect 
to place a restriction on the exercise of his jurisdiction 
by the winding-up Judge, but that is no more than the 
English Courts have found it necessary to do. 


13 . 

The Opfioiab- 
Liquida- 

TOBS, 

ETC. 


Boys , X 


It is clear that in any case the orders of the winding- 
up Judge staying proceedings under section 169 and re- 
fusing leave under section 171 cannot be operative any 
longer than the winding-up proceedings continue; and fur- 
ther it is very difficult to conceive an unqualified refusal 
to give leave which would not infringe on the rights of 
the secured creditor. Ordinarily, for a winding-up Judge 
to say to a secured creditor that the merits of his claim 
are so dubious that leave to proceed is unconditionally 
and finally refused is going perilously near permitting 
him to adjudicate on the merits of the claim. It may 
not be in form an adjudication but it is a judicial pro- 
nouncement and it may have a serious repercussion on 
the right of the secured creditor to an unprejudiced trial of 
his claim and also it may induce a purchaser to pay an 
enhanced price under what may prove to have been a 
false impression of security created by the action of the 
Judge: But there may possibly, in very exceptional cir- 
cumstances, be a case in which unqualified refusal would 
be upheld and it may be that Jessed, M. B. , (with whom 
Jambs, L. J., and Cotton, L. J., expressed their agree- 
ment) had this possibility in mind when he held in the 
case to which I have just referred that those who desire 
to restrain a secured creditor from proceedings must offer 
to pay him off or show some special grounds for restrain- 
ing him. 


(1) (1877) 6 Ch. D.. 3S9 (31S). 
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BoySf J. 


hanseaj ^ following propositions :— 

r (1) That no secured creditor nppri nr u t 

■XHBOjmom fn nrnvn u,’. ;i w ■> ., oau be forced 

liqotda- > pio-ve his debt, and that, with the next following- ex 

toes, ception, such a creditor can stand wholly outside^ the 

winding-up proceedings if he so elects and rely upon his 

cun y or his decree if he has obtained one. 

J2) That every secured creditor must obtain leave to 
proceed from the winding-up Judge. 

(3) That the winding-up Judge has jurisdiction to 
refuse leave absolutely. 

(4) That the winding-up Judge has not jurisdiction 
under colour of refusing leave or otherwise, to annul or 
modify a secured creditor’s security or decree. 

in whii 4^^’ exceptional case 

n ^hich the windmg-up Judge may refuse leave abso- 
lutely, he should ordinarily refuse leave only- for such 
tme as may be necessary to enable him in the^particular 

diiect the liquidator to pay off the claim and thus save 
nnnecessary costs to the estate or whether ■ hd will Z ' 
leave to proceed, or whether he will direct the liquida- 

ZZ ZlZt ^ 

decre^^^alt^^ secured creditor has not yet obtained a 
thrihe wt r may arise as to whe- 

anlt b 7'"^ liquidator to 

dftor ma^i“ proceeding that the crel 

have notLeT^^?'*''^®^ institute, but we 

ave not -been called upon to deal with that. 

Bovs b ^ *0 fhe views expressed by 

-boys, J., and have only one comment to make. 

Act, 1913, seems to me to furnish an additional argument 
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for the view that the word “rules” in section 229 is not 

to he construed as having only the narrow meaning given hansbaj 

to that word by section 3(47) of the General Clauses Act, T hb omuciae, 

1 Xjiquida- 

XOu i • TORS, 

In section 228 we find that the law of insolvency is 
to be applied “in accordance with the provisions of this 
Act” to the winding up of insolvent companies. It must Boys, 
be noted that the expression used is “law of insolvency” 
and not ‘ ‘rules which are in force under the law of in- 
solvency.” 

Now there is no provision of the Companies Act 
which expressly applies the “law” of insolvency to insol- 
vent companies. Section 229 does, however, provide that 
“rules” which are in force, on certain subjects, under 
the law of insolvency shall be observed in the winding 
up of insolvent companies. Section 229, therefore, un- 
doubtedly appears to be the provision of the Act which is 
mentioned in section 228 as applying the “law” of in- 
solvency to insolvent companies. ' This leads me to con- 
clude that the Legislature did not intend to draw a dis- 
tinction between “the law of insolvency” (mentioned in 
section 228) and “the rules in force under the law of 
insolvency” (mentioned in section 229). This implies 
that the word “rules” in section 229 must be liberally 
construed in the sense of “rules of law” including (a) 
provisions of the Insolvency Act, (h) rules made under 
that Act, and (c) rules of practice. 

Niamat-ttllah, J. : — I agree with Boys, J., to the 
answer he proposes to make on the question referred to 
the Bull Bench and would add a few observations in sup- 
port of his conclusions and to emphasise some aspects 
of the case .on which they rest. 

The facts of the case, so far as they are necessary 
to make my remarks intelligible, are briefly as. follows 

The appellants Lala Hansraj and others obtained, on 
28th October, 1924, an ex parte decree for sale, passed by 
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Hansbaj 

if The Offioiaii 

;| IjIQUXDA- 

y ' ' toes, 

i' ETC. 

■i 

NiamaU 
ullah, J, 


ii 

I 
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- a learned Judge silting on the Original Side of the Calcutta 
High Court, for a large sum of ruoney (about 
Es. 1,77,000) on foot of a mortgage deed, dated the 25th 
of April, 1923, executed by the Dehra Dun Mussoorie 
Electric Tramway Co. Ltd., which has since gone into 
liquidation and is being wound up by Mr. Justice Muker- 
Ji, a learned Judge of this Court. Inasmuch as no legal 
proceedings can be taken except by leave of the Court, 
i.e., the Judge exercising jurisdiction under the Indian 
Companies Act (section 171), the appellants applied for 
leave to take out execution, of their decree. Mr. Justice 
Mukerji held that the leave ‘ ‘to execute the decree should 
be refused.” His ot-der, vdiich has been quoted by 
Mr. Justice Boys in the leading judgement, has been con- 
strued to mean, and the case has been argued on the as- 
sumption, that he ruled, in effect, that after scrutinizing 
the claim of the appellants under their mortgage deed and 
the decree obtained by them the learned Judge should de- 
cide what amount of money, if any, is due to them and 
what part of the company’s assets should be charged 
therewith; or whether the decree should be allowed to be 
executed. On appeal from this order the learned Judges 
composing the Division Bench which heard it, disagreed 
on a question of law. Mr. Justice Sulaim.w held that 
the learned Company Judge had the jurisdiction to^ re- 
fuse leave “absolutely” and “was not bound to suspend 
the grant of leaive for a limited period only.” He added 
“I express no opinion on the question whether the pre- 
sent case is or is not a fit case in which leave should have 
been refused.” Mr. Justice Weir, the other learned 
Judge of the Division Bench, maintained that “since the 
appellants have refused to submit their claims to the 
scrutiny of the liquidators, Mukerji, J. , has no jurisdic- 
tion to attempt to force them to do so; though I think 
that he can stay the execution of the decree for a reason- 
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able period of time in order to enable the liquidators to 

make up their minds whether they will or will not take Hansba, 

other steps to attack the decree. It seems to me that theTHB OmciAi, 

power to stay execution of a decree, such as this, in a case 

like the present is limited to the extent which I have in- 

dicated’ ’ . He ordered accordingly that the execution of 

the decree be stayed for six months. mamat. 

Mr. Justice Boys has laid down, after a careful 
analysis of the judgements of the learned Judges compos- 
ing the Division Bench, what question ought to be decided 
by this Bull Bench, and it seems to me that the difference 
of opinion between those learned Judges reduces itself to 
the question whether the jurisdiction of the court refus- 
ing leave to a mortgagee decree-holder to execute his de- 
cree extends to the power to refus6 leave altogether and 
it is only a matter of his discretion to refuse for a limited 
time or altogether, as Mr. Justice Sulaiman thinks, or 
whether his jurisdiction in that behalf is limited to such 
time as may be reasonable to enable the liquidator to 
decide if he should attack the decree by instituting a regu- 
lar suit, as Mr. Justice Weir vsmuld have it. 

That a secured creditor need not prove his debt in 
winding-up proceedings and can stand vdiolly outside such 
proceedings relying on his security is conceded by both 
learned Judges of the Division Bench. Mr. Justice Weir 
has quoted a number of English decisions in support of 
this view. Mr. Justice Sulaiman, though he does not con- 
sider that any of the sections of the Provincial Insolvency 
Act are imported into the provisions of the Indian Com- 
panies Act by section 229 of the latter Act, has neverthe- 
less expressed himself as follows: — -“Although* there is 
no express provision in the Companies Act protecting se- 
cured creditors, their safety rests on well established prin- 
ciples. Under the Transfer of Property Act an interest is 
transferred to a mortgagee. A mortgagee’s estate, so 
to speak, is carved out of the original estate and vests in 
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the mortgagee. When a company is in liquidation, only 
hansbaj the property of the company comes under the control of 
The oewoial the court or the official liquidator. The interest which 
^ 0 ^*' l^as previously passed to a mortgagee is separate and dis- 
tinct and is not brought in. It follows that a mortgagee- 
with his welt defined interest can keep aloof and remain 
Niamat. outside the jurisdiction of the court. His remedy to re- 
uiiah, J. security would ordinarily be unaffected by the 

insolvency of his debtor. He cannot against his wilt be 
dragged into the winding-up proceedings, or competled 
to surrender his security and piace himsetf on the same 
footing as other creditors by proving his debt. His rights 
are paramount and remain safe. Of course if he so chooses' 
he may realize his security and prove for the balance, or 
he may surrender his security and prove for the whole 
debt; but he cannot he forced into doing that or to abandon 
his remedy. The liquidators may redeem the mortgage 
but cannot prevent him from selling the mortgaged pro- 
perty.” 

We find no provision in the Indian Companies Act 
conferring jurisdiction on the court to adjudicate, in wind- 
ing-up proceedings, on the right of third persons whose 
clairhs come in conflict with the rights Df the company. 
The only provisions which relate to such third persons 
are contained in sections 231 and 232 of the Indian Qpm- 
panies Act which run as follows : — 

‘‘231. (1) Any transfer, delivery of goods, pay- 

ment, execution or other act relating to property which 
would, if made or done by or against an individual, be 
deemed in his insolvency a fraudulent preference, shall, 
if made or done by or against a company, be deemed, in 
the event of its being wound up, a fraudulent preference of 
its creditors, and be invalid accordingly. 

(2) For the purposes of this section the presentation 
of a petition for winding up in the case of a winding up 
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by or subject to the supervision of the court, and a reso- 
lution for winding up in the case of a voluntary winding Hansew 
up, shall be deemed to correspond with the act of in- T hb official 
solvency in the case of an individual. 




(3) Any transfer or assignment by a company of all 
its property to trustees for the benefit of all its creditors 
shall be void.” 


ETC. 


Niamat- 

ullah, 


‘‘232. (1) "Where any company is being wound up 

by or subject to the supervision. of the court, any attach- 
ment, distress or execution put in force without leave of 
the court against the estate or effects of the company after 
the commencement of the winding-up shall be void. 


(2) Nothing in this section applies to proceedings by 
the Government.” 

It will be seen at a glance that sections 231 and 232^ 
of the Indian Companies Act are parallel to sections 53 
and 64 of the Insolvency Act, but it is significant that 
there is no provision in the Indian Companies Act corres- 
ponding to section 4 of the Provincial Insolvency Act 
which lays down : — - 

‘ ‘ (1) Subject to the provisions of this Act, the court 
shall have full power to decide all questions whether of 
title or priority, or of any nature wliatsoever, and 
whether involving matters of law or of fact, which may 
arise in any case of insolvency coming wdthin the cogni- 
zance of the court, or which the court may deem it 
expedient or necessary to decide for the purpose of doing 
complete justice or mating a complete distribution of 
property in any such case. 

■ (2) Subject to the provisions of this xiet*and not- 
withstanding anything contained in any other law for the 
time. being in force, every such decision shall be final and 
binding for all purposes as between, on the one hand, 

55ai) 
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Niamat- 
lullaht J. 


- the debtor and the debtor’s estate and, on the other hand, 
hansbai ai} claimants against him or it and all persons claiming ■ 
■thbOwioiai. through or under them or any of them. 

Hobt*' (3) Where the court does not deem it expedient or 

• necessary to decide any question of the nature referred to 
in sub-section (1), but has reason to believe that the 

Niamai. debtor has a saleable interest in any. property, the court 
■uiiah, 3. without further inquiry sell such interest in such 

manner and subject to , such conditions as it may think 
fit.” 

It follows from the foregoing remarks and the pro- 
visions quoted that a winding-up court, unlike an insol- 
. vency court, cannot take cognizance of and adjudicate on 
the title of third persons except to the limited extent 
mentioned in sections 231 and 232 of the Indian Com- 
; panies Act, and if it is necessary to impeach such title, 

. the liquidators must have recourse to regular suits cogniz- 
able by ordinary civil courts. A mortgagee or a secured 
•creditor, qua the interest which has been transferred to 
him by the mortgage or hypothecation, is not a mere 
creditor but a person in whom the right is vested, and his 
right can be impeached, if at all, in the same manner as 
in the case of any other person who claims adversely to 
the company. 

It has been said that a claimant, to occupy the 
advantageous position of a secured creditor, should 
establish before the court in winding-up proceedings the 
fact that he is a secured creditor. I do not thipk that 

• any occasion can arise for his doing so. A person claim- 
ing to be a transferee of an interest, be he a vendee, donee 
or mortgagee, can establish it when he desires to enforce 
his claim and can defend his title if it is attacked before a, 
competent court. Meanwhile, the liquidator is to take 
note of it in dealing with what he thinks to be the pro- 
perty of the company. The right claimed by a secured 
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creditor may be so palpably illusory that he -feels }ustified 

• in ignoring it and in assuming- that the claim will not Hanskm ' 
■<ippreciably influence intending purchasers of the com - thb omcui. 

• pany’s property affected by such adverse claim. In other 

cases the liquidator must either accept it or have the • 
cloud on the title of the company removed by obtaining 
-appropriate relief from a competent court. mamat- 

ullah, /, 

Wherever a mortgagee or other, secured creditor has 
already obtained a decree against the company in enforce- 
ment of his claim, it affords an additional strength to his 
title and can be questioned by the liquidator on the usual 
grounds such as fraud or collusion. Mr. -Justice Sulai- 
MAN is inclined to think that, as between the liquidator on 
"the one hand and the mortgagee decree-holder on the 
■other, the binding character of the decree is to be judged 
with reference to the rule of res judicata contained in 
section 11 of the Code of Civil Procedure, and that the 
former, being an officer of the court and representing 
the -interest of the whole body of creditors *as well as 
those of the shareholders, is not bound by the decree. I 
"take leave to point out that before the rule of res judicata 
•can be invoked by one or the other of the parties to 
-determine the binding character of the decree, there must 
1)6 an issue in a suit or proceeding in a competent court 
between the parties, and in so far as such an occasion does 
not arise before a court in winding-up proceedings there 
is no room for the application of the rule of res judicata. 

Such an occasion will, of course, arise when the mort- 
'gage or the decree is in question in a regular suit brought 
by the liquidator to challenge the mortgage o rthe decree 
or in any proceedings taken by the mortgagee to realise 
. Itis security. I doubt if in such a case the liquidator can 
get over the bar of res judicata by an appeal to his posi- 
iion as a representative of the creditors generally. Prima 
ifacie he will', in that contingency, occupy no higher 
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_ position than the one which an attaching creditor does, 
Hansew under similar circumstances. It is, however, unneces- 
The Official sary to espress a decisive opinion on this question. 

lilQUIDA- 


TOES, 

ETC. 


Niamat- 
ullah, J, 


\ 


The next question is whether section 171 of the- 
Indian Coinpanies Act, which unquestionably subjects- 
a secured creditor to a disability in enforcing his claim 
as he must obtain leave of the winding-up Judge to- 
institute a suit or to execute a decree if he has already 
obtained one, confers an unlimited power on the winding- 
up Judge to refuse leave. The jurisdiction of the court: 
is not limited by anything- contained in that section 
which confers the vudest power to refuse leave. It does 
not make it obligatory on the court to withhold leave in, 
any given case for- a limited time only. At the same 
time it can be confidently expected that the unlimited 
power to refuse leave will be exercised by a court of law 
in furtherance of the ends of justice and not capriciously. 
No court will so abuse it as to hold it in terrorem to in- 
duce the secured creditor to forego part of his claim or 
otherwise compromise his position. If the court is. 
obdurate in refusing leave to a secured creditor without, 
directing the liquidator to challenge his rights in a proper 
court and abide the result, it will cause incalculable harm: 
to the interests of the company and the creditors. It. 
cannot, by merely withholding leave, extinguish the- 
charge, if it otherwise exists, or deprive the decree of its 
operative effect. The charge will subsist though it can- 
not be enforced during winding-up proceedings. ■ Who- 
ever purchases the property subject to such charge will 
purchase encumbered property liable to be sold in the- 
hands of the purchaser, as, it should be noticed, leave- 
is necessary only for a “suit or other legal proceed- 
ing .... against the company Once it is possible- 
to avoid proceeding against the company, the secured 
creditor is free from the trammels of section 171, Indian^ 


I 'r 
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• * 

<3ompanies Act. A prospect of this kind, and fear of. future 
iitigation, are likely to deter purchasers from offering haksrm 
■ anything like a fair market value of the property* ■which The ofpioiaii 
a secured creditor claims to be burdened with his debt, 

It should be observed that limitation for the secured ere- ' 
•-ditor’s suit or application for execution, as the case may 
be, -Rull remain suspended under section 16, Limitation .Viomat. 
Act. No court winding up the affairs of a company will, 
■therefore, ordinarily consider it safe to withhold leave 
altogether and to court the disastrous consequences 
■likely to follow its actidn. Cases are, however, conceiv- _ 
able in which the court may safely refuse leave altogether. 

The claim of a secured creditor may be so manifestly base- 
less as not to weigh with it and with "the intending pur- 
chasers who may be willing to offer full value for the 
property, confidently relying on their ability' to defeat 
the claim when made. In such a case the court may 
deem it desirable to withhold leave absolutely and to dis- 
pense with the necessity of the liquidator instituting 
•a suit to vindicate the title of the company. In practice 
cases of this kind will be of rare occurrence but are not 
■ beyond the range of possibility. The Legislature did not 
consider it expedient or even possible to lay doun ex- 
haustively cases in which and "the purposes for which 
leave should be granted and those where it should be 
■refused. Unlimited jurisdiction has been, therefore,- 
conferred by section 171 of the Companies Act on the 
•winding-up Judge, to withhold leave for such. 'time and 
nn such terms or altogether as the circumstances of each 
(case may warrant. 

Where the Legislature has advisedly conferred juris- 
■diction or power on a court without imposing any fetters 
thereon, it cannot be limited by enumerating cases in 
which alone it can, in our present view, be exercised, 
it win be .tantamount to adding a proviso to section 171 
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19^9 qI tiie Indian Companies Act, which the Legislature- 
hanseaj not thought fit to add. 

V. . 

. ‘*By -jurisdiction is meant the authority on which a 
court has to decide matters that are litigated before it; 

' or to take cognizance of matters presented in a formal 
way for its decision. The limits of this authority are^ 
imposed by the statute, charter or commission under- 
which the court is constituted or may be extended or res- 
tricted by the like impositions. If no restriction or limit 
is imposed, the jurisdiction is said to be unlimited; a 
limitation may be either as to the kind and nature of the* 
actions and matters of which a particular court has cogni- 
zance, or as to the area over which the jurisdiction shall 
extend, or may partake of both these characteristics.”' 
(See Halsbury’s Laws of England, volume IX, page- 
13, paragraph 10). , 

* ■ 

Numerous cases have arisen with reference’ to sec- 
tion 115 of the Civil Procedure Code in which a distinc- 
tion has been drawn between absence of jurisdiction and 
erroneous exercise -thereof. It was observed by their 
Lordships of the Privy Council in Amir Hassan.Khan v.. 
Sheo Bakhsh Singh (1) ; ‘‘The question then is, did the- 
■ judges of the lower courts in this case, in the exercise of 
their jurisdiction act illegally or with material irregular- 
ity? It appears that they had perfect jurisdiction to- 
decide the question which was before them and they did! 
decide if. Whether they decided it rightly or wrongly, 
they had jurisdiction to decide the case; and even if they 
decided -wrongly they did not exercise their jurisdiction! 
illegally or with material irregularity.” 

If therefore a winding up Judge has jurisdiction 
to grant leave or not and he withholds it altogether he 
cannot be said to have acted without jurisdiction even 

. U) (1884) I. L; B., 11 Cal., 6. ' ' 
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• when he erroneously disregarded the rights of a- secured 

creditor. , hansum 

V. 

, The dictum of their Lordships of the Privy 43ouncil^™j®^°^ 
,in Rajwant Prasad Pande v. Ram Ratan Gir (1) that xosa, ' 
"it is very trite and very familiar that a challenge of the 
method of the exercise of the jurisdiction of a court can 
never in law justify a denial of tlie existence of such 
jurisdiction has a peculiar bearing on the question which 

• is engaging our attention. If a winding-up Judge re-, 

fuses leave to a secured ' creditor without the slightest 
justification ‘‘his method of the exercise of the jurisdic- 
tion” may be erroneouSi but his jurisdiction cannot be 
questioned. ■ 

An order passed \Yithout jurisdiction is a nullity, 
and therefore one of the tests of an order being without 
jurisdiction is to find if it can be treated as not possessing 
a binding effect. Can the order of a- wdnding-up Judge re- 
fusing leave absolutely be regarded as a nullity? Can 
it" be ignored after a reasonable time such as may be con- 
sidered sufficient to enable the wunding-up Judge to de- 
cide what steps should be taken with reference to the 
claim of the secured creditor? I have no doubt as to the- 
answers to these questions. If a winding-up Judge has 
■ no jurisdiction to refuse leave without specifying a reason- 
able time, that order ought to cease to have binding 
effect after a reasonable time. It seems to me that there- 
is a contradiction in terms in the proposition that a Judge- ' 

has no jurisdiction to refuse leave for all time but can re- 
fuse leave for such length of time as he considers reason- 
able. If the length of time for wffiich be can withhold 
, leave rests- with him , he can refuse it absolutely and 
altogether according to the latter part of the proposition, 
a< power wiiich the first part thereof professes to deny. 

For the reasons I have stated, I answer the ques- 

a) (1916) T. L. E., 37 All., 485 (494-495). 
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tion referred to the Full Bench in terms 'set out in the 
hameaj jxidgement of Boys, J. ’ 

By the Court : — ^Let the case be returned to the 
™Tc’ Division Bench hearing the appeal wuth the following 
expressions of opinion : — 


(1) That no secured creditor need, or can be 
forced to, prove his debt, and that, with 
the next following exception, such a credi- 
tor can stand w'^holly outside the winding- 
up proceedings if he so elects and rely up- 
on his security or his decree if he has 
obtained one. 


(2) That every secured creditor must obtain leave 

to proceed from the winding-up Judge. 

(3) That the winding-up Judge has jurisdiction 

to refuse leave absolutely. 

(4) That the winding-up Judge has not jurisdic- 

tion, under colour of refusing leave or 
otherwise, to annual or modify a secured 
creditor’s security or decree. 

( 5 ) That, while there may he some exceptional 

case in which the winding-up Judge may , ’ 
refuse leave absolutely, he should ordinarily ' 
refuse leave only for such time as may be 
necessary to enable him in the particular 
circumstances of each case to determine 
whether he will direct the liquidator to 
pay off the claim and thus save unneces- 
sary costs to "the estate or whether he will 
give leave to proceed, or whether. he will 
direct the liquidator to take such steps as 
may be open to h.im to get the decree set 
aside. 
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’APPELLATE CEIMINAL. 


Before Sir Grimwood Mears, Knight, Chief Justite, 
and Mr. Justice Young, 

EMPEEOE V, ISMAIL and others.* ^ 

Act (Local) No. IV of 1910 (TJ. P. Excise Act), section^ 
60(a) and 71 — '‘Possession'' — House occupied by several 
persoyis — Nature of occupation — "Actual offender " — 

Exemption from imprisonment. 

Under section 60(a) of the U. P. Excise Act, IV of 1910, 
ownership of the house is not an essential element, but the 
nature of the occupation of the house is often a circumstance 
of great importance in estimating whether the particnlar ac- 
oused was in possession of the excisable article. 

Cocaine was found in a degcM, into which it had been 
recently thrown, in a house in which two brothers and a 
cousin, who carried on a common business, li-ved together. 
All three were in the room when the cocaine was found, and 
all of them tried to account for its presence by the false alleg- 
tbtion that they saw a constable throw it into the degchi. Held 
that each of the three persons came within section 60(a), as 
being in possession of the cocaine. 

The proviso in section 71 of the Act does not in any way 
modify the effect of section 60(a), which provides that a per- 
son in possession of cocaine may be punished with imprison- 
ment which may extend to two years. The proviso as to 
punishment by fine applies only to- that person who is able 
•to show that he is the employer or principal, that he did not 
personally commit the act complained of and that he took all 
•due and reasonable precaution to prevent the commission of 
«uch act by the employee or agent, 

Abdul Rahman v. Emperor (1), distinguished. 

* Criminal Appeal No. 936 of 1928, by the Local OoTernment, from 
«n order of Rnp Kishan Agha,, Additional Sessions Judge of Allahabad, 
«dated the 24th of Angust, 1.928. ’ 

(1) (1928) 26 A. L. J., 414- 


' 1929 

Fehmary, 18 . 
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■ Tke Government Advocate (Mr. U. S. Bajpai), for 
Bmpekor the Crown. 

IsmAl. Mr. G. K. Shinde, for the respondents. 

ME.A.RS, C. J., and Young, J. This is an appeal' 
by the Local Government against the acquittal by the- 
“ Sessions Judge of Allahabad of Ismail and Ishaq, sons- 
of Husain Bakhsh, and x4.bdul Eazzak, son of Abdul* 
Ghafur, on a charge under section 60 (a) of Act TV of 
1910, Excise- Act. « ’ , 

Ismail and Ishaq are brothers and Abdul Eazzak: 
is their cousin. The three men bad been living toge- 
ther for a considerable time in a house at Giilab Bari^ 
and carrying on business together. On the 2nd of April, • ' 
1928, their house was raided by the police and 10 small’ 
and one large packet of cocaine hydrochlorate were- 
found in a room in which they were all present. The- 
cocaine was enclosed in paper, and the packets were- 
found partly submerged in water, having been thrown 
into a degclii a few moments before their discovery, as- 
*was evidenced by the fact that the cocaine w’'hich -had 
come in contact with w'ater had not dissolved.' The only- 
explanation given at the moment was a general sta;te- 
ment that the cocaine must have been planted there. ■ 
Before arriving at the . house Mr. Measures, Super- 
intendent of Police, had his party searched as also the- 
search witnesses, and was himself searched. Later when- 
the Magistrate was examining the premises in the pre- ‘ 
sence of the three accused, they set up a story that they 
saw a constable, who entered with others by another • 
door, throw the packets of cocaine into the df?; 7 c/w‘. Apart 
from the difficulty of this feat, there is the significant cir- 
cumstance that they did not at once denounce the con- , 
stable in the presence of Mr. Measures, when each of' 
them had seen him do it wdtji their own eyes. The-' 
search was concluded without this most important eir?- , 
cumstance ever having been mentioned to Mr. Measures. 
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or anybody. The only inference we can draw is- that it ^^9 
never happened but was an invention thought out after- Empebob 

-wards. Ismail. 

Section 60 runs as follows; “'Whoever, in contra- 
vention of this Act, (a) possesses any excisable article . 

.... shall be punished, if the offence is committed'* 
in respect of cocaine, with imprisonment which may ex- 
tend to two years or with- fine or wdth both.” 

Section 71 must also be considered in this connec- ■ 
tion : — “In every prosecution under section 60, it shall 
be presumed, until the contrary is proved, that the ac- 
cused person has committed an offence punishable under 
that section in respect of any excisable article .... 
for the possession of which he is unable to account satis- 
factorily.” . , 

There is a further point about section 71, which we 
will touch on in due course. • . 

Therefore, the prosecution had to prove under sec-* • 
tion 60 (o) that these three men were in possession of ' 
the cocaine. We must consider the circumstances and 
their conduct. As vve have already said, they are closely 
related. They have been living together for some time. 

"They carry on the common business. Not one of the 
Hhree ever disassociated himself from the others in any 
respect. All were in the room at the moment of the raid. 

One or some of them undoubtedly threw the paper packets- 
into the deg chi. They set up a common defence, which 
was that each of them had seen a constable himself throw 
the packets into the degchi. We think that these facts- 
when taken together are sulSicient to bring each of these- 
three men within section 60 (a) as being in possession 
of the excisable article. They have entirely failed to- 
discharge the obligation cast upon them by section 71 of 
accounting satisfactorily for its possession. 

In both of the lower courts a good deal of discussion- 
turned upon the question of the ownership of the house.. 
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Under section 60 (a) ownership of the house is not an 
bmpeboe essential element, but the nature of the occupation of the 
iiSMAIL. house might and often is a circumstance of very great 
importance in estimating whether the particular accused 
in any given case possesses the excisable- article, and in- 
. deed it has had great weight in this case. A simple illus- 
tration will show the importance of the matter. If the * 
polipe, having raided a room, found three people in it, and 
at the bottom of a drawer wrapped away in cloth found 
■a. packet of cocaine, the fact that two only of the three 
men lived in that room whilst the third was merely a i 

•casual visitor, would be a matter well worthy of consi- t 

deration. The probability is that the place where the ' i 

'Cocaine was found would tell seriously against the two ' | 

occupiers of the room, and would tell considerably in 
favour of the visitor. We have come to the conclusion 
^ that the prosecution have made out their case, and that j 

. * -each of these three men was what is described in sec- ' I 

•tion 71 as the “actual offender’’, that is the person in ; 

|)Ossession of an excisable article, for the possession of ' ; 

■which he was unable to account satisfactorily. 


It has been urged upon us that the learned Magis- 
trate would have passed a sentence of imprisonment upon 
each of the three men had he not felt himself bound by 
the decision- in the case of Abdul Rahman v. Emperor 
'(!)• That case apparently proceeded on the basis of the 
man being the owner of the house. This case proceeds 
'upon the actual possession by the accused, and we have 
no doubt that the .Magistrate could have passed a sen- 
tence of imprisonment had he thought fit to do so. There 
is in section 71 a proviso that no person other than the 
.actual offender shall be punished with imprisonment 
•; except in default of payment of fine. We are of opinion 

■ that that proviso in section 71 does not in any way modi- 
fy the effect of section 60 (a), which provides that a 

(1) (1928) 26 A. L. J., 414. 
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person in possession of cocaine may be punished with _ 

‘ imprisonment which may extend to two years. The emp^or 

latter part of section 71 recognizes a set of circumstances Ismaiiv 
which not infrequently arise where the owner of a busi- 
ness, which is hemmed in with' statutory restrictions, 
has necessarily to carry on that business by means of 
‘managers, assistants and agents. An assistant may com- 
mit an act in direct violation of, say for instance, the 
licensing laws, of wdiich the proprietor may be wholly ig- 
norant. The assistant in such instance is the “actual 
I offender”. No difficulty should arise in the construction 

of this section, because the court can ask itself on each 
occasion whether it is dealing with a man who is the ac- 
tual offender, or a man who sets up the defence that he 
. . himself had no knowledge of any wrong-doing, and that 

such wrong-doing (if committed) was committed by some 
[ person in his employ or acting on his behalf, and that . 

j he himself had taken all due and reasonable precaution 

i to prevent the commission of such offence. 

The proviso as to punishment by fine applies in our’ 
opinion only to that person who is able to show that he ’ 
is -the employer or principal, that he did not personally 
commit the act complained of, and that he took all due 
and reasonable precaution to prevent the commission of 
such act. The actual offender is of course the person who 
f commits the particular breach of the law. 

Whilst we have no doubt that we could inflict upon 
, each of these three accused the punishment bf imprison- 
! ment, we, however, think the fines imposed by Mr. 

Azimuddin Khan a sufficient penalty. We set aside the ' 
order of Mr. Eup Kishen Agha of the 24th of August, ^ 

1928, and restore the convictions and sentences of Mr. 

M. Azimuddin Khan of the 11th of June, 1928. The 
accused will therefore each pay Es.. 100 as fine, and in 
default of fine will each undergo rigorous imprisonment 
for til roe months. 


f 
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APPELLATE CIVIL. 


1929 


Before Mr. Justice Sen and Mr, Justice Niamaf-nllnh. 


■■ 


11 


'i 


February, ABDUL AZIZ (Judgembnt-debtok) V. ABDUL KAHIM 
(Judgembnt-debtob) and shahid an BIBI and othehs 
(Degree-holdees) 

Civil Procedure Code, section 4/1— Question betiveen. judge- 
ment-deh'toTS inter se — Dispute as to the order in which 
several properties are to he sold- — Question relating to 
execution, discharge or satisfaction of decree. 

Per Sen, J., (Niamat-ullah, J., dubitahte)' : — A dispute 
between two judgement-debtors inter se as to the order in 
which. the properties belonging to each, respectively, are to 
be sold in execution of a decree for sale on a mortgage is not 
a question arising '‘between the parties” within the meaning 
■of section 47 of the Civil Procedure Code. 

Per Niamat-ijllah, J. : — The question whether an order 
. deciding such a dispute by imposing certain conditions, on the 
fulfilment' of which the properties would be sold in a certain 
■order,- is justifiable is not a question relating to '‘the execu- 
tion, discharge or satisfaction of the decree” within the mean- 
.ing of section ‘47 of- the Civil Procedure Code. 

The view that section 47 can, under no circumstances, 
apply to a question as between two judgement-debtors inter 'se 
is not free from doubt. The words “between the parties” 

• do not imply that such parties must have been arrayed as 
plaintiff and defendant. If the scope of the section is narrow- 
ed- down only to cases in which questions, relating to execu- 
tion, discharge or ‘satisfaction of the decree, arise between the 
decree-holder and the judgement-debtor,, the very object under- 
lying that section may be frustrated. 

. • Raynor v. The Mussoorie Bank, Ltd. (1) , A imidi Kun- 

wari V. Ajudhia Nath (2), Bhagwati v. Banwari Lai (3) and 
Vedaviasa Aiyar Y. The Madura Hhidti Labha Go., Ltd., (4), 
referred to. , 

* Second Appeal No. 822 of 1928, from a decree of Ganga Prasad 
Warma, Second Additional S-abordinate Jndge of Gorakhpur, dated Ihe 16tli 
of January, 1928, confirming a decree of M. M. Seth, City MunsiH of 
■Gorakhpur, dated the 27th of August, 1927. 

(1) (1885) I.Ii.B., 7 All., 681. (2) (1908) I. D, E., 30 AIL, 879. 

■(3) (1908) I. B., 31 AIL, 82. U) [1924] A. I. B., (Mad.), ‘365. 
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Dr. M- TFaH-wZiaA, for the appellant. ' i929 

Mr. S'an/car S'aran, for the respondents. Abdot. aztz 

Sen, J. : — This is, an appeal by a judgement-debtor-^®®’Ji'.5*®i“- 
Sind it arises out of the following facts. ’ 

One Abdul Eahim executed a simple mortgage in 
favour of the Kayastha Trading and Banking Corpora- 
tion for Es. 600, ■'which was payable in ti\'o years. The • 
property hypothecated consisted of three houses and the 
rate of interest agreed upon was one rupee per cent, per 
mensem, at six monthly rests. The mortgagee assigned 
the mortgage to one Shamsuddin on the 19th of March, 

1915.. Abdul Eahim sold one of the mortgaged houses 
to Abdul Aziz, the appellant, on the 14th of June, 1918, 
for a sum of Es. 1,100, out of which Es. 601 -were left 
with the vendee for payment of the mortgage debt in part. 

This payment was not made. Shamsuddin ha'5'ing died, 
his heirs, n^ely Musammat Shahidan Bibi and others, 
brought a suit on the mortgage, dated the 13th of April, 

1912, against Abd-ul Eahim, Abdul Aziz and others. A 
preliminary decree was passed on the 13th of July, 1926. 

‘The final decree followed on the 14th of January, 1927. 

The decree-holder applied to the Munsif of Gorakhpur 
for the execution of the decree and Abdul Aziz applied 
that the house purchased by him on- the 14th of June, 

1918, be sold last in execution of the final decree. On the 
loth of July, .1927 j the Munsif acceded to this prayer and 
passed an order -fco that effect behind the back of Abdul 
JRahim. Shortly after the making of the said order, 

Abdul Eahim appeared in court and presented an appli- 
■oation protesting against the order of the learned Munsif 
♦directing that the house property purchased by Abdul 
Aziz- be sold last. On the 27th of August, 1927, the Mun- 
■sif reviewed the order dated the 15th of July, 1927, and 
directed that the said order could be availed of by Abdul 
Aziz on this condition that he paid a sum of .Es. 601 to 
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the decree-holder in satisfaction of the mortgage, toge- 
Abdto azk ther with interest on the said amount at one rupee per 
Abdto Rahim, cent, per mensem, compoundable every sis months, from 
the 14th of June, 1918, the date of his purchase, right 

Sen j payment. 

. Aggrieved by the aforesaid order, Abdul Aziz lodged 
an appeal in the court of the learned District Judge which 
was heard by the Second Additional Subordinate Judge 
of Gorakhpur. A preliminary objection was raised by 
the respondent as regards the competency of the appeal. 
The learned Judge accepted the preliminary objection 
and dismissed the appeal upon the ground that no appeal 
lay to Kim. The ratio of the decision was that the order 
dated the 27th of August, 1927, was passed in the course 
of an execution proceeding in which Abdul Eahim and 
Abdul Aziz, the rival judgement-debtors, were ranged on- 
opposite sides and there was no question ‘ ‘between the 
parties to the suit’ ’ in which the decree was made, -mth- 
in the meaning of section 47 of the Civil Procedure Code. 

Abdul Aziz appeals to this Court and urges that -the 
matter between the parties was one under section 47 of 
the Civil Procedure Code and that an appeal lay to the- 
lower appellate court. 

Section 47 of the Civil Procedure Code provides : — 
“All questions arising between the parties to the suit, 
in which the decree was passed, or their representatives, 
and relating to the execution, discharge or satisfaction of 
the decree, shall be determined by the court executing 
the decree and not by a separate suit’’. 

The conflict of interest in the execution department 
was between two sets of judgement-debtors and there was. 
no question between the decree-holder on the one side 
and one or other of the judgement-debtors on the other 
side, relating to the execution, discharge or satisfaction 
of the decree. It would be straining the language of sec- 
; tion 47 of the Code of Civil Procedure to hold that a dis- 
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pute of this description between tw^o sets of contending 


I 

1 


Sen, J. 


judgement-debtors, would fall within the purview of sec- abbul aziz 
tion 47. This question directly arose in Raynor v. T/i^abdulRahim. 
Mussoorie Bank Ltd., (1). After discussing the facts of 
the case Brodhurst and Tyrrell, JJ., observed at 
page 686 : “This application purported to be made under 
section 244 of the Civil Procedure Code. But apart from 
other considerations showing that section 244 is not ap- 
plicable to a proceeding of this character, it is sufficient 
here to observ’^e that an application cognizable under that 
section must be an application between the parties, that 
is .to say, between the parties arrayed against each other 
as decree-holder of the one part and judgement-debtors 
or their representatives of the other. But this is not 
such a question. It is a Controversy of two judgement- 
debtors inter se, and the provisions of section 244 do not ■ 
apply to the determination of such questions.” This 
statement of law was cited with approval in Anandi 
Kunwari v. Ajudhia Nath (2), and it was observed that 
the controversy was between a judgement-debtor and his 
representative and that it would be straining the langu- 
age of section 244 to hold that such a dispute fell within 
the scope of that section. In Bhagwati v. Bdnwari Lai 
(3) the majority of the .Judges constituting the Pull 
Bench expressed themselves in support of the above, view. 

Banbrji, J., is reported to have said (see page 98) that 
“as regards the first condition it is manifest that the 
parties must be arrayed as decree-holder or his repre- 
sentative on the one side and the judgement-debtor and 
his representative on the other. Any question arising 
between the decree-holder and his representative or be- 
tween the judgement-debtor and his representative is 
clearly not a question within the purview of section 244. 

This has been held so repeatedly that I deem it unneces- 
sary to cite authorities.” 

(1) asss) I. L. E., 7 All., 681. 121 (1908) 1. L. E., 30 AH., 379 

. (8) (1908) I. L. E., 31 AIL, 82. (383). 
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1929 The learned counsel for the appellant relies upon 

Abdul .Aziz the case of Vedaviasa Aiyar v. The Madura Hindu Lahha 
Abdul Bahim. Co. Ltd.-, (1). Their Lordships rule in that case that 
section 47 of the Civil Procedure Code ought to admit of 
a liberal interpretation and should not be confined to 
cases where the question in controversy was between the 
decree-holder and the judgement-debtor. It is submit- 
ted with all respect that the above view is not supported 
by the language of section 47 of the Civil Procedure 
Code and is opposed to the cursus curiae of this Court 
which I am bound to follow. 

The order not being one under section 47 of the 
Code of Civil Procedure, no appeal lay to the lower ap- 
pellate court. It is not contended that the order was 
appealable independent of section 47, and it is also not 
contended that order XLIII of the Code of Civil Proce- 
dure applies. The result is that the appeal fails, and 
should be dismissed with costs. 

Niamat-ullah, J. : — ^I entirely agree with my 
learned brother in the conclusion he has arrived at and 
would dismiss the appeal. I, however, rest my decision 
on a different aspect of the case. I am of opinion that 
the question arising between the parties to this appeal, 
namely, whether the court of first instance was justified 
in imposing certain conditions for the property, in which 
the appellant is interested, being sold last is not one re- 
lating to “the execution, discharge or satisfaction of the 
decree” and for that reason the order impugned in this 
appeal is not one which can be regarded as an order 
,, passed under section 47 of the Civil Procedure Code. I 

I ! hesitate in accepting the view that section 47 of the Code 

of Civil Procedure can, under no circumstances, apply 
to an order passed by a court executing the decree as 
between two judgement-debtors inter se. The relevant 

a) [1924] A. I. E., (Miad.) 865. 


, 5 ^* 



i . 


Sen, J. 
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part of section 47 is this: — “All questions arising be- 
tween the parties to the suit, in w-hich the decree was abdul Aziz 
passed, or their representatives, and relating to the exe-Ai:,DULB*HiM. 
cution, discharge or satisfaction of the decree, shall be 
determined by the court executing the decree and not by ^ 
a separate suit.” As I read the section, all that is neces- uiiak, j. 
sary to be made out for its application is that the parties 
between whom a question relating to the execution, dis- 
charge or satisfaction of the decree arises ‘should have 
been parties to the suit whether arrayed on the same 
side or on opposite sides. The word “between” does 
not, in niy opinion, imply that such parties should have ^ 

been arrayed as plaintiff and defendant. The words 
“between the same parties” occur in section 11 of the 
€ivil Procedure Code and it has been repeatedly held in 
relation to questions of res judicata that parties arrayed 
on the same side may have a conflict of interest and a 
decision arrived at on questions between them in a suit 
in which they are arrayed on the same side operates as I 

res judicata in a subsequent suit in which they are ar- 
rayed on opposite sides. Some of the reasons for the i 

view taken by the learned Judges of the Madras High j 

Court in the case referred to by my learned brother merit j 

consideration. In a suit for partition, or for rendition of 
accounts, or in an administration suit, after a decree has 
been passed questions may arise between the parties ar- 
rayed on the same side in the course of execution pro- 
ceedings and if the scope of section 47 of the Code of 
Civil Procedure is narrowed down only to cases in which 'i 

questions relating to execution, discharge or satisfac- 
tion of the decree arise between the decree-holder and 
the judgement-debtor, the very object underlying that 
section may be frustrated. While I am not prepared to 
dissent from the authorities which my learned brother 
has quoted in support of his view, I venture to expi-ess 
my hesitation in accepting that view as absolutely correct 
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, and of general application. As I agree in dismissing the- 

abdtil Aziz appeal on another ground I need not examine the view 
Abdul eahim. in all its aspects and content myself by merely reserving: 
my opinion on the question. 


19-29 

February j 19, 


Before Sir Grimwood Mears, Knight, Chief Justice 
and Mr. Justice Young. 

NATHU' AND ANOTHEE (APPLICANTS) V. BABU EAM 
(Opposite paety).^ 

Civil Procedure Code, order XLI, rule 19 — Appeal dismissed 

for default — Pleader engaged in another court — ''Suffice 

ent cause'' for restoration. 

When an appeal was called on,, the appellants were pre- 
sent in court but their pleader was arguing a case in another 
court near by, and one of the appellants went to call him. 
The pleader came up after 10 or 12 minutes, but the appeal 
had in the meantime been struck off in default. Ah applica- 
tion for restoration was disalldwed. On appeal the case was 
restored iind it was held that in these circumstances it would 
have been the . proper course for the court to have stood the 
case over for a few minutes to enable the pleader to attend. 
Whilst courts of law^ have a right to insist that parties and 
their pleaders shall be ready when the case is called on, 
allowance must at times be made for an inevitable happen- 
ing such as this case and some indulgence shown in order that 
the parties may have their cases decided on the merits. 

. Messrs. Hyder Mehdi and Zajar Mehdi, for the ap- 
pellants. ‘ 

Mr. K, G. Mital, ioY the respondent. 

Meaes, C. J. and Young, J. : — On the 22nd of 
July, 1927, Nathu and Sarju were appellants in a case 
fixed to come on before the Subordinate Judge, Muzaffar- 
nagar. Nathu and Sarju were both present and they had 

* First ^peal No. 204 of 1927, from an order of Eaj Eajesliwar 
Sahai, Subordinate Judge of Muzaffarnagar, dated tbe 27tli of August,. 
1927i . 
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■engaged a pleader, B.- Mulctand. At the moment when 
the case was called on, B. Mulchand, in the ordinary 
•course of his profession, was then arguing a case in the 
Munsif’s court near by. According to the affidavit of 
the appellants, Sarju went across to the Munsif’s court 
to call his pleader, and when the pleader returned after 
-.some 10 or 12 minutes the appeal had been struck off- 
An application to restore it was heard and disposed of 
-adversely to Nathu and Sarju on the 27th of August, 
1927, and the Judge’s order is as follows: — “The ap- 
pellants had gone to call their pleader when the appeal 
was called on for hearing on the 22nd of July, 1927. It 
was their duty to attend in time or to engage a pleader 
who could attend in time. This view -is supporte'd by 24 
Indian Cases, 826.” We think the Judge has taken 
much, too narrow a view of this matter. The Judge must 
have been satisfied that Nathu and Sarju were in fact 
in court on the 22nd of July. He must also have been 
satisfied that they had duly engaged a pleader. -He must 
have been aware that it is the practice of pleaders to earn 
their livings in other courts than his and that B. Mul- 
chand was legitimately at that moment carrying on his 
profession in the adjacent court of the Munsif. When 
the case was called on the Judge should have asked whe- 
ther Nathu and Sarju were present, and if they were, 
whether they had engaged counsel. Had he done this, 
w^e have no doubt that he would have leamt that B. Mul- 
chand was their counsel but was at that moment engag- 
ed before the Munsif. Under these conditions it would 
have been the proper course to have stood the case over 
for a few minutes to enable B. Mulchand to attend. An 
application for restoration w^as in fact drafted on the 
afternoon of the very day, the 22nd of July, but there 
is nothing on the documents, before us which indicates 
whether B. Mulchand made any oral application to the 
Judge. We are of opinion that he should have done so. 


1929 

Nathu 

V, 

Babu Bam 
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/and that immediately on returning from the Munsif’s 

NATHn I com*t he should have told the Judge what had happened 
BaevEamI and asked the Judge to restore the case to his list and 
j, proceed with it. Had that application been made we 
j conceive that it would have been the duty of the Judge 
. to have at once restored the case to the list and heard it 
I on that day, if possible. Whilst courts of law have a 
‘ right to insist that parties and their pleaders shall be 
ready when the case is called on, allowance must at 
times be made for an inevitable happening such as this- 
and some indulgence shown in order that the parties 
^may have their cases decided on the merits. We, there- 
fore, set aside the order of Pandit Eaj Eajeshwari Sahai 
and order that the appeal be restored to the court of the 
Subordinate Judge of Muzaffarnagar and be heard and 
disposed of according to law. - , 


• 1929 
February, 19. 


Before Mr. Justice Sulaiman and Mr. Justice Keiidall. 

* 

PAEx\S EAM SINGH (Plaintiff) v. EAJ KUMAE SINGH 

AND OTHERS (DEFENDANTS).'^' 

Act (Local) No. II of 1901 (Agra Tenancy Act), section 10— 
Ex-proprietary rights, accrual of— ''Transfer by sale in ' 
execution of a decree or order'' — Foreclosure of mortgag& 
by conditional sale is not such transfer. 

According to tlie language of section 10 of the Agra Ten- 
ancy Act of 1901 there must be either a sale in execution of 
a decree or order, or there must, be a voluntary alienation,, 
for the purpose of accrual of ex-proprietary rights. Fore- 
closure of a mortgage by conditional sale, though it is effected 
by a decree of court, is neither a sale in execution uior a volun- 
tary alienation, and therefore no ex-proprietary rights can 
accrue upon the foreclosure. 

* Second Appeal No. 1700 of 1926, from a decree of Muhammad All 
.Ausat, district Judge of Ghazipiir, dated the 25th or June, 1926, reversing 

a decree of Muhammad Junaid, Munsif of Saidpur, dated the 22nd of April** 
.1926. 
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. ■ Mr. K. K. Verm a, for the appellant. 

Mr. W'. P. Asthana (for whom Mr. Kedar Nath), 
for the respondents. 

SuLAiMAN and Kendall, JJ. : — ^These four con- 
nected appeals arise out of four separate suits for pre- 
emption. On the 18th of March, 1925, Musammat Eaj- 
kali Kunwar sold a 2 pie share in 10 villages to three 
vendees, Eaj Kumar, Paras Earn and Earn Eaj Singh 
for Es. 500 without any specification of shares. The 
suits were decreed by the first court on the ground that 
' Earn Eaj. was a stranger, and the plaintiffs had there- 

. fore. a right to pre-empt the property against all the ven- 
dees. The learned District Judge has allowed the ap- 
peals and dismissed the suits. His judgement Is based 
, on the findings that Eaj Kumar is a recorded co-sharer, 

that Paras Earn, although not recorded, is the brother of 
Kagji who is a recorded co-sharer and with whom he 
forms a joint Hindu family, and that Earn Eaj is an ex- 
; proprietary tenant in this mahal though not in the vil- 

lages in w'hich the shares are situated. 

It is not disputed before us that Eaj Kumar is a 
recorded co-sharer. We must also accept the finding of 
the court below^ that Paras Earn, being joint with his 
brother Kagji, is also a proprietor though not recorded 
as such. The finding that Earn Eaj is an ex-proprietary 
tenant is challenged before us. 

No doubt Earn Eaj. is recorded in the revenue 
papers as an ex-proprietary tenant in three out of 10 vil- 
lages, all of which lie in one mahal. But a mere entry 
of the name is by no means conclusive. Nor does the 
fact that Earn Eaj has occupied this land professedly as 
an ex-proprietary tenant for so many years necessarily 
confer upon him the ex-proprietary tenalncy, inasmuch as 
such tenancj- is the creation of the statute and cannot be 
f acquired otherwise. 




1929 


Paras Ram 
Singh 

V. 

Eaj Kum.ab 
, Singh. 
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It appears that in 1906 a foreclosure decree was 

Paeas Ram passed against Earn Eaj and thereafter his proprietary 
interest passed out of his hands. The question whether 
^SiNG™'* Eaj became an ex-proprietary tenant on the pass- 
ing of this foreclosure decree raises a point which we 
have to decide. 

• No doubt the opinion has prevailed in the Board of 
Eevenue that ex-proprietary rights can be acquired on 
the foreclosure of a mortgage by conditional sale. This . 
• view was expressed as early as 1903 and has been follow- 

ed in some cases since then, although it also appears- 
■ 't; that at least ‘on one occasion in 1910 the two learned 

members differed on the point. Although the opinion of 
the honourable members of the Board is entitled to great 
I ij weight, we are not bound to follow their view. Nor can 

we accept that view on any principle of stare decisis. 

• The learned counsel for the parties have not been able 
to cite before us any case of this Court in which this 
point has been decided one w^ay or the other. We ac- 
cordingly propose to examine the language of section 10 
I of the Agra Tenancy Act, 1901, under which an ex-pro- 

prietary tenancy can be created. It provides that “every 
proprietor whose proprietary rights in a mahal or in any 
portion thereof, whether in any share therein or in any 
specific area thereof, are transferred, on or after the 
commencement of this Act, either by sale in execution 
of a decree or order of a civil or revenue court or by 
voluntary alienation, otherwise than by gift dr by ex- 
i change between co-sharers in the mahal, shall become' 

a tenant with a right of occupancy in his sir land etc. ” 
No doubt the word “transfer” is used, but it is quali- 
fied by the expression “by sale in execution of a decree 
or order . . . . or by voluntary alienation.” Unless, 
j ^ - therefore, the foreclosure can amount to a sale in execu- 

tion of a decree or order or to a voluntary alienation, the 
I ^ section is inapplicable. We may point out that according* 
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to the language employed in the section it is impossible 
to hold that the word “by” is understood before the PAE. 43 E.iM 
■ word “order”. We cannot, therefore, hold that any 
transfer by order of a civil or revenue cou^ would be 
.sufidcient. In our opinion the words “decree” and ' ’ 

“order” are connected with each other by the conjunc- 
tion “or” and are part of one expression, “sale in exe- 
cution of a decree or order, etc”. It follows therefore 
that there must either be a sale in execution of a decree 
or order, or there must be a voluntary alienation. 

Before the Transfer of Property Act was passed 
there was good ground for holding that the proceedings 
in court following upon a mortgage by conditional sale 
were a mere ministerial act and not a judicial act : 
Alexander John Forbes v. Ameeroonissa Begum (1). 

But after the passing of the Transfer of Property Act 
foreclosure proceedings were governed by the Transfer * 
of Property Act and are now governed by the Code of 
Civil Procedure. Sale is defined in section 54 as a trans- 
fer for a price paid or promised. Or part paid and part 
promised. Under section 87 of the Transfer of Property 
Act, which was in force in 1906 when the foreclosure de- 
cree was passed, on failure to deposit the mortgage 
money, the plaintiff mortgagee had to apply to the court 
for an .order that the defendant and all persons claiming 
through and under him be debarred absolutely of all 
rights to redeem the mortgaged property, and the court 
had to pass such an order. On the passing of such an 
order the debt secured by the mortgage stood discharged. 
Thereafter the right to redeem the property was obvi- 
ously « extinguished. In view of these provisions it is 
impossible for us to hold that the foreclosure was in the 
nature of a sale in execution of a decree. Nor can we 
hold that the foreclosure amounted to a voluntary alien- 
ation by the mortgagor on the date when the foreclosure 

(1) (1865) 10 Moo. I. A., 340. 


I 


I 


I f 


764 THE INDIAN LAW REPORTS. [vOL. LI- 

1929 decree was passed. The proceedings in court were not g 
Paras Ram mere ministerial act but Were the result of a preliminarjr 
siNOH . decree passed by the court, yje are accordingly com- 
pelled to hold, on the language of section 10 as it stood, 
that no ex-proprietary right accrued on the passing of 
such a foreclosure decree. It is admitted that no such’ 
rights accrued on the date when the mortgage by condi- 
tional sale was executed, which had happened before 
1903. . • 

We are glad to note that the Legislature has inter- 
vened to cure this defect, and section 14 of the' new Agra 
Tenancy Act makes it clear that ex-proprietary rights- 
do accrue even on the passing of a foreclosure decree. 

In this view of the matter we must hold 'that Eani 
Eaj Singh is not an ex-proprietary tenant. It is, there- 
fore, unnecessary to consider whether his being an ex- 
. • proprietary tenant of only three out of ten villages would 
entitle him to resist the claim as regards the other vil- 
lages also, on the ground that they all are in one mahal. 

[The judgement then considered another point, not 
material for this report, and proceeded.] It must, there- 
fore, be. held that Earn Eaj is neither an ex-proprietary 
tenant nor a co-sharer in the mahal, and is accordingly 
a stranger. The other vendees having associated them- 
selves with Earn Eaj have lost their right to resist the 
plaintiff’s claim for pre-emption. 

The appeals are accordingly allowed and the decrees 
of the lower appellate court set aside and those of the 
first court restored with costs in all courts. 
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Before Mr. Justice Mukerji.and Mr. Justice Niamat-ullah 

Vehrumy^ 20 . 

EOHAN LAL (Applicant) v. THE COLLECTOE OF 
ETAH (Opposite party).* 

Act No. I of 1894 (Land Acquisition Act), sections 21 and 
23(1) — Land occupied by occupancy tenants — Assess- 
ment of value of such land — Apportionment of compensa- 
tion between landlord and tenants — Valuation of occu- 
pancy rights — Scope of inquiry by District Judge — Ex- 
tent of rights of objector tohere the other parties have 7wt 
contested^ the award. 

In proceedings under section 21 of the Land Acquisition 
Act, 1894, commenced on the objection of the zamindar of 
the acquired land, the District Judge can re-apportion the 
shares, out of the total compensation money, payable respec- 
tively to the zamindar and the occupancy tenants, although 
the tenants did not contest the Collector’s award; and the 
zamindar is entitled to the share so apportioned to him and 
has no right to demand the whole of the compensation money 
minus the amount awarded to the tenants by the .Collector. 

Under section 23(1) of the Land Acquisition Act, in de- 
termining the amount of compensation the court should take * 
into consideration the market value of the land, and ^this 
would mean that the value of the land should be ascertained 
irrespective of the question as to how it is held, i.e. whether 
by the landlord himself or by permanent or temporary ten- 
ants. 

Considerations and criteria for the apportionment of tile 
compensation money between the zamindar and the occupancy 
tenants were laid down by the High Court, and where the Dis- 
trict Judge had apportioned the money in the shares of 2 annas ^ 
and 14 annas, respectively, the High Court altered the shares 
to 10 annas and 6 annas, respectively. 

L. W. Orde v. Secretary of State for Lidia in Council (1)^ 
not approved. Raja of Pittapiiram v. The Revenue Division- ^ 
al Officer, Cocanada (2), referred to. 

* First Appeal No. 141 of 1926, from a -decree of J. AHsop, Additional 
Jndge of Aligarh, dated the 23rd of December, 1926. 

(1) (1918) I. L. B., 40 AIL, 367. (2) (1919) L L, E., 42 Mad., 644. 
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^ Dr. K. N. Katju, Mr. Panna Lai and Mr. Misri 

Bohan Iakl ChatuTvedi, for the appellant. 

3C*JEtE OoiiI/EC- 

tobofEtah. Mr. U. S. Bajpai and Mr. Iqhal Ahnad,' for the 
• respondent. 


Mdkbrji and Niamat-ullah. JJ. This appeal 
arises out of proceedings taken for acquisition of land in 
the district of Etah. The area acquired is small and the 
learned District Judge has found that the total market 
value of the land is Es. 1,600. The zamindar of the 
land, which was in the possession of occupancy tenants 
Avhen it was acquired ^ was the only contesting party be- 
fore the District Judge. The tenants were given a 
small amount of money as compensation and tlitey did 
not choose to contest the Collector’s award. 

The learned District Judge, having found that 
Es. 1,600 was the market value of the acquired plot, 
proceeded to find out what would be the fair share for 
the zamindar’ s interest. He found that the tenants paid 
' i a rent of Es. 8-13 per annum to the landlord and the 

, 'I landlord paid Es. 3 as the land revenue. The learned 

■ ■ Judge accordingly found that Es. 5-13 a year or roughly 

'I Es. 6 was 'the zamindar’s income from the property. 

^ i ■ The patwari stated before the learned Judge that a sub-« 

i ;i _ tenant of the occupancy tenants was likely to pay a rent 

I I; of between Es. 20 and Es. 25. The learned Judge then 

1 expressed the opinion that having regard to the situa- 

;• ,tion of the plot and the possibility of growing tobacco 

' i ' on it, the tenant was likely to make Es. 40 a year out 

of the land. Thus the learned Judge thought that the 
tenant could make seven times the profit which the 
^ zamindar could make out of the land. Proceeding on 
this basis, the Judge thought that the zamindar’s in- 
■* ' come from the property was one-eighth of the total in- 

come and that, therefore, he should assess the value of 
the zamindar’s interest at one-eighth of the total value. 
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He accordingly directed that a sum of Es. 200 be paid . 

to the appellant before ns, the zamindar. eoh.4n - lai- 

V. 

Although one of the grounds of appeal before us 
states that the market value of the land is not less than 
Es. 2,400, the learned counsel has accepted Es. 1,600 ■ 
as the right market value for the purposes of his appeal. 

His contention is that the learned Judge has awarded to 
his client a grossly inadequate amount as compensation. 

We have' to see if this contention is substantially right. 

As regards the contention of the learned counsel 
that the occupancy tenants not having chosen to contest 
the award, the zamindar should get the entire market 
value of the land minus the amount paid to the occu- 
pancy tenants, it is sufficient to say that this contention 
is not sound. The fact that the occupancy tenants have 
accepted the compensation awarded to them amounts to 
this that there is no contest as between the Collector and 
the occupancy tenants. If by the award the Government 
happens to be the gainer, that gain is entirely the Gov- 
ernment’s and the zamindar has no right to share in 
that gain. If the compensation awarded to the tenants 
had been too lafge, the zamindar would not have been 
precluded from saying that whatever the Collector might 
choose to give to the tenants, he, the zamindar, w'as en- 
titled to a fair compensation for himself. On principle, 
therefore, the appellant cannot get anything more than 
what fairly should be awarded to him. This view would 
find support from the language of section 21 of the Land 
Acquisition Act which runs as follows : “The scope of 
the inquiry in every such proceeding (before the District 
Judge) shall be restricted to a consideration of the in- 
terests of the persons affected by the objection.” 

Coming now to the compensation to be given to the 
appellant, the learned District Judge has relied on the 
case of L. W: Orde v. Secretary of State for India in 
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Council (1). In that case two learned Judges of this 
Rohan Lal Court held that where land is occupied by an occupancy 
The Collec- tenant, the owner is not entitled to anything more tha.n 
tokopEtah. capitalized value of the rent-income from the plot. 

We have great difficulty in accepting the view of the 
learned Judges of this Court. The right principle to be 
adopted in awarding compensation and in apportioning 
the same seems to be this : — ■ 

Under section 23, sub-section (1), of the Land Ac- 
quisition Act, in determining the amount of compensa- 
tion the court should take into consideration the market 
value of the land at the date of the publication of the 
notification. This would mean that the value of the 
land should be found out, irrespective of the question 
liow it is held. The land may be held by a permanent 
lessee, with the result that neither the landlord nor the 
lessee alone represents the whole estate. In such cir- 
cumstances the landlord or the lessee alone may not 
possess the absolute right to dispose of the entire body 
of interests in the land. But that is no reason why the 
.compensation to be awarded for the same land should 
be different in different circumstances. If a land is 
worth, say, Es. 2,000 in open market, its value would 
remain Es. 2,000 whether the landlord holds it in his 
.. . own possession without encumbrances or whether he has 

let it out permanently to some people. What therefore 
has to be done is first' to find out what is the market value 
of the land itself, irrespective of any consideration as to 
how it is held. The next step would be to apportion the 
value among the several parties holding distinct and 
separate intei^ests in the land. If, for example, there 
be 4 co-owners and no tenant, the value would be divid- 
ed equally among the 4 co-owners. If there be, say a 
► landlord and a tenant, the value will have to be appor- 

tioned between the two according to their respective in- 

(1) (1918) I. L. R., 40 All., 867. 
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terests. This opinion of ours finds support in the case 
of Baja of Pittapiiram v. The Revenue Divisional noma Lal 
0#.cer, Gocanada (1). 

The next question is, how is the compensation to 
be divided between the landlord and the occupancy ten- 
ant? In our opinion the learned Judge, in arriving at the 
figure Es. 40 as the profit of the tenant, has omitted to 
consider the fact that the tenant’s income includes the 


i Please substitute pages 769-770 for pages bearing 

1 similar folios issued with the September issue of 

’ I. L. R., Allahabad Series, for 1929. 
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very much limited; (4) that in the case of rent falling into 
arrears, from whatever reason, he is liable to be ejected; 
(5) that in the case of the tenant dying without one of the 
statutory heirs, the tenancy would lapse to the landlord. 
We might add that the number of statutory heirs is small 
and the chances of the occupancy rights lapsing are not 
at all remote. 

Having regard to all the circumstances, although a 
tenant may, for the time being, make out of the land 
more than the landlord can make out of it, the actual 
gain of the tenant is less than that of the landlord. The 
landlord may easily borrow money on the security of the 
property and at any time may sell the property outright. 
The minerals under the land belong to the landlord and 

(1) (1919) I. L. R., 42 Maa., 644. 
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terests. This opinion of ours finds support in the case 
of Baja of Pittapuram v. The Revenue Divisional Eohas luu. 
0#.cer, Gocanada (1). thb Cok®- 

The nest question is, how is the compensation 
be divided between the landlord and the occupancy ten- 
ant? In our opinion the learned Judge, in arriving at the 
figure Es. 40 as the profit of the tenant, has omitted to 
consider the fact that the tenant’s income includes the 
value of his own labour and the value of some capital in 
the way of purchasing seed, employing labour and paying 
for irrigation costs. A tenant who tills his own soil gets 
the crop not only as the value of his right to hold the 
land but also as the value of his labour and capital spent. 

TJsually the labour is not only his own labour but also 
the labour of his whole family and also possibly hired 
labour. Further, in assessing the proportionate value of 
occupancy rights, several matters have to be borne in 
mind. They are these facts, viz. ; — (1) that an occu- 
pancy tenant’s rent is liable to enhancement, although 
within statutory limits; (2) that the tenant is unable to 
transfer his rights; (3) that his right even to sublet is 
very much limited; (4) that in the case of rent falling into 
arrears, from whatever reason, he is liable to be ejected; 

(5) that in the case of the tenant dying without one of the 
statutory heirs, the tenancy would lapse to the landlord. 

We might add that the number of statutory heirs is small 
and the chances of the occupancy rights lapsing are not 
at all remote. 

Having regard to all the circumstances, although a 
tenant may, for the time being, make out of the land 
more than the landlord can make out of it, the actual 
gain of the tenant is less than that of the landlord. The 
landlord may easily borrow money on the security of the 
property and at any time may seU the property outright. 

The minerals under the land belong to the landlord and 

(1) (1919) I. L. R., 43 Mad., 644. 
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1929 not to the occupancy tenant, whose rights are confined 
Eohas LM. to the tilling of the upper soil. If any mineral is dis- 
tbb 'coleeo- covered under the soil, it would be the landlord who 
TOB OF Etah. wo aid be entitled to it and not the occupancy tenant. 

In our opinion, therefore, there is a substantial dispari- 
ty between the rights of the landlord and the rights of 
an occupancy tenant, in these provinces. 

But when all is said, it remains still difficult to give 
a money value to the respective rights of the zamindar 
and the occupancy tenant. But howsoever we may de- 
cide, we have to assign somewhat arbitrary value to the 
two rights. Having given the case our best consider- 
' ation, we think that it is a fair estimate of the respective 
rights to say that, in a rupee the landlord’s share ought 
to be ten annas and the occupancy tenant’s right six 
annas. 

We hold that the appellant is entitled to Bs. 1,000 
as the proper share of the compensation money found by 
the learned Judge. We allow the appeal, modify the de- 
cree of the court below and direct that a sum of Es. 1,000 
be given to the appellant as the compensation payable 
to him. The appellant will have one-half of his costs 
in this Court and the court below, and the respondent 
will pay his ovsm costs throughout. 
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PEIVY COUNCIL. 


JAMBS SKINNEE (Defendant) v. E. H. SKINNEE 
(Plaintiff) and Others. 


[On appeal from the High -Court at Allahabad.] 

Act No. XVI of 1908 {Indian Registration Act), sections 17 
and 49 — Specific performance — Unregistered sale-deed — 
Admissibility in evidence. 


J. C.* 
1929 

July, 16. 


A document which upon its true construction is a sale- 
•deed, purporting to transfer an interest in immovable property 
oi the value of Es. 100 and upwards, is precluded by section 49 
of the Indian Eegistration Act, 1908, from being admitted in 
evidence in a suit for specific performance of the agreement to 
transfer said to be contained therein unless it is registered 
in accordance with the Act. 


Sanjib Chandra Sanyal v. Santosh Kumar Lahiri (1), 
Satyanarayana v. Ghinna Venkata Rao (2) and Ramling Par- 
watayya v. Bhagwant Sambhuappa (3), approved. 


Decree of the High Court reversed as to construction of 
the document. 


Appeal (No. 97 of 1928) from a decree of the High Court 
{January 22, 1926) reversing a decree of the Additional Sub- 
ordinate Judge of Meerut (May 19, 1923). 

The suit was brought by the first respondent against the 
.administrator of Eichard Skinner (represented in the appeal 
by the second respondent) for specific performance. The 
plaintiff alleged an agreement dated June 18, 1921, by George 
■C. E. Skinner for the sale to him of properties which George 
had inherited from his brother Eichard. The appellant wrs 


^-Present ; Lord Cabs on, Lord Daeling, Sir Lancelot Sanderson, 
■^ir George Lowndes and Sir Binod Mittbe. 

a)(192l) I.L.R., 49 Cal., 507 (2) (1925) LL.E., 49 Mad., 302. 

(3) (1925) J L.R., 60 Bom., 334. 

% 57 AD. 



1929 

Jambs 
Skinisib 

c. 

E. H. 

SmrNEB, 

Issue No. 9 raised the question whether the document 
was admissible in evidence. 

The trial judge held that the document was a sale-deed' 
and that as it was not registered under the Indian Registra- 
tion Act, 1908, it was inadmissible in evidence; accordingly 
he dismissed the suit. 

Upon appeal the decree was reversed and an order made* 
for specific performance of the agreement by the conveyance^ 
of George’s interest at the conclusion of the administration.. 
The learned Judges (Lindsay and Kanhaiya Lal, JJ.) were- 
of opinion that the document, having regard to the whole of 
its terms, and the circumstances in which it was executed, 
ought to be treated as an agreement for sale, and that they 
■ had a discretion to decree specific performance although it 
was not registered. 

19*29. June 10, 11, 13. DeGruyther, K. C, and Ken-^ 
worthy Brown for the appellant : The document of June 18, 
1921, upon its true construction, was a sale-deed transferring- 
the vendor’s interest in his brother’s property; it was there- 
fore within section 17, sub-section 1 (6) of the Registration 
Act. It did not merely create a right to another document sO‘ 
as to be within section 17, sub-section 2 (v). Consequently if 
was inadmissible in evidence, having regard to section 49. 


the executor of Alice Skinner, a sister of Richard and George;: 
she was made a defendant as claiming a half-share in Richard ’a- 
estate. 

The terms of the document of June 18, 1921, appear fully 
from the judgement of the Judicial Committee. 


Dunne, K. G. and E. B. Raikes for the first respondent r 
The document was merely an agreement to sell such share as^ 
the vendor got upon the administration being concluded; a* 
conveyance was contemplated when that took place. It was^ 
not clear until that took place whether immovable property 
would be transferred. But even if the document operated as^ 
a transfer of immovable property it was admissible in evi- 
dence in the suit merely as an agreement and for the purpose? 
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of obtaining specific performance : Bengal Banking Corpora- 
ticn V. Mackertich (1), following the view of West, J., in James 
BiiTiorji CuTsetji Panthaki v. M-uncherji Kuverji (2); Man- ^einneb 
ga7nma v. Ramamma (3), following earlier Madras decisions, b. k 
Certain later decisions in India have taken a different view, Seinnee. 
but, it is submitted, that the construction of the Act adopted 
by West, J., is correct, and the only construction giving con- 
I * sistency to all the provisions of section 17. In Daijal Singh 

V. htdar Singh (4), though a similar question was discussed the 
Board expressly refrained from deciding that that view was 
♦ wrong. 

i Kemoorthy Brown in reply : The actual decision in the 

Bengal Banking Corporation case (1) does not support the 
appellant; the remarks of Gaeth, C.J., relied on were obiter. 

Burjorji CursetjVs case (2) is inconsistent with Purmananddas 
Jiwandas v. Dharsey Virji (5) , and with a series of more recent 
cases in most of the High Courts. [Eeference was made to 
the cases mentioned in their Lordships’ judgement and 
others.] The question is also concluded by the judgements 
of the Board in Plenianta Kumari Dehi v. Midnapur Zamin- 
dari Co. (6) and Dayal Singh v. Indar Singh (4). The docu- 
ment being within section 17, was by section 49 (c) not ‘To be 
S ii received as evidence of any transaction affecting” the property. 

July, 16. The judgement of their Lordships was 
by Sir George Lowrdes : — 

One Eichard Skinner died in 1913 intestate, and 
his estate, which included immovable properties of consi- 
derable value, devolved upon his brother George Skinner 
and his sister Alice Skinner in equal shares. Eichard 
Skinner w^as at the time of his death indebted to the 
Delhi and London Bank, and administration of his estate 
^ was granted to a Mr. Angelo, the Bank’s manager. On 
the 18th June, 1918, wdiile the estate w^as still under 
administration, George Skinner executed in favour of 

(1) (1884) I.L.R,, 10 CaL, 315. (2) (1830) I.L.R., 5 Bcm., 143. 

(3) (1912) I.L.E., 37 Mad., 480. (4) (1926) L.B., 53 I.A., 214. ‘ 

(5) (1885) I.L.B., 10 Bom., 101. (6) (1919) I.L.R., 47 GaL, 485. 
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Eobert Hercules Skinner, tbe first respondent in this 
Jawes appeal, a document in the following terms: — 

E.^k. IThe first sentence is torn owt.] 

Skinneb. 

“This day between Mr. (torn out) at present at Meerut of 
the one part, hereinafter called the first party, and Mr. E. H. 
Skinner of Hansi of the second part, hereinafter called the 
second party. 

“Whereas Mr. G, C. E. Skinner, the said first party 
(paper torn), heir to the estate of his late brother, Mr. E. E, 
Skinner, and the said first party therefore as heir has a (paper 
torn) in the property allotted to the late Mr. E. E. Skinner by 
the decree of the District Judge, Delhi, of August, 1888, parti- 
tioning the joint Skinner estate ; and in all the property he 
subsequently acquired. And that whereas my brother E. E. 
Skinner died in about August, 1913-, and that since his death 
there has been constant trouble and long, expensive and 
ruinous litigations and family disagreement, etc., owing to 
which vendor has not been able to get possession up to date, 
nor gets any benefit from it whatsoever. 

“That whereas now Mr. E. H. Skinner of the second 
part, hereafter called the vendee, has agreed to purchase all 
these properties left me by my said late brother, Mr. E. E. 
Skinner. 

“Therefore I, G. C. E. Skinner of the first part, hereafter 
called the vendor, with my free will, wishes and consent do 
hereby sell all my share, I have inherited from my late brother, 
Mr. E. E. Skinner, to Mr. .E. H. Skinner for Es. fifty 
thousand, to keep the property in the family and for all what 
the vendee has done for me, it is therefore mutually agreed as 
follows 

“1. That the vendee, Mr. E. H. Skinner, do pay to the 
said vendor, Mr. G. C. Skinner, Es. one thousand as earnest 
money by cheque. 


“2. That as all this property is in the hand of Mr. An 
gelo, the administrator of the estate of my late brother 
Mr. E. E. Skinner, the vendor will do his best to get tb 
vendee full possession. 
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3. Should for any reason the vendor fail or do not 
satisfy the vendee, in tiiis case the vendee has my free consent Jambs 
to take . any action he considers proper and necessary to get Skinneb 
full possession, and mutation of names done in the said vendee’s b 
favour. Skihnbb, 

‘' 4 . From the date of agreement all expenses for litiga- 
tion nov?* pending which, if the vendor -chooses to hand over 
to the vendee or that may hereafter be filed by the vendee in 
the above matter, will be borne by the vendee. 

‘'5. That the cases now pending and all matters with 
reference to these properties, the-said vendor shall give a cor- 
rect and complete list of all cases, also a list of all papers and 
books, etc., in the possession of the said vendor to the said 
vendee and take a receipt for any reason, the vendor fail, 
the vendor will be responsible for loss, etc., and not the 
vendee. 

“6. In addition to the price stated above the said vendee 
will have to pay the Delhi and London Bank, Delhi, vendor’s 
share of the debt left by the late Mr. E. E. Skinner, but the 
said vendor will pay all debts the said vendor may have con- 
tracted on this said property after the death of the late Mr. E. 

E. Skinner and release it for the vendee. 

'‘7, That the vendor declares that he is the sole heir to 
this said property, but should other heirs be established . . , 
by order of any court the vendor is not responsible. 

“8. The said vendor confirms this to be a complete and 
conclusive sale binding on the said vendor and on all his heirs 
or assigns, etc., in favour of the said vendee . . . and if 
the vendee should ever consider necessary to execute a regis- 
tered sale-deed . . . vendor or his heirs, assigns, etc., will 
always be ready to execute and register the same at the ex- 
penses of the vendee. 

‘‘9. In virtue of this sale and agreement if the vendee 
considers necessary the vendor will always be ready to execute 
and register a power-of-attorney or give the vendee any other 
document or help the vendee may demand. 

“10. The balance of rupees forty-nine thousand will be 
paid by the vendee to the vendor the very year the vendee 
gets full legal possession of all the properties and the mutation 
of names all effected in the name of the vendee. 
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V. 

E. H. 
Skinner 
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“11. Should the vendee not be able to get mutation of 
names done in his name and get full and complete possession 
during the lifetime of the vendor the vendor in such case 
directs the vendee or his heir, Mr. J. A. E. Skinner, to pay 
the balance due to the heirs of the vendor. 

“12. The schedule of the properties sold is hereunto 
annexed as noted below — 

“(a) All the properties noted in the decree of the Dis- 
trict Judge, Delhi, August, 1888, partitioning the 
joint Skinner estates. (Ingram v. Orde and 
* other.) 

“(6) All the properties acquired by the late Mr. E. E. 
Skinner up to the time of his death. Therefore 
we, the undersigned, further confirm and ratify 
this sale and agreement by our signatures 

“Meerut, 18th June, 1918. 

(Sd.) George C. E. Skinner, Vendor. 
(Sd.) E. H. Skinner, Vendee.’’ 
ocument was not registered. 

rge Skinner died intestate in December, 1919, 
"le 11th February, 1921, the first respondent 
lie suit out of which this appeal arises. The 
nt to the suit as originally framed was An- 
inistrator of Eichard Skinner’s estate, and 
rayer of the plaint was for specific per- 
’ e agreement of sale, dated 18th June, 
pnce being to the document above set 
ession of the property. It is obvious 
t represent George Skinner’s estate, 
hat in this respect the suit was de- 
arties were subsequently added, in- 
whose right to a half-share in 
te was disputed in the court of 
as Skinner, the third respondent, 
inistrator ad litem of George 
Skinner was also substituted 
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for Angelo as administrator of Bichard Skinner, and on , 
ihe death of Alice Skinner, pending the proceedings in 
India, James Skinner, the present appellant, was brought «. 
•on the record as her executor. 

‘Various matters were debated in the course of the 
proceedings in India, with which their Lordships have 
not been asked to deal, but the principal issue in the case, 
and that upon which the determination of this appeal 
•depends, was whether the document of the 18th June, 

1918, was admissible in evidence. This in the argument 
before the Board has resolved 'itself into two questions, 
viz. (1) whether the document comes within the provi- 
sions of section 17 of the Indian Eegistration Act, XYI 
■of 1908, and so required registration; and (2) whether, 
if registration was necessary, it could form the basis of 
a suit for specific performance notwithstanding the pro- 
visions of section 49. 

On the first question the Subordinate Judge by whom 
the suit was tried was of opinion that the document was 
a sale deed requiring registration under section 17, and 
that, being unregistered, it was not admissible in evi- 
dence, and he accordingly dismissed the suit. The 
High Court, on appeal, differed from this conclusion. 

The learned Judges held that the document ought to be 
“treated as being an agreement for sale rather than as 
a sale deed,” and that, therefore, registration was not 
necessary, and they made a decree for specific performance 
in respect of George Skinner’s moiety of the property 
upon certain terms. Against this decree the executor of 
Alice Skinner has appealed to His Majesty in Council. 

In the course of the arguments the document of the 
18th June, 1918, has been discussed with great minute- 
ness, but their Lordships have no doubt that the view 
taken of it by the Subordinate Judge was right. The 
language employed is perhaps not that of a trained drafts- 
man, but it clearly purports to transfer George Skinner’s 
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interest in the immovable properties which he had in- 

James herited from Eichard Skinner, particulars of which are 
schedule, and it accordingly comes within 
Sror:^ the terms of section 17 of the Act and required registra- 
tion. 

The second question is perhaps a more difficult one,, 
though the difficulty arises rather from the divergent 
views to be found in the Indian case law on the subject 
than from the interpretation of section 49 of the Eegis- 
tration Act. It is unfortunate that this aspect of the case 
was not submitted to the Indian courts, and their Lord- 
ships have therefore not had the assistance of the High 
Com't in discussing the numerous decisions which have 
been referred to before them. 

Their Lordships, however, think that the meaning 
of section 49 is clear. The section runs as follows : — 

“49. No document required by section 17 to be regis- 
tered shall— 

ia) affect any immovable property comprised therein; 
or 

(b) confer any power to adopt; or 

(c) be received as evidence of any transaction affecting 

such property or conferring such power, 

unless it has been registered.” 

If an instrument which comes within section 17 as 
purporting to create by transfer an interest in immovable ' 
property is not registered, it cannot be used in any legal 
proceedings to bring about indirectly the effect which it 
would have had if registered. It is not to “affect” the 
property, and it is not to be received as evidence of any 
transaction “affecting” the property. 

In the present case the document under considera- 
tion, in addition to creating an interest in the immovable 
property concerned, provides as one of the terms, and 
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therefore as an integral part of the transfer, that the , _ 

vendor should, if the vendee so requires, execute a regis- 
tered sale-deed, and it is contended for the first respon- 
dent that, notTvithstanding the non-registration, he can sninm. 
sue upon this agreement, putting the document in evi- 
dence as proof of it. Their Lordships are clearly of 
opinion that this is within the prohibition of the section. 

They think that an agreement for the sale of immovable 
property is a transaction “affecting” the property within 
the meaning of the section, inasmuch as, if carried out, 
it will bring about a change of ownership. The inten- 
tion of the Act is shown by the provision of section 17 
(2) (v), which exempts from registration, and therefore 
frees from the restriction of section 49, a document which 
does not itself create an interest in immovable property, 
but merely creates a right to obtain another document 
which will do so. In the face of this provision, to allow 
a document which does itself create such an interest to 
be used as the foundation of a suit for specific perform- 
ance appears to their Lordships to be little more than an 
evasion of the Act. 

A number of cases from the Indian Eeports have 
been referred to on either side in the argument before this 
Board, and it is clear that many of the decisions are irre- 
concilable. Their Lordships think, therefore, that no 
good purpose would be served by a detailed examination 
of them, but they have the satisfaction of knowing that 
the principle which has been enunciated above is in ac- 
cordance with recent decisions in most of the High Courts. 

See Sanfih Chandra Sanyal v. Santosh Kumar Lahiri (1), 
Satyanarayana Y. Chmna Venhata Rao (2), Ramling 
Parwatayya v. Bhagwant Sambhiiappa (3). 

Bor the reasons given their Lordships are of opinion 
that the High Court w^as wwong in granting a decree for 

(1) (1921) I.L.E., 49 Cal., .^07. (2) (1925) I.L.E., 49 Mad., 803. 

(3) (1935) I.L.E., 60 Bom., 334. 
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_ specific performance, and that the first respondent’s suit 
should have been dismissed. They will therefore humbly 
advise His Majesty that this appeal should be allowed 
at the decree of the High Court should be set aside* 
and that of the Trial Judge restored. The first respon- 

dent must pay the appellant’s costs both here and in 
the High Court. 

ShephaT''''^ appellant: Chapman Walker and 
Solicitors for first respondent : T. L. Wilson & Go. 
APPELLATE CIVIL. 


Se/ore Mr. Justice Boys and Mr. Justice Ashworth. 

V LIKA PRASAD (Plaintiff) ®.. AJUDHIA PEA SAD 
(Defendant.)^ 

ict (Looatl No. II of 1903 (Bundelkiand Alienotim of Land 
Act) ,ean,m 9, 10 , 16 ( 1 ) and H^Mortgaoe to coZi 

! T It tt not then hclmgina I "Zri 

e»K«raI tnbco —Subsequent notification deellrinq them 
members of "agricultural triI,es"-Remedies Z ,„,T 
mMgagee.^, 0,1 Procedure Code, sections 105(2) and 

ZiZZTr t “ order of re. 
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be^erp'ra XTltt -2 
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itself fell through, and he dismissed the suit. On appeal the 
District Judge agreed that section 10 applied, but holding that Kalika 
the effect thereof was no naore than to convert the mortgage I^rasad 
into a simple mortgage, remanded the case to the Munsif. ajudhia 
'T he Munsif then found what sum was due on the mortgage Pbasad. 
and referred the case to the Collector under section 9(3). 

The Collector held that section 9 was not applicable at all, 
as the mortgagor was not a member of an agricultural tribe 
at the date of the mortgage and this view was, finally, upheld 
by the Board of Eevenue. The Munsif then again took up 
the case and passed a decree for sale. On appeal the Dis- 
trict Judge held that section 16 of the Act applied and he set 
aside the decree for sale and dismissed the suit. On appeal 
to the High Court, held — 

Per Boys, J. : — 

(1) The mortgage in question, regarded as only a simple 
mortgage as held by the unappealed order of remand, must, 
according to the decision of the majority in the Full Bench 
-case of Ram Sahai Singh v. Debi Din (1), be held not to come 
under section 9 of the Bundelkhand Alienation of Land Act; 
and, upon a consideration of the scheme and intention of the 
Act, section 16 was not applicable to a mortgage which did 
not come within sections 6 and 9, i.e., within the scope of 
the Act and the mischief contemplated by it; therefore, the 
mortgagee would be entitled, upon the simple mortgage, to 
:a decree for sale. 

(2) Also, exactly the same reasoning which applied to 
exclude section 16 from operation to a mortgage not within 
the scope of the mischief aimed at by the Act applied to ex- 
clude the operation of section 10; the mortgage, as a mortgage 
by conditional sale, was therefore not invalid; and although 
no party appealed from the remand order holding the foreclo- 
sure clause to be illegal, the High Court had power, in the 
circumstances of the case, under section 151 of the Civil Pro- 
cedure Code to reverse that view and hold the mortgage to be 
a valid mortgage by conditional sale and grant a decree for 
foreclosure. 

(3) It was impossible tO' conceive that section 16 was 
intended to apply to cases where the legislature was not giving 
the mortgagee any other remedy, which it considered to be 
an equitable equivalent, by the Act. 

(1) (1926) 49 AIL, 8. 
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Per Ashworth, J, : — 

(1) A notification under section 4, declaring certain classes- 
of persons to be agricultural tribes, must be deemed to have 
retrospective effect and, therefore, the mortgage in question 
must be regarded as made by a member of an agricultural 
tribe. 

(2) If the Collector decided that he had no jurisdiction to- 
act under section 9(1) and revise a mortgage, his decision could' 
not, under section 22, be questioned by a civil court. Also^. 
according to the majority decision in the case of Ram Saliai 
Singh (1), section 9 did not refer to a mortgage executed by* 
one agriculturist in favour of another and, therefore, it did not 
refer to the mortgage in question. 

(3) As the legislature could not have intended to deprive- 
a mortgage between two agriculturists of all effect, the logica'*' 
consequence was that not only section 9 but no section of the- 
Act applied to such a mortgage : hence section 10 did not apply' 
and the mortgagee was entitled to a decree for foreclosure. 
A decree for sale was clearly barred by section 67(a) of the* 
Transfer of Property Act. 

(4) It would lead to an impossible situation if by sec- 
tion 105(2) of the Civil Procedure Code a High Court were,. 
in an appeal from a decree, to be debarred from taking on a 
law point a different view from that taken by the District 
Judge in an interlocutory order. Section 151 was wide* 
enough to prevent such an impas&e. 

Mr. P. L. Banerji, for the appellant. 

Dr. N, G. Vaish, for the respondent. 

Boys, J. : — This is a plaintiff’s appeal arising out 
of a suit on a mortgage, the plaintiff mortgagee asking" 
for his money or for foreclosure. The mortgage has, 
however, under circumstances which will have to be set. 
forth, been held to be a simple mortgage, and this fact 
will have an important bearing on the applicability of 
the Full Bench decision to which reference will have to be- 
made later. The history of the proceedings, w^hich is' 
important for the purposes of the present appeal, is as^ 
follows 

(1) (1926) 49 All., 8. 
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In 1903 — (Local) Act II of 1903, the Bundelkhand 
Land Alienation Act, was passed. By section 1(3) it was 
•declared that the Act should come into force on a date 
to be declared by notification. 

_July 1, 1903 — ^By notification the Act came into 
torce on this date. 

July 27, 1912 — ^Date of the mortgage in suit. On 
this date Ajudhia Prasad, defendant respondent, execut- 
ed a mortgage in favour of Kalika Prasad, the plaintiff 
appellant, for Rs. 160. It provided for interest at 
Re. 1-4-0 per mensem payable yearly, and the principal 
sum was to” be repaid with any accumulated interest on 
the 15th of June, 1916, with a condition as to foreclosure 
if the money was not paid by that date. 

October 11, 1913— By section 4 of the Act it was 
provided that by notification the Government might de- 
termine what bodies of persons are to be deemed agri- 
•cultural tribes for the purposes of the Act; and on this 
'date both the mortgagor and the mortgagee were declared 
to be agriculturists within the meaning of the Act. 
Prior to that date they had not been “agriculturists.” 

January 16, 1923. — On this date the mortgagee filed 
a suit asking for the money then due, Rs. 699-7-0, or for 
foreclosure. The defendant relied upon section 10 of the 
Bundelkhand Land Alienation Act. Section 10 provides 
that “in any mortgage of land made after the commence- 
ment of this Act, any condition which is intended to 
operate by way of conditional sale shall be null and 
Toid.” 


1929 


Kaliea 

Prasad 

Ajudhu 

Prasad. 


BoySi J, 


February 12, 1923. — The trial court held that the 
condition as to foreclosure must be struck out, and that 
if that was struck out there remained no legal relation of 
mortgagor and mortgagee between the parties, and dis- 
missed the suit, since, if the bond was treated as a simple 
money bond , the remedy was barred by limitation 
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July 28, 1923. — The mortgagee having appealed,. 

Kauka the District Judge held that the effect of striking out th& 
condition was not to destroy wholly the relationship of 
mortgagor and mortgagee, hut that there remained a 
mortgage. He held further that the Munsif had mis- 
^ understood the effect of section 9 (the Munsif had thought 
■ it only applicable before any suit was instituted), and 
finally remanded the case to the learned Munsif “for 
rehearing and deciding the questions not yet decided. 
If he finds that anything is due he will determine what 
is due .... and then send the case to the Collector.” 

September 12, 1923.— The trial court found Es. 160, 
principal, and Es. 539-7-0 interest due and “referred 
the matter to the Collector under section 9(3) of the 
Bundelkhand Land Alienation Act for the exercise of 
the powers under section 9(1) of the said Act.” 

November 14, 1923. — The Collector held section 9 
not ap 2 ilicable and refused to act under it on the ground 
that the mortgagor was not an agriculturist, and 
further held that even if both parties be regarded as 
agriculturists he need not, in view of an order of the 
Board, take any action. 

The Commissioner held that the question whether 
the parties were agriculturists was res judicata by the 
civil court and cancelled the Collector’s refusal to take 
action. 

April 16, 1925. On appeal the Board reversed the 
decision of the Commissioner and upheld that of the Col- 
lector that section 9 (1) was not applicable— the mort- 
gagor not having been an agriculturist at the time when 
he made the mortgage — and that there was no provision 
in the Act for the case where, though the mortgage was 
made after the commencement of the Act, the Act had 
not been applied to the mortgagor at the date of the 
mortgage, i.e., the mortgage was made between the 
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commencement of the Act and the date of the notifica- 
tion applying the Act to the mortgagor. The Board 
further directed that a copy of its order should be sent 
to the trial court, the Munsif. 

On Sejatember 12th, 1925, the learned Munsif pro- 
ceeded to pass a preliminary decree for sale of the pro- 
perty under order XXXIV, rule 4, the decree to be 
framed on the basis of the order of the Munsif’ s proceed- 
ing dated the 12th of September, 1923, in which it had 
been found that Es. 699-7-0 was due on the mortgage. 

On December 4th, 1925, the lower appellate court 
held that “the matter is decided by section 16 of the 
Bundelkhand Land Alienation Act, under which no land 
belonging to a member of an agricultural tribe can be 
sold in execution of any decree or order of a civil court. ’ ' 
The appeal was thereupon allowed and the suit dismiss- 
ed with all costs against the plaintiff. 

The plaintiff appeals to this Court and raises two 
pleas. It is contended that even upon the view taken 
by the lower appellate court the mortgagee was entitled 
at least to a decree for sale even though he might not 
be able to execute that decree. He meets the principle 
that the court will not give what must inevitably be an 
infructuous decree by the suggestion that if he is given 
a decree it is possible that the judgement-debtor may be 
induced to pay up, even though the decree cannot be 
executed by sale. This is net, I think, a contention 
which we should allow; but the real contest between the 
parties has been concerned with the two related ques- 
tions : — 

(a\ Whether a mortgage executed in the cir- 
cumstances of the present case comes 
within section 9 of the Act, and 
(b) if it does not come within section 9, then is 
the mortgagee entitled to stand outside 
the Act altogether or does section 16 stand 
in his way? 
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While these two questions are intimately related 
they must be dealt with separately. 

I have set out at the commencement of this judge- 
ment, with what might seem at first sight unnecessary 
detail, the chequered history of this case, but I have 
deemed it advisable to do so because this case does not 
stand alone, and is only illustrative of the trouble and 
expense that is caused to individuals and to the public 
by the present state of the statutory law and of judicial 
decisions, whether of the civil or revenue courts, and 
of the orders of the Board of Eevenue, taken together. 

I will consider first the question whether the pre- 
sent mortgage can be held to fall within the purview of 
section 9. If it was open to me to hold that it does 
come within the purview of section 9 I might feel com- 
pelled to so hold, notwithstanding the fact that the 
Board of Eevenue has refused to allow action to be 
taken under section 9. 

There are two considerations which must be weigh- 
ed in the circumstances of this case in determining the 
applicability of section 9. The first of these, as we pro- 
ceed, through the section, is whether the present mort- 
gage can be said to come within the phrase in section 9 
“a member of an agricultural tribe makes a mortgage 
of his land.” Bor the mortgagor it may be contended 
•vith some force that in this case no member of an agri- 
cultural tribe made the mortgage, that he, the mort- 
gagor, was not a member of an agricultural tribe at the 
time he made the mortgage, and this view was taken 
by the Collector and the Board of Eevenue. On the 
ether ba,Tid it may be contended on behalf of the mort- 
gagee that we should give effect to the intention of the 
Act and that we should consider the words “a member 

makes a mortgage” as includ- 
of an agricultural 
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tribe makes a mortgage, and subsequently, before the 
mortgage comes into court, is declared to be a member 
of an agricultural tribe within the Act. It is not,' how- 
ever, necessary, in view of the nest consideration, to 
answer this question, as it appears to me that the second 
consideration is conclusive. 

I proceed to state that second consideration. In 
Ram Sahai Singh v. Debi Din (1), a Full Bench of this 
Court had to consider the applicability of section 9 to a 
simple mortgage executed after the Act between 
members of the same tribe. Two learned Judges, Mr. 
Justice Walsh and Mr. Justice Daniels, placed an 
interpretation on the next following words, — “in any 
manner or form not permitted by or under this Act” — 
in accordance with which they held that a simple mort- 
gage executed between members of the same tribe did 
not come within section 9 (1) of the Act. I myself was 
the third Judge in that Full Bench and I dissented from 
the view expressed by my brothers and would have held 
that such a mortgage was not excluded from section 9 by 
the phrase “in any manner or form not permitted by 
or under this Act”, but there can of course be no ques- 
tion but that I, am bound to accept absolutely the deci- 
sion of the majority. The mortgage with w'hich we 
were there concerned was clearly not excluded from sec- 
tion 9 (1) by the words “a member of an agriculturist 
tribe makes a mortgage”, upon either the narrow or the 
wide interpretation. But as to the present case, even if 
the wider interpretation be put on those words and the 
mortgage passes that test, there remains the fact that 
the mortgage has been held to be a simple mortgage and 
being, ex hypothesi, made between members of an agri- 
cultural tribe, it is in these essentials exactly on the 
same footing as the mortgage with which we had to deal 
in the Full Bench and must be held to be not within 
( 1 ) (1926) r.L.R., 49 All., 8. 
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section 9. It therefore is immaterial to consider whe- 
ther or not it is also excluded by the words “a member 
of an agricultural tribe makes a mortgage.” 

Before leaving this point I may note that counsel 
for the mortgagor respondent contended that by the 
order of remand of the District Judge to the trial court, 
after he had held that striking out the condition from 
the mortgage did not destroy the mortgage altogether 
but reduced it to a simple mortgage, the question of the 
applicability of section 9 to this particular mortgage at 
any rate was concluded, there having been no appeal 
from that order of remand. The contention is appar- 
ently that the District Judge’s direction, that the Mun- 
sif after determining the amount due shotdd send the 
case to the Collector under section 9, was a conclusive 
finding that section 9 was applicable. The result of 
this would be that we could not discuss whether section 
9 was applicable, but would be bound to hold it appli- 
cable in the present case; and as the Board of Eevenue 
has refused to hold it applicable the mortgagor would 
be successful in depriving the mortgagee of all remedy. 
I am not prepared to hold, however, that there was any 
issue raised at all before the learned District Judge as 
to whether section 9 was applicable or not. The Mun- 
sif had applied the Act in so far that he had applied 
section 10. The only question dealt with by the Judge 
was whether the result arrived at by the Munsif after 
applying section 10 was correct or not, and the learned 
District Judge held that it was not. Incidentally he 
directed the learned Munsif to proceed under section 9, 
but it was not a necessary part of his order, and though 
the mortgagee in his grounds of appeal to the District 
Judge had referred to the applicability of section 10, 
there is nothing whatever to show that anybody at all, 
either the parties or the Judge, considered or discussed 
the issue whether the Act was applicable at all. I 
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thought it desirable to mention this as the point -was , 

• argued. I do not think that we are debarred for this Kamka 

reason from considering the applicability of section 9, ®. 

but I have already held that whatever may be my own 
opinion I am debarred by the decision of the majority 
■of the Full Bench from applying section 9. 

^ Boys, J. 

I turn then to the second question whether, assum- 
ing the mortgage to be outside section 9 altogether, sec- 
tion 16 can properly be applied to deprive the mortgagee 
of his right to sell. The scope of section 16 was dis- 
cussed in the Full Bench case. Ram Sahai Singh v. 

D§hi Din (1), to which I have just referred. Mr. Jus- 
tice Walsh referred to section 16 in a few lines which 
■will be found at the bottom of page 11 and the top of 
page 12 of the report and Mr. Justice Daheels at page 
13. I myself dealt with section 16 on the hypothesis 
that the opinion of the majority of the Full Bench must 
result in holding that the mortgage in question did not 
come within section 9, though it might be a view with 
which I was not personally in agreement, and I gave my 
reasons for holding that, on the hypothesis that the 
mortgage did not come within section 9, section 16 
should not be interpreted to deprive the mortgagee of 
his right to sell. The order of the court, which will be 
found at page 25, only concerned the scope of section 9. 

The scope of section 16 is still, therefore, a question 
open to us. 

I have heard no reason for holding the view which 
I expressed in the Full Bench case to be mistaken. 

As to the classes of mortgage to which it is appli- 
cable, section 16 is clearly of retrospective effect; and 
if the present mortgage comes within the other provi- 
sions of the Act there can be no question but that section 
16 will apply, at whatever date the mortgage was made, 
before or after the commencement of the Act. But sec- 

(1) (1926) I.L.E., 49 All., 8. 
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. tion 16 must be interpreted, like any section in any 
Act, in the light of the rest of the Act. The q.uestiort 
is, therefore, whether we ought to apply it to all mort- 
gages or whether, upon a consideration of the scheme- 
and intention of the Act as deduced from the Act itself, 
we are justified in limiting its application, whether re- 
trospective or otherwise, to those mortgages only which 
are found to be within the general scope of the Act. 

It is unnecessary for me to repeat the reasons which 
I have already recorded in my judgement in that Full 
Bench. As I appreciate the scheme, of the Act and its- 
intention as evidenced by the Act itself, we find first^in 
the opening words of section 6 what I may call the* 
personal considerations with which the Act is concerned, . 
and in the remainder of section 6 and section 9 we find 
the types of mortgage with which the Act is concerned, 
and then we have the provision in section 16. It ap- 
pears to me that ’the true interpretation of these sec- 
tions is that the legislature set itself to consider “Who* 
are the types of persons and what are the types of mort- 
gages which we desire to control, and what are the limi- 
tations that we will put on the rights of the mortgagee* 
in those cases?” Having laid down the forms which 
those mortgages must take or the forms into which they 
must be transformed and having thus secured to the mort^ 
gagee the rights which he was to have, they proceeded’ 
to deprive the mortgagee by section 16 of the right to- 
bring to sale. I would state this in other words by a 
simple illustration. The legislature considered the- 
transactions which it desired to control, let us say four- 
types of mortgage. A, B, C and D, and having deter- 
mined what rights the mortgagee .was to have in the- 
cases of those mortgages, it proceeded to say : “Having 
given the mortgagee the remedies we think he should’ 
have, we will now (by section 16) deprive him of his; 
right to sell.’- 
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Whether the legislature, in omitting some mort- 
^ages from the provisions which it enacted giving in the Kamka 
case of certain mortgages other remedies in place of the 
right to sell, omitted them bv design or accident, one 
thing at least absolutely certain is that it did not intend 
by section 16 to deprive any mortgagee of his normal 
legal rights without giving him what it considered to be 
an equitable equivalent. It is impossible to conceive 
that section 16 was intended to apply to cases where the 
legislature Was not giving the mortgagee any other 
remedies. If, therefore, by intention or by accident a 
type of mortgage, E or F, was omitted from the clause 
giving the mortgagee other exceptional remedies, I think 
we are wholly justified by the recognized canons of 
interpretation, which I have discussed in my judgement 
in the Full Bench case, in refusing to apply section 16 
and that we should be wrong in applying it. In his 
judgement in the Full Bench case Mr. Justice Walsh 
said: “It is a mortgage which is not within the mis- 
chief prohibited by section 6. The policy of the Act is 
to keep out what may be called outsiders”. If, as by 
the decision of the Full Bench I am compelled to hold, 
the mortgage does not come within the mischief with 
which the Act deals, I feel not merely inclined but com- 
pelled by the relevant canons of interpretation to hold 
that section 16 is not applicable. 

In conclusion I may be perrnitted to emphasize that 
there is no conflict between the two views which I hold. 

The guiding principle underlying both is the same, that 
section 16 can only be applied where there is a mischief 
w^hich comes within the Act. If the mortgage comes 
within sections 6 and 9 and is thereby declared to be 
within the mischief contemplated by the Act, section 16 
is applicable. If the mortgage does not come within 
sections 6 and 9, it has not been declared to be within 
the Act and the mischief contemplated by the Act, and 
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section 16 is not applicable. . The first condition is un- 
tenable according to the majority decision of the Full 
Bench; the second alone remains. Having arrived 
then at the conclusions that, in obedience to the decision 
of the majority of the Full Bench, I must hold that this 
mortgage, deprived as it at present stands of its fore- 
closure clause by the remand order of the District Judge 
purporting to be passed under section 10 of the Act, 
which order was allowed by the parties to become final, 
does not come within the Act and that section 16 does 
not constitute any obstacle, it would remain to consider 
to what, if any, relief the decree-holder was entitled. 

The remand order of the District Judge, while it 
struck out the foreclosure clause, held that there was a 
subsisting mortgage and that could only mean a simple 
mortgage. On such a simple mortgage, the Act not 
being applicable, the mortgagee would be entitled to a 
decree for sale, and, if the matter ended there, I would 
give him such a decree. I appreciate that as a result 
of such a sale the property might pass into the hands of 
an outsider, but the mortgage cannot be held to be out- 
side the mischief of the Act so as to deprive the mort- 
gagee of his remedy under section 9 and to be inside the 
Act so as to deprive him of his normal remedy, and if 
the mortgage must be held to be outside the Act in 
obedience to the majority in the Full Bench case it must 
be held outside the Act altogether. 

But the matter does not end here. Exactly the 
same reasoning which applies to exclude section 16 from 
operation to a mortgage not within the scope of the mis- 
chief aimed at by the Act applies to exclude the opera- 
tion of section 10. 

The basis of the Full Beneh majority decision was 
that ‘“the policy of the Act is to keep out what may be 
called outsiders”. The giving of effect to this mort- 
gage by granting the mortgagee the foreclosure to which 
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he was entitled under its terms would not have had the 
effect of admitting an outsider, the mortgage as it stood Kahka 
was outside the Act, and that being so, section 10 was 
no more operative than section 16 in the case of a simple 
mortgage. 

It is true that it may be said that both parties ^ 
rested under the remand order excising the foreclosure 
clause, but that does not preclude us from exercising 
the powers reserved to us by section 151 of the Civil Pro- 
cedure Code to do justice. I am aware that those 
powers should not be lightly exercised where a litigant 
had a remedy and did not avail himself of it, but the cir- 
cumstances of this case and the manner in which the 
subject has been dealt with by the legislature and the 
courts are such that it would be grossly unjust to penal- 
ize a litigant for his ignorance of what view the courts 
might take and for not pursuing what might well have 
seemed to him and his advisers a fruitless course in- 
volving further and useless costs. 

The result is that I would be prepared to give the 
mortgagee a decree for sale on the basis that his mort- 
gage as it at present stands is a simple mortgage, or to 
restore the foreclosure clause and give him a decree for 
foreclosure. 

In view of the fact that, as I understand, my learned 
brother is not prepared to take the view that the result 
of the District Judge’s order of remand was, as between 
the parties, to establish a simple mortgage, and in view 
of the facts that the same reasoning applies to exclude 
the operation of both section 16 and section 10 and that 
a decree for foreclosure will exclude the possibility of 
admitting an outsider, I am prepared to restore the fore- 
closure clause and give the appellant a decree for fore- 
closure if the amount due upon the mortgage is not paid 
before a date to be fixed. 
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Ashworth, J. : — This second appeal arises out of a 
suit brought by the plaintiff appellant for foreclosure 
on a mortgage dated the 27th of June, 1912. The 
mortgage was a mortgage by conditional sale. The 
plaintiff sued for foreclosure. Fourteen months after 
the mortgage was executed Government issued a notifi- 
cation under section 4 of the Bundelkhand Land Alien- 
ation Act, U. P. Act No. II of 1903, making the tribe 
to which both parties to the mortgage belonged an agri- 
cultural tribe for the purposes of the Bundelkhand Land 
Alienation Act. 


Section 10 of that Act is as follows ; — 'In any 
mortgage of land made after the commencement of this 
Act any condition which is intended to operate by way 
of conditional sale shall be null and void.” The Munsif 
dismissed the suit on the ground that under this section 
the condition of conditional sale being eliminated, there 
remained no mortgage. On appeal to the District 
Judge it was held by him that although the plaintiff 
■could hot sue on ihe mortgage as it stood by reason of 
section 10, nevertheless he might get the terms of the 
mortgage revised by the Collector under section 9(1) of 
the Alienation Act, and the case was remanded to the 
Munsif in order that the latter might proceed under 
section 9(3), that is to say might refer the case for 
action by the Collector under section 9(1). The pro- 
visions of section 9 of the Act are as follows ; 

(1) If after the commencement of this Act a mem- 
ber of an agricultural tribe makes a mortgage of his land 
in any manner or form not permitted by or under this 
Act, the Collector shall have anthority to revise and 
alter the terms of the mortgage so as to bring it into 
accordance with such form of mortgage permitted by or 
under this Act as the mortgagee appears to him to be 
entitled to claim. 


VOL. LI.] 


ALLAHABAD SERIES- 


795 


(2) If a member of an agricultural tribe has before i 

the commencement of this Act made a mortgage of his Kalxka 

land in which there is a condition intended to operate by 

way of conditional sale, the Collector shall have au- 

thority to put the mortgagee to his election whether he ! 

will agree to the said condition being struck out, or to j 

accept, in lieu of the said mortgage, a mortgage in form ! 

(a) as provided by section 6, which shall be made for ; 

such period not exceeding the period permitted by the i 

said section, and for such sum of money as the Collector 

considers to be equitable. j 

(3) If a suit is instituted in any civil court on a I 

mortgage to which sub-section (1) applies, or if a suit i 

for the enforcement of a condition intended to operate 

by way of conditional sale in a mortgage made before the 
commencement of this Act is instituted, or is pending at 
the commencement of the Act, in any civil court 
against a member of an agricultural tribe, or if any 
appeal in any such suit is instituted, or is pending at 
the commencement of this Act, in any civil court other 
than the High Court, the court shall, if it finds that the 
mortgage is enforceable or that the mortgagee is en- 
titled to a decree absolute for foreclosure, refer the case 
to the Collector with a view to the exercise of the power 
conferred by sub-sections (1) and (2) respectively.” 

Accordingly the Munsif referred the case to the Col- 
lector, but the Collector refused to take any action under 
section 9 on the ground that it did not apply, the mort- 
gagor not being a member of an agricultural tribe at the 
date when the mortgage was made. This view was 
upheld by the Board of Bevenue. The appellant then 
came back to the Mxmsif who proceeded to grant a 
decree for sale. I cannot discover what justification 
the Munsif held to exist for the passing of such an order. 

On appeal to the District Judge it was objected that 
the passing of such a decree for sale on a mortgage by 
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1929 conditional sale was contrary to section 67 (a) of the 

Kalie 4 Transfer of Property Act; and that section 16(1) of the 

Peasad ^ligjjation Act forbade the sale of any land belonging- 
to a member of an agricultural tribe. 

Section 16(1) is as follows ; — “No land belonging to 
a member of an agricultural tribe shall be sold in execu- 

Ashworth, ^ ^ ^ o • *1 r 

tion of any decree or order of any civil or revenue court, 
made after the commencement of this Act.” 

The District Judge did not consider the first plea, 
but accepting the second plea held that section 16(1) 
prevented a decree for sale being operative and there- 
fore no such decree should have been granted. 

In this appeal the position taken up is that the 
District Judge by his order of remand, which was not 
appealed against, conclusively established that the plain- 
tiff must get a decree on the basis of his mortgage. As 
section 10 prevented him getting a foreclosure decree and 
as the refusal of the Collector to proceed under section 9 
prevented him getting his mortgage altered and revised, 
he must be deemed to have a remedy by sale of the mort- 
gaged property. 

In reply it is urged : 

(a) That the Collector was right in holding that 
section 9 would not apply on the ground that that sec- 
tion would not apply to a mortgagor who was made a 
member of an agricultural tribe at a date subsequent to 
the mortgage, and that in any case the Collector’s order, 
upheld as it was by the Board, is final and cannot be 
interfered with by this Court. 

(b) That a decree for sale cannot be passed, because 
in the first place no such decree can be passed on a mort- 
gage by conditional sale under section 67(a) of the 
Transfer of Property Act, and secondly if it was passed 
it would be inoperative by reason of section 16(1). 
Consequently the plaintiff has no remedy. His claim 
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for foreclosure is barred by section 10, bis claim for revi- 
sion of the mortgage by the Collector is barred by the 
Collector’s order and his claim for decree for sale is 
barred by section 16(1) of the Act, and section 67(a) of 
the Transfer of Property Act. 

I hold that the Collector’s order was wrong evenAsu^orth, 
though upheld by the Board. The Act clearly was 
designed to have retrospective effect. Eeference may 
be made in particular to section 9(2) which allows the 
Collector to interfere with mortgages executed before 
the Act came into force. This being so, we must deem 
that an order under section 4 of the Act, allowing the 
Local Government to determine what persons are to be 
deemed to be agriculturists, must also be deemed to have 
retrospective effect. Under section 21 of the U. P. 
General Clauses Act, I of 1904, the Local Government 
could notify additional tribes as agricultural tribes from 
time to time. 
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At the same time it is pleaded in this case that even 
if the Collector’s refusal to apply section 9 was incorrect 
if based on the ground that the Government notification 
did not have retrospective effect, it was correct on an- 
other ground, namely that both the parties to this mort- 
gage were members of the same agricultural tribe, and 
it has been ruled by a Pull Bench in this Court, namely 
Bam Sahai Singh v. Dehi Din (1), that section 9 would 
not apply to a case of a mortgage by one member of an 
agricultural tribe in favour of another. I may remark 
that in any case this Court cannot disturb the Collector’s 
finding, as section 22 of the Alienation Act deprives this 
Court of jurisdiction in any matter which a Revenue 
Officer is empowered by this Act to dispose of. This 
must mean that if a Collector decides that he has no- 
Jurisdiction to act under section 9(1) and revise a mort- 
gage, this Court cannot question his decision. 

( 1 ) .0926) JIB, 49 All. 
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I also hold it beyond doubt that the plaintiff cannot 
' get a decree for sale. Section 67 (a) clearly bars such a 
decree on a mortgage like this. Nor is there anything 
in the District Judge’s remand order (assuming that we 
cannot go behind it as it was not appealed against) that 
can be interpreted to mean that the District Judge held 
the mortgage to be enforceable only as a simple mortgage 
decree. What the District Judge in effect said was that 
although the condition for foreclosure could not operate 
there was still left a mortgage that could be referred to 
the Collector. It is not, therefore, necessary to consider 
whether section 16(1) w'ould prevent the plaintiff getting 
a decree for sale. 

The only question then is whether the plaintiff can 
get a decree for foreclosure. Apart from the Full Bench 
decision in Ram Sahai Singh v. Dehi Din (1) I should 
hold that he could not, and that his only remedy was 
revision of the mortgage by the Collector. But that de- 
cision, by which I am bound (though I agree with the 
dissentient judgement in that case of Boys, J., and hold 
it was wrongly decided), takes away that remedy. It 
held that section 9 did not refer to a mortgage executed 
by one agriculturist in favour of another. As it is clear 
that the legislature could not have intended to deprive 
a mortgage between two agriculturists of all effect, the 
logical consequence is that not only section 9 but no sec- 
tion of the Act applies to such a mortgage. Therefore 
w^e must hold that section 10 does not apply. 

It is true that the District Judge’s remand order 
held it to apply. That order was not appealed from and 
under section 105(2) of the Civil Procedure Code the 
appellant cannot now question its correctness. But I 
hold that this Court can, under its inherent powers to 
prevent an obvious injustice, refuse to be bound by a 

finding in a remand order of a subordinate court, even 
(l) a926) i.L.R.;49 All., 8. 
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though neither party can question it. It would lead to , — _ 

an impossible situation if hy section , 105 (2) of the Civil 
Procedure Code a High Court were, in an appeal from a 
decree, to he debarred from taking on a law point a peasad. 
different view from that taken by the District Judge in an 
interlocutory order. Section 151 is wide enough to j. 

vent such an impasse. 1 would decree the suit with costs 
throughout and give the plaintiff a decree for foreclosure 
in the ordinary form, six months being allowed for pay- 
ing the mortgage money. 

By the Court : — The order of the Court is that the 
appeal is allow^ed with costs and the appellant will have 
a decree in the usual form for foreclosure if the amount of 
Es. 669-7-0 found due on September 12, 1923, with 
interest at 6 per cent, from that date, and the costs, are ^ 
not paid within six months from the date of the decree. 

Before Mr. Justice Muherji and Mr. Justice Niamat-ulldh. jg 29 
ANGAN LAL -iND others (Defendants) ®. SAEAN BIHARI February, 28. 

and others (Plaintiffs).* ' 

Act No. IX of 1872 (Contract Act), section Novation of 
contract — Fresh agreement in substitution for existing 
mortgage — Mortgage not existinguished hy mere execu- 
tory contract to create new mortgage and lease-— 

Ineffective transaction for want of execution and regis- 
tration. 

A fresh agreement, made between the parties to a mort- 
gage, to substitute for the existing mortgage a new usu- 
fructuary mortgage and a lease by the mortgagee, cannot 
supersede the existing mortgage unless the agreement is com- 
pleted by the execution and registration of the hew mortgage 
and lease. A inere executory contract, which has to be speci- 
fically enforced to bring about the contract which is to be 
substituted for the old contract, will not supersede a registered 
mortgage deed by which an interest in immovable property 
has passed. 

Mr. S. 0. Das, for the appellants. 

♦First Appeal Ro. 202 of 1927, from a decree of Akbar Husain, 

Subordinate Judge of Muttra dated tbe 17tli of January, 1927. 
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19^9 Dj._ Katju, Messrs. N. P. Asthana and K. C. 

anoanLah Bhatia, for the respondents. 
saLn Mukbrji and Niamat-tjllah, JJ. : — One Jagan 

BmABi. Prasad, for himself and as the natural guardian of his 
three sons, two of whom are among the appellants, exe- 
cuted a mortgage bond for Es. 10,000 in favour of the 
ancestors of the respondents to this appeal on the 17th 
of July, 1915. The suit out of which this appeal has 
arisen was brought to enforce that mortgage. One of 
the sons of Jagan Prasad is dead and is represented in 
this litigation by his wife, Musammat Manbhari, one of 
the three appellants. 

Several pleas were taken in defence, but only three 
of these are pressed before us, and, therefore, need be 
noticed. The first plea was that the parties agreed that 
a certain mortgage transaction should be entered into 
by the parties in satisfaction of not only the bond in suit 
but also of another mortgage bond, and, that being the 
case, the present suit was not maintainable. [The other 
pleas not being material to this report, are omitted.] 

On the first point the learned Subordinate Judge 
foTlnd that there was, no doubt, an agreement that a fresh 
transaction of mortgage and a lease should be entered 
into, but he held that no documents creating the lease or 
the mortgage having been executed and completed, it was 
open to the plaintiffs to maintain the suit. The learned 
counsel for the appellants has contended that under sec- 
tion 62 of the Indian Contract Act it is enough if there 
was an “agreement” to substitute a contract, although 
no ponti-act was completed in the shape of execution and 

registration of a mortgage and a lease. We are unable to 
^cept this contention of the learned counsel. In the 
d^d in suit we have a contract and a transfer of property 
If this transaction is going to be superseded by a contract, 
that transaction also must be a completed transaction 
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It should be a contract which is enforceable in law. The 
substitution, as we have said, must be by a contract, angan lal 
and a mere agreement to execute in future a usufructuary saLn 
mortgage deed and a lease cannot be said to be a contract 
which was to be substituted in place of the original 
contract. To put the same thing in different language, 
the defendants’ case is that the bond in suit was to be 
replaced by a usufructuary mortgage for a sum of 
Es. 37,000 which was to be raised under certain circum- 
stances to Es. 44,000. It was further the case of the 
defendants that there was to be a lease of the mortgaged 
property in favour of the defendants. These are transac- 
tions which can only reach a stage of completed contract 
on being executed on stamped documents and on being 
registered. As we read section 62, there should be an 
actual substitution of the old contract by a new contract. 

A mere agreement that there would be, in future, a 
substitution would not be sufficient to wipe out the 
mortgage in suit. ‘ ‘Agree to substitute’ ’ is equivalent 
to “agree in substituting.’’ Till the second contract, 
contemplated, is brought into existence, the old con- 
tract will stUl exist and continue to he enforceable. 

Let us take, for example, the illustration which one 
of us put to the learned counsel for the appellants in the 
course of the arguments. Suppose that for three years 
after the completion of the “agreement” relied on by 
the defendants nobody took any action, — ^the plaintiffs 
did not bring any suit for sale and the defendants did not 
bring any suit for specific performance of the contract. 

Could it then be argued that, when a suit is instituted 
after the end of three years, the plaintiffs’ mortgage 
has become extinguished? We think that such an argu- 
ment would be utterly untenable. We are of opinion 
that the learned Subordinate Judge was right in holding 
that a mere executory contract, which has to be speci- 
fically enforced to procure the contract which is to be 
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r substituted for the -old contract,. would not supersede a 

angjw lal registered mortgage deed by which an interest in the 
Saban property has passed. 

BimRi. . _ - 

[The judgement then proceeded to deal with other 
pleas and concluded.] 

Under these circumstances the appeal fails and it is. 
hereby dismissed with costs. 


1929 

March t 5. 


Before Mr. Justice Ashworth and Mr. Justice Kendall. 

ACHHAIBAE SINGH (Pi^aintiff) v. EAJ'MATI and othees 
. (Defendants.)* 

■ Act No. IV of 1882 (Transfer of Property Act), section 65 (a) 
— Transfer of equity of redemption — Covenant of title 
binding upon transferee — Estoppel. 

The implied covenant under section 65(a) of the Transfer 
of Property Act that the mortgagor has power to transfer the 
property is one that is binding upon a transferee of the equity 
of redemption, and the transferee is estopped from pleading 
that the mortgagor had no right to make the mortgage. 
Renga Srinivasa Chari v. Gnanaprakasa Mudaliar (1) , dis- 
tinguished. Debendra Nath Sen v. Mirza Abdul Samed (2) 
and Doe v. Stone (3), referred to. 

Mr. P. L. Bawer/z, for the appellant. 

Mr. Harihans Sahai, for the respondents. 
Ashwobth and Kendall, JJ. This second ap- 
peal arises out of a suit brought by the plaintiff appellant 
for sale of certain property on the basis of a mortgage. 
The property was mortgaged to him by one Behari Das 
Goshain. The mortgage was a simple mortgage. 
Subsequently Behari Das sold the equity of redemption 
to Musammat Bajmati who is the mother of the defen- 
dants respondents. 

No 699 of 192T, from a decree of 0. Deb Eanerji, 
^toional SabordiMte Judge of Jaunpur, dated the Uth of Eebmary, 

xJa ^ decr^ t^Banwari Lai Mathur, MunsE of Shahganj. 

dated the 30th of April, 1926. 

U) (1906) LL.E., 80 Mad.. 67. (2) (1909) 10 C.L.J., 150 

(3) (1846) S C.B., 176. 
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One plea taken in defence was that the property 
being waqf property, Behari Das, the mortgagor, was 
not entitled to mortgage it. This plea was repelled by v, 

the trial court on two findings. One finding was that 
the property was not waqf property, and the second was 
that in any case the defendants, having obtained posses- 
sion of the property from their mother who got the 
equity of redemption from Behari Das, were estopped 
under section 65(a) of the Transfer of Property Act from 
denying the right of Behari Das to mortgage the pro- 
perty. 

In first appeal the Subordinate Judge set aside the 
finding.^ the trial court as to the property being waqf 
property. Whether he considered the plea of estoppel 
is not clear. He has made some remarks which appear 
unintelligible and at any rate have not been relied upon 
by the respondents’ counsel and with good reason. 

In this second appeal the main point taken is that 
the respondents were in possession through their mother 
and any interest acquired by their mother was the in- 
terest of Behari Das as it existed subsequent to the mort- 
gage. Therefore, neither their mother nor the defend- 
ants themselves can take up a position which it was not 
open to Behari Das as mortgagor to take. Now Behari 
Das either had or had not power to make the mortgage- 
Assuming that he had not power, still he could not, in a 
suit by the mortgagee, take up the position that he had 
no power to transfer the property by mortgage. That i& 
clearly barred by section 65(a) of the Transfer of Property- 
Act. His successors in interest are in no better a posi- 
tion. 

Eespondents’ counsel has attempted to argue in two 
ways. [The first, not being material to this report, is. 
omitted.] 


59 A.D. 
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Singh 
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A second argument is that the estoppel referred to 
in section 65(a) of the Transfer of Property Act is an 
estoppel that will only operate personally against the 
mortgagor and not against a subseQ^uent tiansferee of the 
mortgagor. In support of this contention we are referred 
to the case of Renga tirinivasa Chari v. Gnanaprakasa 
Mudaliar (1). It was there held that the implied con- 
tract mentioned in section 65(c) of the Transfer of Pro- 
perty Act that the mortgagor will pay all public charges 
.accruing due in respect of the mortgaged property so long 
as the mortgagee is not in possession is an implied contract 
which will not be binding on a subsequent transferee of 
the equity of redemption. Whether that case was right- 
ly decided on this point it is unnecessary to consider, be- 
cause the liability to pay public charges would arise 
subsequent to the mortgage. The implied contract that 
the mortgagor has a right to sell the property that he 
mortgages is one that arises at the moment of the execu- 
tion of the mortgage. It has been held in Dehendra Nath 
Sen V. Mirza Ahdul Samed (2), wherein reliance is placed 
on the English case of Doe v. Stone (3), that it is no 
more open to a person standing in the shoes of the mort- 
gagor than to the mortgagor himself to set up as against 
the mortgagee any preceding estate which he himself had 
created. That is to say that a successor in interest of 
the mortgagor cannot deny that the estate which he 
mortgaged was Tested in him. We would also refer to 
the last paragraph of section 65 of the Transfer of Pro- 
perty Act which mentions that the right of a mortgagee 
to take advantage of the implied contract stated in sec- 
tion 65 can be enforced by every successor in interest 
of the mortgagee. This provision would be of no effect 
if it was only the mortgagor personally against whom it 
could be invoked. 

ID (1906) I.L.E., 30 Mafl., 67 fn). (2) (1909) 10 O.L.J., 160 (164). 

(3) a846) 8 C.E., 176. 
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For the above reasons we accept this appeal and 
restore the decree of the trial court with costs to the 
appellant. 

1929 

Before Mr. Justice Mukerji and Mr. Justice NiamaUullah. March, 6. 
MAHADEO BHAETHI (Plaintiff) v. MAHADEO EAI' 

• AND ANOTHER (DEFENDANTS).'*' 

Act No. XIV of 1920 (Charitable and Religious Trusts Act), 
sections 5 and 6 — Denial of trust — Ordsr holding that trust 
exists and calling for .accounts — Decision whether conclu- 
sive as to existence of trust — Subsequent suit for declara- 
tion that the property is not held in trust— Jurisdiction. 

On an application under section 3 of the Charitable and 
Eeligious Trusts Act, 1920, the opposite party denied the 
•existence of the alleged trust. He, however, did not give the 
undertaking, mentioned in section 5(3), to institute within 
three months a suit for declaration. The District Judge, after 
making kn inquiry, passed an order holding that there was a 
trust to which the Act was applicable and directing the opposite 
party to render accounts. About a month later, the opposite 
party filed a regular suit for a declaration that the property 
was his personal property and not subject to any trust to which 
"the Act could apply. On the question whether the suit was 
■maintainable, held — 

Per Niakat-ullah, J : — Act XXV of 1920 nowhere pro- 
vides expressly or impliedly that the order of the District 
Judge passed under section 5 is conclusive as to the existence 
•of a trust falling within the scope of the Act, and cannot be 
‘Challenged in a regular suit before a court of competent juris- 
diction; nor does the order fulfil all the requirements of the 
rule of res judicata, so as to be a bar to the subsequent suit. 

If the alleged trustee fails to avail himself of the opportu- 
nity given by section 5(3) of the Act to bring a suit before the 
-order is passed by the District Judge, he no doubt subjects 
'himself to two disadvantages, namely (1) that a suit under 
section 92 of the. Civil Procedure Code can be brought against 
him without the permission of the x4dvocate-G-eneral, and (2) 

'that he becomes bound to submit accounts for the last three 

*First Appeal No. 133 of 1926, from a decree of Raj Beliari ImL 
“Subordinate Judge of Obaaiptir, dated tbe IBtE of January, 1926. 
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years; but it remains open to him to invoke the jurisdiction, 
of a competent court to decide the question of title as to whether 
he holds the property in his own right or as a trustee of a. 
trust within the scope of the Act. 

Per Mukbbji, J'. : — The maintenance of a suit so as to- 
nullify the effect of section 6 of the Act is not permissible. 

The Act offers an ample chance, before the order is passed^ 
by the District Judge, for a regular suit being instituted for 
the determination of the question whether the property is or 
is not trust property; but if this opportunity is not availed 
of and an adverse order is passed by the District Judge, the re- 
sult is that a non-compliance with it is, by section 6, deemed 
to be a breach of trust. If, thereafter, the subsequent suit is- 
successful, the result would be two conflicting positions. 

Dr. K. N. Katju and Messrs. P. L. Banerji and' 
Shah Zamir Alam, for the appellant. 

Messrs. B. Malik and Shiva Kumar Roy, for the- 
respondents. 

Niamat-ijllah, J. : — The suit out of which the pre- 
sent appeal has arisen was brought by the plaintiff' 
appellant Mahadeo Bharthi in the court of the Subor- 
dinate Judge, Ghazipur, for a declaration that the pro- 
perty specified in list A annexed to the plaint is his pri- 
vate property in absolute ownership, and in the alterna- 
tive for a declaration that it is not held in trust created' 
for public purposes of a charitable or religious nature- 
governed by Act XIV of 1920. It was necessitated by 
an order, dated the 31st of August, 1925, passed by the- 
District Judge of Ghazipur under section 5 of Act XrV" 
of 1920 (Charitable and Eeligious Trusts Act), declar- 
ing the property in dispute to be held in trust of a charit- 
able and religious nature existing for public purposes- 
Mahadeo Eai alias Mool Bharthi and Sheo Prasad Pan- 
dey, the respondents to this appeal, were impleaded as de- 
fendants to the action, as the aforesaid order was obtain- 
ed by them on their application for examination off 
accounts of the alleged trust property. 
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The defendants put forward two main defences, 
viz. (1) that the suit is not maintainable in view of the 
order of the District Judge, already referred to, and (2) 
that the properties in question are in fact held by the 
appellant in trust for public charitable and religious 
purposes, being dedicated to the Math of Sanyasis at 
ISTasirpur. 

The lower court ruled that the suit before it w’as 
not barred by the order of the District Judge, but held 
on the merits that the trust set up by the defendants 
has been established. The plaintiff’s suit was according- 
ly dismissed. 
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At the hearing of the appeal the plea in’ bar of the 
■suit was reiterated by the defendants. This, being in the 
nature of a preliminary objection going to the root of the 
■case, should be first examined and the appeal can be 
■considered on facts if that plea fails. 

On a careful consideration of the provisions of Act 
IKIV of 1920, 1 am of opinion that the plea has no force. 

The object of the Act is “to provide a more effec- 
tual control for the administration of charitable and reli- 
gious trusts.’’ The scope of the Act, as stated in the 
Pre-amble, is “(1) to provide facilities for the obtaining 
of information regarding trusts created for public pur- 
poses of a charitable or religious nature and (2) to 
onable the trustees of such trusts to obtain the directions 
of a court on such matters and to make special provision 
for the payment of the expenditure incurred in certain 
vsuits against the trustees of such trusts.” 

Section 3 enables one interested in the trust to 
obtain from the court an order : “ (1) directing the 

trustee to furnish the petitioner through the court with 
particulars as to the nature and objects of the trust and 
of the value, condition, management and applica- 
tion of the subject-matter of the trust, and of 
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the income belonging thereto, or as to any of these* 
m^habeo matters, and (2) directing that the accounts of the trust 
•. shall be examined and audited : Provided that no per- 
*'*E^*^° son shall apply for any such direction in respect of the 
accounts relating to the period more than three years- 
Niamat to the date of the petition.” 

L petition shall specify, as far as may be, the 

particulars of the audit which he seeks to obtain (sec- 
tion 4). 

The court, if satisfied prima facie that the alleged 
-trust exists, shall fix a date for hearing, calling upon the 
trustee to show cause [section 5(1).] 

Section ”5(2). On the date fixed for the hearing of 
the petition . . . the court shall proceed to hear the 
petitioner and the trustee, if he appears, .... and 
shall make such further inquiries, if any, as it thinks- 
fit. The trustee may, and if so required by the court 
shall, at the time of the first hearing or within such time 
as the court may permit present a written statement of 
• his case 

(3) If any person appears at the hearing of the- 
petition and either denies the existence of the trust or 
denies that it is a trust to which this Act applies, and' 
undertakes to institute within three months a suit for a 
declaration to that effect and for any other appro- 
priate relief, the court shall order a stay of the proceed- 
ings, and if such suit is so instituted, shall continue the- 
stay until the suit is finally decided. 

(4) If no such undertaking is given, or if after the- 
expiry of the three months no such suit has been* 
instituted, the court shall itself decide the question. 

(5) On completion of the inquiry provided for in? 
sub-section (2), the court shall either dismiss the petition- 
or pass thereon such other order as it thinks fit i 
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Provided that, where a suit has been instituted in 
accordance with the provisions of sub-section (3), no 
order shall be passed by the court which conflicts with 
the final decision therein. 

(6) Save as provided in this section the court shall 
not try or determine any question of title between the 
petitioner and any person claiming title adversely to 
the trust.”' 

Section ”6. If a trustee without reasonable excuse 
fails to comply with an order made under sub-section (5) 
of section 5 , such trustee shall, without prejudice to any 
other penalty or liability which he may incur under any 
law for the time being in force, be deemed to have com- 
mitted a breach of trust affording ground for a suit under 
the provisions of section 92 of the Code of Civil Procedure, 
1908; and any such suit may, so far as it is based on such- 
failure, be instituted without the previous consent of the- 
Advocate-G-eneral.” ' 

Section 7 enables a trustee to obtain “opinion, advice 
or direction of the court on any question affecting- 
management or administration of the trust property and 
the court shall give its opinion, advice or direction, as 
the case may be, thereon : provided that the court shall 
not be bound to give such opinion, advice or direction on 
any question which it considers to be a question not 
proper for summary disposal.” The court is to give- 
opportunity to all interested persons of being heard before- 
giving such opinion, advice or direction [sub-section (3)- 
of section 7.] 

Section 8 empowers the court to make appropriate 
orders for payment of costs etc. , from the income of the- 
trust property. 

Section 11 makes certain provisions of the Code of 
Civil Procedure applicable to proceedings under this Act 
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and declares that the provisions of that Code relating to 
execution of decrees shall apply to the execution of orders 
as to costs etc., under this Act. 

Section 12 enacts that “no appeal shall lie from any 
order passed or against any opinion, advice or direction 
given under this Act.” 

I have summarized the entire framework of the Act 
which consists only of twelve sections and have quoted 
in full the provisions with which we are immediately 
concerned. It is quite clear to my mind that it provides 
a summary remedy to persons interested in public trusts 
of a religious or charitable nature to obtain, through 
court, information relating to the disposal of income from 
trust property. The District Judge can exercise his 
powers only if he is satisfied that the trust is of such a 
character as would make the provisions of that Act 
applicable. It is not the object of the Act to obtain 
to obtain decision of questions relating to the very exis- 
tence of such trusts, except in so far as it may be neces- 
sary for the District Judge to ascertain if he has jurisdic- 
tion under the Act. The provision which entitles a per- 
son to obtain determination of the question whether the 
trust exists is for his benefit; and if the alleged trustee 
denies the existence of the trust and desires determina- 
tion of that question by a court of competent jurisdiction, 
it is imperative that the District Judge should give him 
a reasonable opportunity of doing so. If he fails to 
avail of that opportunity, he must abide by the decision 
•of the District Judge on that question passed in a sum- 
mary proceeding and for a given purpose, viz., that the 
person applying for inspection and examination of ac- 
■counts should inspect and examine, through court, the 
accounts, for a period not exceeding three years, relating 
to the trust property. By not availing himself of the 
opportunity which the Act affords him to obtain the 
determination of such a disputed question by a competent. 


. X’ . O' 
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court the alleged trustee subjects himself to two disad- 
vantages, viz. (1) a suit under section 92 of the Civil 
■ Procedure Code can be instituted against film without 
the formality of the permission of the Advocate-General, 

— a corresponding advantage conferred upon the person 
interested in the trust who moved the court and who 
■could not otherwise have instituted a suit under sec- “Wo'i. J- 
tion 92 wdthout the preliminary sanction of the Advo- 
cate-General, and (2) the alleged trustee must submit 
to the examination of his accounts as ordered by the 
District Judge, without any further objection on the 
■ground that the property in his hands was not held in 
trust 'for a public religious or charitable nature. Till 
such time that he is armed with a declaration by a court 
of competent jurisdiction that the property is not so 
Tield by him, he will continue to be subject to the pro- 
visions of Aqt XrV of 1920. He will also continue li- 
able to be sued under section 92 of the Civil Procedure 
Code, which suit if instituted may result in his removal 
■or in the court having jurisdiction giving certain direc- 
tions or imposing conditions on his continuing to hold 
the office of the trustee if he is found to be one. But it 
is always open to him to invoke the jurisdiction of a court 
competent to entertain suits relating to questions of 
title and obtain a declaration of his right to the property 
if he is otherwise entitled to it. 


The argument, that a regular suit instituted after 
'the alleged trustee failed to institute a suit for which per- 
mission had been granted to him under section 5 of 
Act XrV of 1920 is not maintainable, is not based on any 
rule of law contained either in that Act or in any other 
•enactment. It must be conceded that there is no ex- 
press provision of law to that effect. There is no impli- 
'cation of bar arising from any part of Act XIV of 1920. 
The Act nowhere provides expressly or impliedly that 
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, the order of the District Judge passed under section 5» 
is conclusive and cannot be challenged in a regular suit, 
before a court of competent jurisdiction. The conse- 
quences ensuing from such an order have already beem 
mentioned. It is an elementary rule of law that a plea 
in bar can be allowed to succeed only where the law ex- 
pressly provides for it or the implication is so irresistible- 
that its provisions are inconsistent with a contrary hypo- 
thesis. The test, in my opinion, is whether the order- 
of the District Judge passed under section 6 of Act XIY 
of 1920 fulfils all the requirements of the rule of res- 
judicata as contained in section 11 of the Code of Civil 
Procedure. If it does not, the subsequent regular suit 
is not barred and is maintainable. Assuming that the- 
question w^hether a trust of a public religious or charit- 
able nature exists as regards the property in dispute was. 
a question not merely incidentally in issue but was di- 
rectly and substantially in issue before the District Judge- 
exercising his powers under Act XIV of 1920, which I 
greatly doubt, the proceedings before the District Judge 
were not proceedings in “suit” in which he could pass; 
any decree in favour of any of the contending parties. 
His order, as regards res judicata, is no better than one* 
passed in any miscellaneous proceedings. The District 
Judge may well decide under section 5, Act XIV of 1920, 
that no trust exists and may dismiss the application for 
examination of accounts relating to the alleged trust 
property. It seems to me that the applicant may, in- 
that case, institute a declaratory suit or a suit under- 
section 92 of the Code of Civil Procedure with the per- 
mission of the Advocate-General, challenging the order 
of the District Judge, which cannot bar such a suit. 
It is not logical to maintain that the order is not conclu- 
sive against him but is conclusive against the alleged' 
trustee if he is found by the District Judge to be a 
trustee. Looking to the summary character of the pro- 
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ceedings, it is not conceivable that the legislature should 
have intended to give conclusive effect to the order passed mahadeo 
by the District Judge under section 5, Act XIY of 1920. 

It will be observed that he is not obliged to hear all such 
evidence as the parties may adduce. He is at liberty to 
hear such evidence as he “thinks fit”. The provisions of 
the Civil Procedure Code regarding the mode of recording 
evidence have not been made applicable to the proceed- 
ings under the Act. Many other provisions of that Code 
of a salutary nature are not applicable to proceedings 
under the Act. The District Judge has the last word on 
the subject. No appeal lies from his orders under it. 

I do not think that any embarrassing results would 
I ensue, if the subsequent regular suit is held maintain- 

able, because of two so-called inconsistent positions, viz. 

(1) the trustee being “deemed to have committed a 
breach of trust affording ground for a suit under the pro- 
visions of section 92 of the Code of Civil Procedure” and 

(2) the decree in the subsequently instituted regular 
suit, if successful, declaring that the claimant is not a 
trustee at all. Technically a suit under section 92, Civil 
Procedure Code, will lie without the permission of the 
Advocate-General, as provided by section 6 of Act XIV 
of 1920, in spite of a decree declaring the right of 
ownership of the claimant alleged to be trustee. If in 
spite of such a decree any one takes it upon him.self to 
institute a frivolous suit under section 92 of the Civil 
Procedure Code, he may do so and take the con- 
sequences. As pointed out by me already, the effect of' 
a person failing to institute the suit is no more than to 
relieve a person or persons interested in the trust of the 
necessity of obtaining the permission of the Advocate- 
General for instituting a suit under section 92 of the 
Civil Procedure Code and to subject the alleged trustee- 
to the harrassment of having his accounts inspected, 
though he is in fact not a trustee. After he has obtain- 



Niamat- 
■mllahy J, 
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<ed a decree of a competent court declaring h.is right of 

ownership, any subsequent application under section 3 
, «• of Act XIY of 1920 will have to be dismissed on produc- 

bai. tion of a copy of such a decree at the initial stage pro- 

vided for by section 5 (1) of that Act. It should be borne 
Niamat- mind that the Act does not empower the District Judge 
tdiah, J. to pass any order directing the alleged trustee to do 
something of a recurring nature. He can order the ex- 
amination of his accounts for three years. Such an 
order has to be obtained afresh on every subsequent occa- 
sion and the District Judge may or may not pass it 
according as the circumstances proved before him justify 
it or not. 

Any argument based on analogy drawn from the 
provisions of sections 199 and 202 of the Agra Tenancy 
Act of 1901 is unsound. It should not be overlooked 
that those sections refer to questions of proprietary right 
arising in suits for ejectment against an alleged tenant. 
Power has been conferred upon the revenue court to 
determine questions of proprietary title on failure of a 
party .to institute within three months a suit in a civil 
court for determination of such question. The decree 
passed in such a suit operates as res judicata. The essen- 
tial distinction between a decree passed by a revenue 
'Court under sections 199 and 202, if conditions giving 
it the jurisdiction to decide questions of proprietary title 
'exist, and an order of the District Judge under section 5, 
Act XIV of 1920, is that the former is a decree passed 
by a court of competent jurisdiction, whereas the latter 
is only an order passed in summary proceedings, which 
'Order has not the force of a decree and has the effect of 
merely withdrawing certain restrictions imposed on the 
persons desirous of instituting suits under section 92 of 
the Code of Civil Procedure. 

Por the reasons detailed in the foregoing paragraphs 
1 entertain no doubt that the suit out of which the pre- 


JllSffliiil 
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sent appeal has arisen is maintainable and was rightly 
tried out on the merits. 

As regards the existence of a trust of a religious or 
charitable character, I have no hesitation in accepting 
the finding arrived at by the court below. [The judg- 
ment then discussed the evidence and continued.] 

Considering all the circumstances of the case as 
they appear from oral and documentary evidence, I am 
of opinion that the finding of the learned Subordinate 
Judge that the property in dispute is not held by the 
plaintiff appellant in private ownership, and that it is 
property belonging to math Nasirpur of which the plain- 
tiff appellant is the mahant, is correct. 

In view of my finding stated above, I dismiss 
this appeal with costs. 

Mukbrji, J. : — There are two points in this appeal. 
The first point is one of law, and is whether the suit is. 
at all maintainable. 


19‘2d 


Mahadeo 

jBHARTHI 

V, 

MAHABEa 

Kai., 


.The appellant, who was the plaintiff in the court, 
below, was called upon, at the instance of the defendants 
in the suit, to furnish an account of certain properties 
which were described by the then applicants as waqf 
property to which Act XIV of 1920 applied, namely, 
property endowed for public purposes of a charitable or 
religious nature. The plaintiff appeared in answer to 
the notice issued by the learned Judge and pleaded that 
the property in his hands was not at all waqf. The 
learned District Judge allowed an adjournment. The 
plaintiff did not give an undertaking to institute a suit 
within three months, as he could do, under sub-section 
(3), section 5, of Act XIV of 1920. The application 
was heard and tried on its merits, on such evidence as 
the learned District Judge had before him. He held* 
that the property was waqf and belonged to a math and' 
the present plaintiff was bound to render accounts. Thisu 




, was on the 31st of August, 1925 (see page 81 of the 

record). Thereupon, on the 29th of September, 1925, 
*, the plaintiff instituted the suit out of which this appeal 
ma^dbo arisen, on the allegation that the property was the 
personal property of his spiritual ancestors through whom 
hiukerji j iii^ierited and of himself, and that in any case there 
■ was no trust created for public purposes of a charitable 
or religious nature governed by Act XIV of 1920. 

The defence was that the suit was not maintainable 
and that the property appertained to a math and was of a 
character to which Act XIV of 1920' applied. 

The learned Subordinate Judge, on the point of law, 
held that the suit was maintainable. On the question 
•of fact he held that the property was math property 
held by the defendant as trust property for public reli- 
gious and charitable purposes. The learned Subordinate 
Judge did not use the word “public” in the concluding 
portion of his judgement, but tliat is, I understand, what 
he meant. 

The first question is whether the suit is maintain- 
able, for if the suit is not maintainable the appeal must 
fail, whatever may be the finding on the issue of fact. 

If we examine the entire Act XIV of 1920, we shall 
-easily find the whole scheme and object of the Act. The 
Act starts by saying that it is expedient to provide faci- 
lities for obtaining of information regarding trusts creat- 
ed for public purposes of a charitable or religious nature 
and to enable trustees to obtain directions of the court. 
Then it says that any person having an interest in any 
-express or constructive trust created or existing for a 
public purpose of a charitable or religious nature, may 

•apply by petition to a District Judge for several purposes. 

Among these purposes is one to call upon the trustee to 
submit accounts to be examined and audited. Section 5 
then says that the court, on receipt of an application^ 
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anay take some preliminary evidence to satisfy itself on 1929 
.certain points, mainly directed towards finding out wlie- 
■tlier the application is a proper one or not. The court, Bhabthi 
if it is satisfied as to the bona jides of the application, mahadbo 
would issue a notice to the other side. The opposite 
party then might come and either admit the allegations 
and agree to submit the accounts, or deny the existence Mukerji, J. 
-of a trust, or, admitting the trust, may deny that it is 
for public purposes of a charitable or religious nature. 

'The opposite party may, if he likes, either submit to an 
inquiry by the court or may offer to institute a suit for 
■a declaration in support of his case. If he offers to in- 
stitute a suit, the court is bound to stay its hand and 
ultimately dispose of the application in accordance with 
the result of the suit. If, however, no offer is made to 
institute a suit, or the offer made is not carried out by 
the institution of a suit within three months, the court 
is bound to determine the question before it. ■ As a result 
of the court’s inquiry, the court will either dismiss the 
:application or pass such order as it thinks fit. If the 
uourt decides against the opposite party and calls on 
him to submit an account and if he fails to submit an 
account, the consequence that would follow would be 
that the opposite party would ‘ ‘be deemed to have com- 
mitted a breach of trust affording ground for a suit under 
•section 92 of the Code of Civil Procedure, 1908”. The 
•section then further provides that for the institution of 
■such a suit, previous consent of the Advocate-General 
would not be necessary. We find, therefore, that the 
result of an adverse order by the District Judge is that 
"the opposite party is, by law, to be deemed to have com- 
unitted a breach of trust. This charge against the op- 
posite party necessarily involves two findings, namely 
“that the property in respect of which an order for ac- 
•count is passed is trust property of the nature to which 
A.ct XIV of 1920 applies, and that the opposite party, 
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, by failing to submit accounts, -has committed a breach 

maintenance against him of 

V. a suit under section 92 of the Civil Procedure Code. 

Mahadeo 

BAI. ]vl-Q^^ if JJQ Qffgj. ig institute a suit under 

section 5, sub-section (3), or if an offer having been made 
.Mukerji, j. is uot Complied with, and if as the consecjuence of an 
order for furnishing account being disputed the conse- 
quences will follow, what would be the result if, in a 
subsequent suit instituted by the opposite party to the 
application before the District Judge, he succeeds in his 
suit? The result would be that there would be two- con- 
flicting positions. On the one hand, a justifiable ground 
has come into existence for the maintenance of a suit 
against the opposite party and it will be taken as settled 
that he has committed a breach of trust. On the other 
hand there is the declaration given, in the subsequent 
suit, that the opposite party (the plaintiff in the subse- 
quent suit) is not liable to render an account at all and, 
therefore, no suit can be maintained against him under 
section 92 of the Civil Procedure Code. 

This is a position which is hardly imaginable. On 
the other hand, the scheme of the Act offers an ample 
chance for a regular, suit being instituted for the deter- 
mination of the question whether the property is or is 
not an endowed property for a public purpose of a charit- 
able or religious nature. The District Judge is required 
to satisfy himself on the points before he issues notice. 
Then the opposite party is given a chance to have the 
Tnatter litigated through the proper courts. In the cir- 
cumstances that have happened in this case, the plaintiff 
appellant has not availed himself of his opportunity of 

instituting a suit, and now that an order has been made 

against him he brings a suit. As I have already pointed 
out, what would be the position of the plaintiff appellant 
his suit succeeds? How will he be able to wipe out 
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the consequences which have followed under section 6 
of Act XIY of 1920 ? If the decree in his favour cannot 
wipe out the consequences provided by section 6 of Act 
XIV of 1920, the subsequent decree in his favour is use- 
less. I cannot conceive that a party is to have two 
chances at a regular litigation in the courts, one under 
section 5, sub-section (3), of Act XIV of 1920 and an- 
other, at any time thereafter, as and when he chooses. 
If one can institute a suit at any time he likes, what 
is the good of giving three months’ time as provided by 
sub-section (3) of section 5 of the Act? 


1929 


Mahadeo 

Bhabthi 

Mahadeo 

Eai. 


Muherji, J. 


Sections 199 and 202 of the Agra Tenancy Act of 
1901 contained a similar provision as to institution of a 
suit. It was held that if no suit was instituted within 
the time allowed, a suit instituted after the three months’ 
time allowed was to be treated as time-barred. The 
(Ordinary period of limitation was held to be suspended. 

See Banwari Lai v. Mst. Gopi (1), also Ganga Ghamar 
V. Bindeshri Rai (2). 

Without deciding, definitely, the question of limita- 
tion, I am decidedly of opinion that the maintenance of 
a suit so as to nullify the effect of section 6 of Act XIV 
of 1920 is not permissible. 

On the merits I agree with my learned brother that 
the plaintiff has failed to prove the case set up by him ■ . 

In the result, I agree in dismissing the appeal with 
costs. 

( 1 ) (1907) LL.eI, 30 All., 44. (2) (1925) I.L.E., 47 AD., 9<«. 
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Before Mr. Justice Sulaiman and Mr. Justice Kendall- 
EAMBSHAK PEASAD (Plaintiff) v. GHISIAWAN 

PEASAD AND OTHERS (DEFENDANTS).^ 

Act (Local) No. XI of 1922 (Agra Pre-emption Act) /sec-- 
tiions 5, 14 and 15 — Ambiguous entry of right of pre- 
emption — ‘'Refusal to purchase’' — Estoppel by conduct. 

Section 5 of the Agra Pre-emption Act is mandatory and 
its object is not to find out the particulars or the incidents- 
of the rule of pre-emption but to lay down the test as to 
whether a rule of pre-emption should be held applicable to 
the village or not. However vague the rule may be and 
in whatever imperfect form it may be recorded, if it amounts^ 
to a declaration recognizing the right of pre-emption, it 
would fulfil the conditions required by section 5. Once a 
right of pre-emption is deemed to exist, the rule of pre- 
emption embodied in section 12 will prevail. 

Sections 14 and 16 of the Agra Pre-emption Act are noi 
exhaustive and do not lay down the only rule of estoppel 
which can operate in pre-emption cases. A waiver of the 
right of pre-emption can also be inferred from a clear, unam- 
biguous and absolute refusal to purchase. So, where the plain- 
tiff, on being asked by the vendor to purchase the property 
on certain terms, refused, saying he had no money and could 
not raise it even by borrowing, but said nothing about reserv- 
ing his future right of pre-emption, and a few days later the* 
property was sold to a third person without giving any pre- 
vious intimation of the sale and its terms to the plaintiff, it was- 
held that the plaintiff was estopped from claiming to- 
pre-empt the sale. Suhhagi v. Muhammad Ishak (1)^. 
Kanhai Lai v. Kalka Prasad (2) and Munawar Husain y- 
Khadim Ali (3), not approved. Naunihal Singh v. Ram 
Ratan (4), Nathi Lai v. Dhani Ram (5) and Sha7nshef 
Singh v. Piari Dat (6), distinguished. Ranjit Singh y.. 
Bhagwati Singh (7), approved. 

Dr. K. N. Katju and Mr. N. P. Asthana.. for the 
appellant. 

* First Appeal No. 407 of 1926, from a decree of S. Maitra, AdditionaV 
Subordinate Judge of Basti, dated the 39th of April, 1926. 

(1) (1884) I. L. B., 6 All., 463. (2) (1905) I. L. R., 27 All., 670. 

(3) (1908) 5 A. L. J.. 821. (4) (1916) I. L. E., 39 All., 127. 

(5) (1917) 15 A. L. J., 316. (6) (1918) I. L. R., 40 All., 690. 

(7) (1926) I. L. E., 48 All., 491. 
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Mr. Harnandan Prasad, for the respondents. 

SuLAiMAN and Kendall, JJ. : — This is a plain- 
tiff’s appeal arising ont of a suit for pre-emption. The 
property in dispute was sold under a sale deed dated the 
18th of March, 1924, for Es. 30,000. The plaintiff 
claimed that under section 5 of the Agra Pre-emption 
Act which governs this transaction he had a right of 
pre-emption. The main defence to the suit was a 
denial of any right of pre-emption in that village, and 
also a plea that the plaintiff was estopped from pre-empt- 
ing the property on account of a previous refusal. The 
learned Subordinate Judge has found both the points 
against the plaintiff and has dismissed the suit. 

We are not prepared to accept the view of the 
court below that there is no right of pre-emption in this 
village. In the wajib-ul-arz 1292F. (1885), under 

the heading “custom of pre-emption” we have an entry 
which has been translated by the official translator as 
follows: — “At the time of transfer of the property of 
any co-sharer other co-sharers have a right of pre- 
emption according to the rule and custom.” This 
translation omits one wwd which has been read by the 
learned Subordinate Judge as “mazhaV' , meaning 
religion. The entry would then read “according to the 
rights and usage of religion”. The learned advocate 
for the appellant says that the word is “dehi” i.e., vil- 
lage, and says that the rights and usage of the village 
are referred to. We have not the original before us, but 
only a certified copy. If the word is “village” then 
the learned advocate for the respondents concedes that 
the case wnuld come directly under section 6 of the Act. 
Assuming that the 'word is “religion,” there is un- 
doubtedly a record of a right of pre-emption accruing on 
a transfer, according to the rights and usage of religion. 

Section 5 provides that if the village records a 
custom, contract or declaration recognizing, conferring 
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or declaring a right of pre-emption expressly or by 
necessary implication, whatever its extent and in what- 
ever form it may be expressed, or imposing on a co- 
sharer desiring to transfer his interest in land an obli- 
gation to offer it to other co-sharers, or forbidding co- 
sharers to transfer their interest in land to persons other 
than co-sharers, the right shall be deemed to exist; and 
under sub-clause (2) such a record is conclusive evid- 
ence of the existence of such right. The section is thus 
mandatory. The object of the section is not to find out 
the particulars or the incidents of the rule of pre- 
emption, but merely to lay dovui the test as to whether a 
rule of pre-emption should be held to be applicable to 
the village or not. Once a rule of pre-emption prevails, 
that rule must be the one embodied in section 12. It 
is therefore wholly immaterial for the purposes of the 
applicability of section 5 to inquire into the constitu- 
tion of the village or the class of co-sharers which 
existed at the time when the wajih-ul-arz was prepared. 
If the wdjih-ul-arz does record a declaration recognizing 
a right of pre-emption, howsoever limited in its scope,' 
the entry is conclusive. Of , course if the entry in a 
wajih-id-arz expressly declares that no right of pre- 
emption exists or by necessary implication it negatives 
the existence of such a right it would be difficult to say 
that there is a right. On the other hand, however 
vague the rule may be and in whatever imperfect form it 
may be recorded, if it amounts to a declaration recogniz- 
ing the right of pre-emption, it would fulfil the condi- 
tions required by section -5. In the present case if the 
right had been confined to the rights and usage of any 
particular religion according to which such right could 
not exist, e.g., the Hindu religion or the Christian 
religion, there would have been a contradiction in terms, 
and we might have been compelled to hold that the 
entry by necessary implication negatived the existence 
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of such, a right. But the rule is not limited in that way. 

In these provinces the rule of pre-emption according to Bameshae 
the Muhammadan law is quite common. The Muham- 
madan religion is at least one religion according 
to which a right of pre-emption can be exercised. 

The entry, therefore, is not absolutely a contradic- 
tion in terms, and although it is ambiguous it is 
capable of a meaning, viz., to lay down a rule 
of pre-emption according to the Muhammadan law. 

We therefore think that it is impossible to take 
this case out of the language in sub-clause (a) of section 
6, and we must hold that this village does record a 
declaration recognizing a right of pre-emption. That 
being so, it is a conclusive proof of the existence of a 
right of pre-emption according to the rule laid down in 
section 12 of the Act. The defendant vendee is ad- 
mittedly a stranger and the plaintiff would therefore 
have a right of pre-emption if there were no bar of 
estoppel. 

We however agree with the court below that in this 
particular case the plaintiff is estopped from pre-empt- 
ing this property. The refusal of the plaintiff is based 
principally on the statement of Mr. Stern, w^ho was 
examined on commission. The answers to the inter- 
rogatories served on him are to he found on pp. 8 to 17 
of the supplementary book. He has no longer any in- 
terest left in this property, and the learned Judge has 
believed his statement in spite of the plaintiff’s denial. 

We therefore accept the statement of Mi*. Stern as 
regards the circumstances preceding the sale. Accord- 
ing to him there was a contract of sale of the village in 
various shares with different purchasers. Some of them 
made the purchases, but others got further indulgence 
from time to time. The plaintiff Eameshar Prasad was 
one of these and had purchased a one-anna share. 

Another prospective purchaser was Kishen Prasad 
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Singh who wanted to take 3 annas 6 pies. Kishen 
Eameshab Prasad Singh had been given time which had been 
e.xtended by four days more. On the fourth day, i.e. 
the 4th of March, 1924, Kishen Prasad along with 
Eameshar Prasad (plaintiff) went to Mr. Stern and 
asked for further time, but Mr. Stern refused to give 
any more time. Then he asked Eameshar Prasad to 
purchase that 3J annas or any portion of it at the same 
price which ■u'as settled with Kishen Prasad, but 
Eameshar Prasad answered that vuth great difficulty he 
managed to borrow money for purchasing 1 anna share 
and that it was impossible for him to raise any further 
sum to purchase another share. It was after this 
refusal that Mr. Stern negotiated with Ghisiawan 
Pandey and Maliadeo Pandey, the vendees, and accepted 
their earnest money on the 6th of March, 1924. The sale 
actually took place on the 18th of March. We accept 
• this statement as substantially embodying what actually 

happened. 

The learned advocate for the plaintiff contends 
that there can be no absolute refusal so as to operate as 
an estoppel unless there first has been a definite contract 
settled, with a definite vendee, for a definite price, of the 
sale of a definite property and that no amount of refusal 
before such a complete contract can deprive the pre- 
emptor of his right of pre-emption. He strongly relies 
on a number of earlier cases of this Court which no doubt 
lay down the rule in those broad terms. We may refer 
to the cases of Suhhagi v. Muhammad Ishah (1), Kanhai 
Lai V. Kalka Prasad (2), Munawar Husain v. Khadim 
Ali (3), and other cases referred to therein. With great 
respect, we would say that the rule was laid down too 
broadly in these cases. There can be an estoppel under 
section 116 of the Indian Evidence Act if the refusal of 
the plaintiff has prejudiced the predecessor or the vendee 
and has induced them to act upon such representation 

(1) a884) I. L. E., 6 AIL, 463. (2) (1905) 1. L. E., 27 All., 670. 

(8) (1908) 6 A. L. J.. 331. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
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«,nd to compromise their position. We do not see why 
there should not be a personal estoppel against the 
plaintiff on account of his own previous conduct and 
unambiguous declaration. 

The learned advocate for the respondents has invited 
our attention to subsequent rulings of this Court where 
it has been laid down that in cases where the custom 
requires an offer to be made to the co-sharers in the 
first instance such a custom is complied with as soon as 
the offer has been made, evef though no definite contract 
with a prospective purchaser has yet been made. We 
may refer to the cases of Naunihal Singh v. Bam Batan 
{!), Nathi Lai v. Dhani Bam (2) and Shamsher Singh 
V. Piari Dat (3). But these cases turned on the parti- 
cular language of the wafih-ul-arz which recorded the 
custom. Of course, if a custom merely requires that 
an offer should be made to the co-sharers before a share 
is sold, the prospective vendor fulfils the condition by 
making the offer and obtaining refusal. Under such 
a custom it is no part of his duty to go back once more 
to the co-sharers, after he has entered into a contract, to 
obtain their refusal. 

The present case is governed by the Agra Pre-emp- 
tion Act. Sections 14 and 15 lay down a rule under 
which notice can be given to co-sharers and cases where 
the right of pre-emption may he extinguished. Sec- 
tion 14, sub-clause (2) clearly provides that the notice 
should describe the property to be sold and the name of 
the vendee and the price settled. But, in our opinion, 
these two sections are not exhaustive and do not lay 
down the only rule of estoppel which can operate in pre- 
emption cases. That the section is not exhaustive 
has been held in the case of Banjit Singh v. Bhagwati 
Singh (4). With that view we agree. If a notice as 
prescribed in section 14 has been given, a mere failure 

a) (lf>rO I. L. R.. .'9 AIL, 127. (2) (1917) 15 A. L. I., 315. 

(8) C91S) I. L. E., 40 All., 690. (4) (1926) I. L. R., 48 AIL, 491. 
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to reply would extinguish the right; but it does not 
follow that if no such notice has been given, there can 
never be a case in which there may be a similar 
estoppel. 

In our opinion every case must be considered on its 
own facts. A mere refusal to purchase need not in every 
case amount to a waiver of the right of pre-emption. A 
co-sharer may not be prepared to take the sale direct, but 
may well be prepared to pre-empt the property in case it 
is sold to a stranger. On the other hand a waiver of the 
right of pre-emption can also be inferred from a clear, 
unambiguous and absolute refusal to purchase the pro- 
perty in any event. It seems to us that if a co-sharer 
wishes to preserve his right of pre-emption in case of a 
sale he should not merely*refuse to purchase the property 
on the ground that he had no means to purchase it, but 
he should make it clear that he is reserving his right of 
pre-emption. He cannot be allowed to use unambi- 
guous langTiage indicating an absolute refusal and yet 
make a mental reservation in his favour to the prejudice 
of the vendor. 



In the present case we are satisfied that the state- 
ment made by the plaintiff Eameshar Prasad to Mr. 
Stern, under the special circumstances of this case 
and having regard to what had happened previously, 
amounted to an absolute refusal on his part to take the 
property on the ground that it was impossible for him 
to raise the money. This flat refusal induced Mr. Stern 
to enter into negotiations with the vendees, who acting 
upon such representation believed that Eameshar 
Prasad had waived his right of pre-emption and that 
there was no longer any fear of such a suit. In our 
opinion the plaintiff is now estopped from going behind 
his refusal and .claiming .a right to pre-empt the pro- 
perty. 

We accordingly uphold the decree of the court below 
and dismiss this appeal with costs. 
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Before Mr. Justice Sulahnan and Mr. Justice Sen. ,, 

Marorit ia* 

MIEZA MAL BHAGWAN DAS (Plaintiff) v . 

EAMBSHAE and othees (Defendants)."^ 

Act No. IX of 1872 {Indian Contract Act), section 239 — 

Hindu late — Partnership entered into with strangers by 
a member of a joint Hindu family — Liability of other 
members— Presumption. 

The presumption in the case of a joint Hindu family, 
where a nucleus is proved, that property standing in the name 
of a junior member was acquired out of. the family funds and 
belongs to the family cannot be extended to cases of partner* 
ship with strangers. 

The joint family as a jural unit, or a member in his in- 
dividual capacity, may enter into an agreement of partner- 
ship with persons outside the family. In each of these cases 
the ■ nature and incidents of the partnership have to be 
determined by the evidence produced. 

There can be no presumption that a business carried on 
by a coparcener in partnership with strangers is a familj^ 
business. 

Where a business is carried on by one of the members of 
a joint Hindu family, then until the rest of the members 
claim the benefits arising therefrom or until the business is in 
some way adopted as an asset of the joint family, it would 
be contrary to principle to fasten on the other members any 
liability for the debts of that business. It must be shown 
by the creditor who advances such a claim that the business 
carried on by an individual member has by some such 
method become the business of the family or is carried on for 
its benefit. 

An agreement, express or implied, is essential for the 
creation of a partnership, under the Contract Act, A pre- 
sumption in favour of such an agreement may be raised from 
the conduct of the parties, from their mutual dealings, and 
from the surrounding circumstances, but there is no presump- 
tion in law that a member of a joint Hindu family entering 
into a partnership with strangers is doing so in a representa- 
tive or vicarious capacity. Parbati Dasi y. Raja Baiktmfha: 

* First Appeal No. ISO of 1926, from a decree of Gauri Sbankar 
Tewari, Subordinate Judge of Jannpnr, dated tbe 4t1i of January, 1926. 
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Bhagwan 
Das 


Eameshab. 


Nath De (1), Bandhu Ram v. Chintanian Singh (2), Lola 

JVtozA Mai, Jaga7i Lai v. Mathura Prasad (3), Punnu v. Kousa (4) and 
Annamalai Chetty v. Suhramanian Chetty (5), distinguished. 
Moti Ram v. Muhammad Abdul Jalil (6) Meioa Ram v. Ram 
Gopal (7), Gauri Shankar v. Keshah Deo (8), Anant Bam 
V. Channu Lai (9) and Kharidar Kapra Co. v. Daya Kishan 
(10) referred to. Gangayya v. V enkataramiah (11), Vadilal 
Lallubhai v. Shah Khushal (12) and Baldeodas v. Manekchand 

(13) , and Palaniappa Chetty v. Official Assignee of Mardas 

(14) , followed. Malaiperumal Chettiar v. Arunachalla Chet- 
tiar (15), Grey v. Lamo^id Walker (16), and Cox v. Hick- 
man (17), referred to. 

Mr. Mushtaq Ahmad, for the appellants. 

Mr. N. P. Singh, for the respondents. 

Sen, J. : — This is a plaintiffs’ appeal in a suit for 
recovery of Rs. 8,078-13-6 for the price of various 
articles, such as molasses, sugar, raw sugar, sesamum 
seed, grain etc., supplied to the defendants, together 
with commission and interest. The plaintiffs carry on 
the business of commission agency at Shahganj in the 
district of Jaunpur under the style of Mirza Mai 
Bhagwan Das. The suit was directed against nine 
defendants, seven 'of whom were sued as principals and 
the other two were sued as sureties. 

The plaintiffs alleged that defendants Nos. 1 to 4 
were members of a joint family and were originally 
residents of Salimabad in the Kishangarh State in the 
district of Ajmer; that the defendants Nos. 1 to 4 were 
related to the other defendants; that defendants Nos. 1 
to 4 in partnership with defendants 5, 6 and 7 started a 
firm known as Kishori Lai Bhagwati Prasad at Kishan- 
garh for carrying on trade; that defendant No. 1, 


(1) (1913) 12 A. Ii. J., 79. 

(3) (1917) 39 Indian Cases 498. 

(5) (1928) 83 C. W. N.. 435. 

(7) (1926) I. L. E., 4$ AIL, 895. 

(9) (1903) I. L. E.. 25 AH.. 878. 
<11) (1917) I. n. E., 41 Mad., 454. 
<18) (1901) 3 Bdm.. Ii. R., 144. 
11-5) (1917) 41 Indian Cases, 224 


a7) (I860) 8 H. L. C., 268. 


(2) (1921)' 20 A. L. J., 495. 

(4) (1916) 40 Indian Cases, 463. 

(6) (1924) I. L. E., 46 AIL, 509. 
(8) [19291 A. L. J., 204. 

(10) (1920) I. L. E., 43 AIL, 116. 
(12) (1902) I. L. E., 27 Bom., 157. 
(14) (1916) .36 Indian Cases, 787. 

(16) (1918) I. L. E., 40 Cal., 523. 
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Hoormal, was the managing member of the said partner- 


1929 


;ship concern; that on the recommendation of defendants 
Nos. 8 and 9, who carried on business in Nasirabad 


'Cantonment under the name of Bhaniram Chhote Lai, 
and under a letter dated Asarh Badi 9, Sambat 1978, 
•corresponding to 29th of June, 1921, and on their 
standing sureties thereunder, the plaintijffs supplied 
various articles to the defendants Nos. 1 to 7; that re- 
trogressive interest at 12 annas per cent, and com- 
mission at 8 annas per cent, were settled between the 
parties; and that upon an account Es. 6,586-4-3 princi- 
pal and Es. 1,452-9-3 as interest were due to the plain- 
tiffs from the defendants. 

Eoormal and Earn Kishen who were defendants 
Nos. 1 and 2 admitted the plaintiffs’ claim but contended 
that they had purchased various goods from the plain- 
tiffs on their owm responsibility. They denied that 
defendants Nos. 3, 5, 6, and 7 were partners in the 
firm styled Kishori Lai Bhagwati Prasad. They also 
denied that defendants Nos. 8 and 9 ever stood sureties 
for them or the other defendants and they finally pleaded 
that Eameshwar, defendant No. 3, who was the own 
brother of Eoormal defendant No. 1 and son of Earn 
Kishen, defendant No. 2, had been taken in adoption by 
one Ladu Earn and had nothing to do with the joint 
family of defendants Nos. 1, 2 and 4. Defendants 
Nos. 5, 6 and 7 contended that they never carried on 
any bushiess in partnership with defendants Nos. 1 to 4 
nor w’ere they partners in the firm styled Nisbori Lai 
Bhagw^ati Prasad. They carried on business at Beawar 
in iron and not in sugar, grain etc. 

Defendants Nos. 8 and 9 pleaded that they did not 
stand sureties for the other defendants in respect of any 
amount due to the plaintiffs nor did the plaintiffs give 
any goods on credit to the defendants on the recom- 
mendation of these defendants. 


Das 

t). 

Rameshab. 


Sen, J, 



830 THE INDIAN LAW REPORTS 

1929 

The court below held that the firm styled Kishori. 

Bhagwati Prasad consisted of only four partners;, 
Das namely, Eoormal, defendant No. 1, Earn Kishen, defen- 
RAMESHAa. dant No. 2, Bhagwati Prasad, son of Eoormal, defendant. 

No. 4, and Kishori Lai, defendant No. 6, who was- 
Sen, j. outside the family of Earn Kishen; that Eameshwar, 
defendant No. 3, had been adopted by Ladu Earn and, 
did not belong to the family of Earn Kishen and was not- 
concerned with the partnership firm; that Moti Lai, 
defendant No. 5, and Bhagwati Prasad, defendant No. 7, 
were not the members of that firm; and that the defen- 
dants Nos. 8 and 9 had not stood sureties for the other- 
defendants. Upon these findings the court below passed 
a decree against defendants Nos. 1, 2, 4 and 6. These- 
defendants have submitted to the decree and have pre- 
ferred no appeal. 

The plaintiffs in their appeal to this Court claim a. 
decree against Eameshwar, defendant No. 3, Moti Lai,, 
defendant No. 5 and Bhagwati Prasad, defendant No. 7, 
on the allegation that they are also members of the part- 
nership firm styled Kishori Lai Bhagwati Prasad. They 
challenge the finding of the lower court that Eameshwar 
had been adopted by Ladu Earn and that the defendants- 
Nos. 8 and 9 were not sureties for the other defendants. 

The onus of proving that Eameshwar had been 
adopted by Ladu Bam lay heavily upon the defendants, 
[The judgement discussed the evidence on this point.] 
The evidence on the record is wholly insufficient to 
justify the finding that Eameshwar has been transferred 
to another family by adoption. 

An attempt was made by the plaintiffs to fasten the- 
liability upon Moti Lai, defendant No. 5, and Bhagwati 
Prasad, No. 7, on the allegation that they were also* 
partners in the firm of Kishori Lai Bhagwati Prasad,. 
No deed of partnership has been produced in the case. 
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“There is no evidence that any assets of the joint family 
lo which ICishori Lai, defendant No. 6, belonged had 
been invested in the partnership firm. No account books das 
have been produced to prove that the joint family shared ■R.AT»^'a-giB 
profits and losses of the partnership firm. The plain- 
tiffs examined two witnesses Baijnath and Sundar Lai ^ 
in support of the alleged partnership. Baijnath stated 
Ihat the khata in the plaintiffs’ account books stands 
in the names of Kishori Lai, defendant No. 6, and 
Bhagwati Prasad, defendant No. 4, that none of the 
•other defendants signed the plaintiffs’ hahis, that the 
partnership was not entered into in the presence of this 
witness, that the plaintiffs sent no goods and received 
no money through defendants Nos. 5 and 7 and that no 
letters of demand were sent to them. Sundar Lai, the- 
other witness, admits that the partnership was not enter- 
ed into in his presence. His statement is pure hearsay. 

These witnesses were rightly rejected by the court below. 

Upon the evidence on the record it is not proved that the 
■defendants Nos. 6 and 7 were members of the partner- 
ship firm. 

It is contended by the plaintiffs appellants that 
Bameshwar being a member of the joint family 
with Earn Kishen, Eoormal and Bhagwati Prasad, and 
Moti Lai and Bhagwati Prasad being members of another 
joint family with Eishori Lai, it must be presuined that 
Eameshwar, Moti Lai and Bhagwati Prasad were also 
the meihbers of the partnership firm known by the name 
of Eishori Lai Bhagwati Prasad. A large number of 
authorities have been cited in support of this proposition. 

In Parhati Dasi y. Paja Baikuntha Nath De (1) the 
question now raised was not the question in issue. All 
that was decided in this case was that where property 
was pqrdhased in the name of a junior member of a 
joint Hindu family, the criterion was to consider the 

(1) (1918) 12 A. L. J.. 79. 
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source from which the purchase money was paid and 

‘>>*>ence of eridence to prove ftat the juifror member 
DAS had any separate funds the presumption was clear and 
Rambshab. decisive that the property was acquired by the ioint 
family and was not the self-acquisition of the iunior 
Sen. j. “^®“^ber. In Bandhu Bam v. GMntaman Singh (1) the 
same rule of law was reiterated in different words and a 
bond held m the name of the managing member of a 
pint Mitakshara Hindu family was presumed to be the 
pint property of the family in the absence of evidence 
0 the ^atrary. Their Lordships observed in this case 
that where tlie evidence on both sides was somewhat 
meagre, the presumption in favour of joint ownership 
was not displaced. Lok Jagan Lai v. MatJmra Prasai 

(2) IS a decision of the late court of Judicial Commis- 
sioners of Oudh and rests upon the same rule The 
ordiuaY presumption of Hindu law is that property 
acquired, whether in the name of one member of the 

deemed “oT‘’‘°i’ '>» 

whe^t ■ 1 *’“” from ‘he joint funds, 

sem77e h«n acguned by any member from 

“w 7 ilu “™“ated the rule in this form 

and was found to be joint 

and If „ was proved that there was joint family proirty 

theZ7 o™ of show™2 

^ y advanced on these mortgages was the self- 

“gh777;! l4* n the detXl 

in AvJ 7 departed from 

GhetA^y Y. Suhramanian Ghetty ii). 

a whole^or capacity of the joint family as 

Lt7se s „7 'di 

m (issi) so a. n ‘ T o" “ 

(3) 0016) 40 Ml,,, ’o, ■ g> ™n «> Mm C.m., 408. 


< X— — -wy .^V/ xi. JLJ. ej 

(1916) 40 Indian Cases, 463. 


(4) (1928) 83 C. W. N.. 435. 
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unit may enter into an agreement of partnership with a 
person or persons outside the family either through its 
managing member or by the consensus of the members das 
constituting the joint family. Likewise a member of bambshabv 
the joint family may enter into such a contract in his 
individual capacity. The nature and incidents of the ^ 
partnership in each of these cases have to be determined 
by a consideration of the evidence produced in each case. 

In Moti Ram v. Muhammad Abdul Jalil (1), it was held 
that where a partnership consisted of numerous 
individuals, some of whom were entered in the partner- 
ship deed as holding certain shares on their own behalf 
and in trust for certain minor membei's of their family, 
the partnership would be accountable to such individuals 
alone and the minor members should not for the purposes 
of section 4 of the Indian Companies Act be regarded as 
separate partners. In Mewa Ram v. Ram Gopal (2) 
it was decided that where a person representing a joint 
Hindu family or a firm lends his name to a partnership 
contract, he must be deemed to be one person within 
section 4 of Act VII of 1913. Sulaiman, J., observed : 

“If each of the executants entered into the partnership 
in his own individual capacity, he admittedly counts as 
one. On the other hand, if he entered into partnership 
in his representative capacity on behalf of his family, 
then his joint family must be considered to be a unit 
and must be deemed to be one person within section 4 of 
the Indian Companies Act.” It follows from this that 
the matter has got to be determined in each case with 
reference to the evidence produced therein and that no 
presumption necessarily arises either as a matter of law 
or of logic that the other members of the family should 
be deemed to be partners in the firm by reason of an 
individual member of the family entering into a contract 
of partnership with strangers. The same view is en- 

(D (1924) T. L. K., 4<j AIL, 509. (S) (1926) I. L. E., 48 AIL. 395. 
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1929 dorsed by Mukbrji, J., but in different words : “Where 
mieza Mai a person lends his name to a partnership contract he 

BHAGWAN . , . X - 4 . XU X X 1 1 . ’ 

Das is a person constituting the total number of partners. 
bamIshae., Behind his back there may- be a joint Hindu family 
or he may be representing a firm consisting of himself 
and several other members. In either case, so far as the 
■ other partners are affected, the party joining in the com 
tract is the only person with whom they are concerned. 
The share owned by the individual member may have 
to be, in the case of a partition in the family or dissolu- 
tion of partnership, divided among certain parties. But 
that fact cannot affect the other members in the partner- 
ship in question. In this view the party^ joining con- 
stitutes only one person and not more than one person.’’ 
This observation leaves count of the fact that it may be 
permissible for an individual member of a joint family 
to enter into a partnership with persons who are stran- 
gers to the family on his own personal account and not as 
a member of the family at all. The matter was con- 
sidered by this Court in a very recent case in Gami 
Shankar Eeshah Deo (1), and it was held that a joint 
family can enter into a partnership and that where a 
joint family carries on a trading concern there is no 
dissolution of partnership amongst the various members 
of the concern by reason of the death of its managing 
member. 

In the case of a joint family ancestral trade the 
various members are not only coparceners but also co- 
partners of the trading firm;. A member of the family 
becomes a co-partner by operation of law and the partner- 
ship can suffer no dissolution from the death of an 
individual member. The law on the subject has' been 
thus stated by Mayne (Hindu law and Usage, 9th edi- 
tion, 398) Where a managing member of a joint 
Hindu family enters into a partnership with a stranger, 

(1) [19291 A. L. J., 204. 
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the other members of the family do not ipso facto be- 1^29 
come partners in the business so as to clothe them "with mieza mai 
all the rights and obligations of a partner as defined by 
the Indian Contract Act. In such a case, the family 
as a unit does not become a partner but only such of its 
members as, in fact, enter into a contractual relation 
with the stranger; the partnership will be governed by 
the Act.” The distinction between an ancestral Hindu 
family firm and a partnership between certain members 
of a joint family and strangers to that family has been 
recognized and acted upon in a number of cases. In 
Anant Ram v. Channu Lai (1), this distinction was 
emphasized in the following terms: — “Now in dealing 
with this contention it is most essential to bear in mind 
that the firm Channu Lai, Lalman was not an ancestral 
Hindu family firm belonging to the members of a joint 
Hindu family and, as such, subject to the peculiar rules 
by which such a firm is governed. The relationship 
between the persons who established this firm was not 
that created by the personal Taw and arising but of the 
status of the members of a Hindu joint family, but that 
which takes its rise from a contract between partners 
as defined in section 239 of the Contract Act. The firm 
was an ordinary commercial trading firm, consisting of 
several persons who had agreed to combine their pro- 
perty and skill in the business of purchasing and selling 
cloth at a profit, dividing the profits among themselves 
in certain proportions. Whatever may be the rules 
which govern an ancestral joint Hindu family partner- 
ship, they cannot, in our opinion, affect a firm stich as 
that which we have before us in this case.” In Khari- 
dar Kapra Co., Ltd. y . Day a Kishan (2), a Bench of this 
Court endorses the view laid down by the Madras High 
Court in the Bull Bench case of Gangayya v. Venkatara- 
miah (3). In the latter case the following rule has 

( 1 ) a903) I. L. R., 26 All., 378 (881). (2) (1920) I. L. B., 43 AIL, 116. 

(8) (1917) I. L. E., 41 Mad., 451. 

61ad. 
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.been enunciated: — “It is well settled that a contract of 
Pa^*^®^ship between a member of a joint family and a 
DAS stranger does not make every member of the joint family 
ramshar. which the managing member represents a partner so as 
to clothe him with all the rights and obligations of a 
partner as defined in section 239 of the Indian Contract 
Act.’’ 

In Vadilal Lallulhai v. Shah Khushal (1) 
it was held that “although a person carrying on busi- 
ness is a coparcener in a joint family, it does not neces- 
sarily follow that all his coparceners are his partners in 
that business, entitled with him to its rights and res- 
ponsible with him for its liabilities. The fact of part- 
nership must be proved by evidence showing that the 
persons alleged to be partners have agreed to combine 
their property, labour or skill in the business and to 
share the profits and losses thereof.’’ The following 
passage from the judgement may be usefully reproduc- 
ed .— In our opinion it is too broad a proposition of 
law to lay down that because a person carrying on busi- 
ness is a coparcener in a joint family, therefore all his 
coparceners are his partners in that business, entitlted 
with hifii to its rights and responsible with him for its 
liabilities.’’ “We are left to presume them” (surround- 
ing circumstances) “from the mere fact that the plaintiff 
IS joint with his father and his brother; but just as there 
IS no presumption that a loan contracted by a manager 
of a Hindu family is for a family purpose .... so 
there can be no presumption that a business carried on 
by a coparcener is a family business.’’ The same rule 
was enunciated in an earlier case by Sir Lawrence 
Jbneins, C. L, in Baldeodas v. Manekchand (2). The 
point argued in this case was that the members of a 
joint family whose assets comprised a business are ipso 

m ago? T® f any member 

(1) a902) r. L. R.. 27 Bom.. 157. (2) asOI) 3 Bom , L. R. 144 
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•of the family in any business carried on by him. His 
Lordship observed that this would be a most dangerous ““ 

_ . . t j. i c Tr» *11 T T ^ BHAGWAN 

^doctrine to accept. Possibly under the rules of Hindu das 
law, which regulate the relations betwegn the members RAmsM. 
.of a joint family, the rest of the members may under 
^certain circumstances claim the benefits arising from a Sm. j. 
business carried on by one of their number, but until this 
is done, or until the business is in some way adopted as 
:an asset of the joint family, it would be contrary to 
principle to fasten on the other members any liability 
for the debts of that business. Therefore, it must, in 
my opinion, be shown by the creditor who advances 
■such a claim that the business carried on by an individual 
member has, by some such method as I have indicated, 
become the business of the family or is carried on for 
its benefit.” It is respectfully submitted that the above 
contains the true statement of the law and ought to be 
radopted. In Palaniappa Ghetty v. Official Assignee of 
Madras (1) Abdur Eahim, 0. C. J., is reported to have 
made the following observations : — “It is said that there 
is a general presumption of Hindu law that a business 
carried on by the head of a Hindu family, although 
•started by himself for the first time, is, without anything 
more being shown, the joint business of the family. I 
'do not think that there is any such absolute presumption. 

In order that a presumption may arise it must be shown 
that the other members by participating in the conduct 
'of the business or its profits or by a long course of 
•acquiescence treated it as a business in which all the co- 
parceners were interested.” PniLLiPS, J., did not share \ 
bis views. He says ; — “No doubt the provisions of the 
Indian Contract Act must be read together with the pro- 
visions of the Hindu law, for the coparcenary of a joint 
Hindu family is of such a nature that it must modify 
tto a certain extent some of the provisions of the Indian 

(1) (1916) 86 Indian Cases, 787. 
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Contract Act in regard to partnership, but this is no» 
ground for contending that such provisions are not to be 
Das applied, as far as are consistent with Hindu law, to the 
partnership constituted by a joint family business.” He 
was of opinion that given a joint family with the nucleus- 
Sen. J. of ancestral property, the presumption of Hindu law 
was that the property acquired by the manager of the 
family was joint family property. This proposition can- 
not be controverted. But it is respectfully submitted that 
the proposition in question cannot be extended to part- 
nerships between a member of the joint family and a 
stranger. Nor can a presumption be invoked in favour 
of the creation of such a partnership apart from the pro- 
visions of section 239 of the Indian Contract Act. The 
ruling enunciated in Malaiperumal Ghettiar v. Aruna- 
cJialla Ghettiar (1) was with reference to the presump- 
tion which should ordinarily be raised in the case of a 
trading caste or family, and it would be most dangeTous 
to extend the rule to a case like the present. An indivi- 
dual member embarking in a business on his own per- 
sonal account cannot be permitted to involve the entire 
family’s credit and all the joint family properties to 
the prejudice of the family as a whole including the 
minor members. 


The rule of evidence laid down in Grey v. Lamond 
Walker (2) does not militate against the view that the 
character and constitution of the partnership in dispute' 
have to be proved in each case upon a consideration of 
such evidence as may be forthcoming and cannot be de- 
cided merely upon a presumption of law one way or the 
other. There can be no doubt that in the case of trading 
families there is a presumption of jointness not only of* 
their property but even as regards the business which 
they carry on. 


(1) (1917) 41 Indian Cases, 224. 
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It was observed by Lord Lindley. (The Law of 
Partnership, 9th edition, page 25) that where the legis- Mieza mai ] 

iatnre has provided a statutory definition of partnership, ® \ 

-that definition, taken in connection with other sections, eamshab. ' 

■must be the ultimate test applicable to the determination 
of the question whether in any particular case a part- sen. j. ‘ 

nership does or does not exist. Eegard has to be paid 
in particular to the contract and intention of the parties 
as appearing from the whole facts of the case ; Coxy. ’ 

Hickman (1). Section 239 of the Indian Contract Act 
defines partnership as the relation which subsists bet- * 

ween persons who have agreed to combine their property, 
labour and skill in some business and to share the profits 
thereof between them. Partnership, therefore, is a I 

relation resulting from the contract, and an agreement, ^ 

express or implied, is the source of the said relation. 

The definition in the Indian Contract Act may be com- | 

pared with the definition given by Watson. According 
to him it is a voluntary contract between two or more 
persons for joining together’ their money, goods, labour 
and skill or either of them or all of them upon an agree- 
ment that the gain or loss shall be divided proportionably . 

between them and having for its object the advancement 
and protection of a fair and open trade. An agreement 
to share the loss is not a necessary ingredient of partner- ' 

fillip under the Indian Contract Act. An agreement is 
essential for the creation of partnership under the Indian 
Contract Act. No evidence is forthcoming in this case 
that the defendants Nos. 3, 5 and 7 entered into such 
an agreement with the other persons against whom the 
decree has been passed by the court below. The agree- 
ment to constitute a partnership may be express or may 
he implied. A presumption, in favour of such an agree- 
ment may be raised from the conduct of the parties, 

from their mutual dealings and from the surroimding 


(1) aseo) 8 H. L. C.. 368. 
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■ circumstances, but there is no presumption in law that 

a member of a family entering into a partnership with 
" Das certain persons who are strangers to the family is doing 
Eamshab: so in a representative or vicarious capacity. If a liabili- 
ty is sought to be fastened upon the other members of the 
Sen, j. family, it can be done either by evidence of consensus- 
or by evidence to prove an agency through which the- 
contract of partnership was- brought ' into existence. 
These have not been proved in this case. The finding 
of the court below that the defendants Nos. 3, 5 and T 
are not the partners in the firm of Kishori Lai Bhagwati 
Prasad is correct and ought not to be displaced. 

It is next contended that defendants Nos. 8 and 
9 are the sureties of the remaining defendants and are 
liable for the plaintiffs’ claim. [The judgement dis- 
cussed this matter and concluded.] I therefore repel 
this contention. In view of the above findings I would,, 
therefore, dismiss this appeal. 

SiJLAiMAN, J. : — I entirely concur in the conclu- 
sions of my learned brother, including the view that there 
is no presumption in this case that the other members; 
of the family of Eishori Lai are partners in the firm. Ne 
doubt it is well settled that where a property stands in 
the name of a junior member of a joint Hindu family the' 
presumption, where the nucleus is proved, is that it was 
acquired out of the joint family funds and belongs to the 
joint family, but that presumption cannot be extended 
to cases of partnership. The acquisition of property 
stands on quite a different footing from the membership 
of a partnership, which involves not only an acquisition 
of an interest in a partnership concern but an assump- 
tion of liability also. My learned brother has referred to- 
the- case of Vadild Ldlulhai v. Shah Khushal (1), 
where it was clearly laid down that there was no presump- 
tion that a business carried on by a coparcener is a 
(1) (1902) I. L. E., 27 Bom., 157. 
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family business. In Gangayya v. V enkataramiah (1), 
it was conceded that as between the members of an un- 

Bhaowas 

divided family and the coparcener who enters into a Has 
contract of partnership for the benefit of the family, they KAMMSAm 
will be entitled to call upon him to account for the pro- 
fits earned by him from the partnership and to share in®"*®*”*®”- 
such profits, but this will not place them in any position 
of direct contractual relationship with the other partners 
of the firm, even though the entire assets of the joint 
family might be available to the creditors of the family 
in certain circumstances. Similarly in -the case of 



Baldeodas v. Manekchand (2), Jenkins, C. J., remarked 
that under certain circumstances the rest of the members 
of the family may claim the benefit arising from the 
business carried on by one of their number, but until 
this is done, or until the business is in some way adopted 
as an asset of the joint family, it would be contrary to 
principle to fasten on the other members any liability 
for the debts of that business, and, therefore, the creditor 
who advances such a claim must show that the business 
carried on by an individual member has by some such me- 
thod become the business of the family or is carried on for 
its benefit. It follows, therefore, that the question is 
one of fact and not of presumption, and there is no initial 
presumption in favour of the plaintiffs that the entire 
family of Kishori Lai was a partner of this firm merely 
because Kishori Lai is now found to have been a part- 
ner, particularly when Kishori Lai was a junior member 
and not the karta or the head of the family. 

(1) (1917) I. L. K., 41 Mad., 4S4. (2) (1901) 3 Bom. L. B., 144. 
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March, 15. 


Before Mr. Justi&e Sulaiman and Mr. Justice Sen. 

■ — LAL CHAND (Defendant) ®. EAM CHANDAE and 
OTHERS (Plaintiffs).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sec- 
tions 4(10), 6 and 11— “Sale”— Sale effected by court 

under order XXI, rule 34, C.P.C. — Pre-empUble 

Failure by defendants to claim right of pre-emption in 
suit for specific , performance of contract of sale — Con- 
structive Ees judicata. 

A sale effected by means of a sale deed executed by a 
court under order XXI, rule 34, Civil Procedure Code, in 
pursuance of a decree for specific performance of a contract 
to sell, is a sale within the meaning of section 11 of the 
Agra Pre-emption Act, so that a suit for pre-emption can lie 
in respect of it. Such a sale is not one “in execution of a 
decree” and does not come within the exception to section 6. 

W^here a suit was brought to pre-empt such a sale, by per- 
sons who had been arrayed as defendants in the suit for speci- 
fic performance which culminated in that sale, the fact that 
they did not in that suit assert a right of pre-emption was 
held not to operate by way of constructive res judicata to bar 
their suit for pre-emption, inasmuch as a right of pre-emp- 
. tion can accrue only after the sale has taken place. 

Mr. P. L. Banerji, for the appellant. 

Messrs. U. S. Bajpai and IV. P. Asthana, for the 
respondents. 

SxjLAiMAN and Sen, JJ. ; — This is an appeal by 
Lai Chand arising out of a suit for pre-emption under 
very peculiar circumstances. On the 18th of August, 
1922, a sale deed was executed by Himmat in favour of 
Eaushan Lai for Es. 1,400. Suit No. 159 of 1923 w^as 
instituted for pre-emption of the property sold, by Earn 
C landar and Tej Earn. This suit was dismissed and 
an appeal by the pre-emptors was preferred to the court 
of the District Judge. While this matter was pending 
there was mother suit (suit No. 188 of 1923) instituted 
by Lai Chand for specific perfo rmance of a previous 

KRan, Snbor^^e^ ^ of Earidnddin Ahmad 

tlif. 27fh ot March, 19^.^ ^ Ahmad, Munsif of Shikohabad. dated 
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contract alleged to have been entered into by Himmat in 
his favour. Lai Chand impleaded the vendor Himmat, Lal chasd 
the vendee Raushan Lai, as well as the two pre-emptors ium 
R am Ohandar and Tej Ram. This suit for specific per- 
formance was decreed. An appeal was preferred by 
Raushan Lai in the suit, but this was dismissed by the 
District Judge and so also was an appeal preferred by 
Ram Chandar and Tej Earn in the pre-emption suit. 

The position thus was that the suit for pre-emption by 
Ram- Chandar and Tej Ram stood dismissed and the suit 
for specific performance by Lai Chand stood decreed. 

The vendee Raushan Lai declined to obey the de- 
cree for specific performance and the court ordered that 
a sale deed be executed in favour of Lai Chand. This 
actually took place on the 25th of November, 1925. On 
this, two new suits for pre-emption, one by Raushan 
Lai and the other by Ram Chandar and Tej Ram, were 
instituted against Lai Chaiiid in which Himmat was also 
impleaded. Both these suits have been decreed by the 
courts below and Lai Chand has appealed. 

The two points urged on behalf of Lai Chand are 
(1) that no suit for pre-emption lay in respect of the sale 
deed executed by the court on the 25th of November, 

1925, and (2) that the plaintiffs are debarred from now 
claiming pre-emption when they did not set up this 
right in the specific performance suit. 

The first question to consider is whether the trans- 
fer of proprietary interest for consideration which is 
effected by means of a sale deed executed in pursuance 
of a decree for specific performance is a sale within the 
meaning of section 11 of the Agra Pre-emption Act so 
that a right of pre-emption can accrue in respect of it. 

Under section 4(10) a sale means a sale as defined in the 
Transfer of Property Act. We think that the transfer 
of proprietary interest for a cash consideration, though 
it was under orders of the court for enforceriient of a 

previous voluntary contract for sale, is a sale within the 
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, meaning of section 11. It would therefore follow that a 
right of pre-emption would accrue on such sales. This, 
result is in conformity with the general policy of the Act. 
that property cannot be privately transferred so as to 
defeat the rights of pre-emption. If a sale outright can- 
not be affected, the result ought to be the same if a 
private contract for sale is entered into and then a decree- 
for specific performance allowed to be passed. 

The next question to consider is whether the case- 
comes within the exception contained in section 6. If 
it can be called a sale in execution of a decree of a civil 
court, then by virtue of that section no right of pre-emp- 
tion can arise in respect of it. Having considered the- 
language of the section we have come to the conclusion 
that the exception does not apply to this case. The ex- 
pression “sale in execution of a decree” is not identical 
with the execution of a sale deed by the court in pursu- 
ance of a decree. There has really been no sale in exe- 
cution, but the execution of a sale deed because the judge- 
ment-debtor Eaushan Lai declined to execute it. We- 



fcherefore think that there is no prohibition against the- 
accrual of the right of pre-emption. 

It is quite clear that the right of pre-emption ac- 
crues after a sale has taken place. There is no prospec- 
tive right before such a contingency happens. It is- 
therefore difficult to see how Eam Chandar and Tej Earn 
01 Eaushan Lai could be said to have been able to put 
forward their right of pre-emption in the suit for speci- 
fic performance. ^ Up to that time the position of Earn- 
Chandar and Tej Eam was merely that of pre-emptors- 
m respect of the earlier sale deed of the 18th of August, 
1922. The position of Eaushan Lai was undoubtedly 
that of a vendee. But the sale which is now sought to- 
be pre-empted is of the date 25th of November, 1925,, 
and the right of pre-emption which is now claimed has 
accrued in respect of it. We therefore fail to see how 
before the sale deed was executed by the court it could 
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be said that Bam Ghandar and Tej Bam and Baushan 
Lai were bound to plead that they had a right of pre- chai® 
emption, in anticipation of any sale deed that might be Ram 
in future executed under the orders of the court. This 
being so, it is difficult to hold that the present suit is 
barred by the principle of res judicata on account of the 
omission on the part of Bam Ghandar and Tej Bam and 
Baushan Lai to set up their right of pre-emption. 

Only one appeal has been preferred under section 
18 of the Act by Lai Ghand and as a result of the con- 
solidation of the suits in the courts below our judgement 
governs both these cases. The appeal is accordingly 
dismissed with costs. 

EEVISIONAL CIVIL. 

Before Mr. Justice Kendall. 

SECEETAEY OE STATE FOE INDIA IN COUNCIL 1939 
(Petitioner) v. HAE CHAEAN DAS (Decree-hold- March, I6. 
ER AND GULZAEI LAL (Judgement-debtor).* 

Act No. XIX of 1925 (Provident Funds Act), sections 2 and 
3(1) — Provident Funds Rules, rule 10— Authority of 
rules — Provident Funds deposit — Attachment after re- 
tirement — Civil Procedure Code, section 60 (k) — Gov- 
ernment of India Act 1919, section 96B, clause (4). 

Money lying to the credit of a retired Government servant 
in the General Provident Fund is not liable to attachment 
in execution of a decree against him. 

Eule 10 of the General Provident Funds rules is merely 
a rule of procedure for the Accounts Officer and does not Isgal- 
ize an attachment or authorize the Accounts Officer to comply 
with a notice of attachment. The rule can have no statutory 
authority to override the provisions of the Provident Funds 
Act, 1925, or of section 60(k) of the Civil Procedure Code. 

Veerchand Nowla v. B. B. and C. I. Railway Company 
(1), Hindley v. Joynarain Marwari (2) and Secretary of State 
for India v. Raj Kumar Mukerjee (3), referred to. Devi 
Prasad v. Secretary of State for India in Council (4) and 
Jagannath Y. Tara Prasanna (5), followed. 

* Civil B-evision No. TSS of 1928. 

(1) (1904) I. L. E., 29 Bom., 259. (2) (1919) I. L. B.. 46 Ca!., m 
(3J (1922) I. L. B., 50 Cal., 347. (4) (1923) I. L. B., 45 AH.. 654. 

(6) (1923) I. L. B., 3 Pat, 74. 
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The Government Advocate (Mr. U. S. Bajpai), for 
the petitioner. 

Messrs. G. L. Agarwala, S. B. Johri and G. S. 
Ghatak., for the opposite parties. 

Kendall, J. : — This is an application under sec- 
tion 25 of the Small Cause Courts Act for the revision 
of an order of the Judge of the Small Cause Court of 
Bareilly, directing the attachment of deposits amount- 
ing to Es. 450 in execution of a decree against one Gul- 
zari Lai. The application however is made on behalf of 
the Secretary of State. 

Gulzari Lai was a clerk in the Collector’s office in 
Pilibhit and he was a subscriber to the General Provi- 
dent Pund. He has now retired. A decree was obtain- 
ed against him by one Har Charan Das in the Small 
Cause Court of Bareilly and it is in the execution of this 
decree that the present question has arisen. The Judge 
has complied with the decree-holder’s application to at- 
tach money lying to the credit of Gulzari Lai in the 
General Provident Pund, and an objection was made by 
the Pay and Accounts Officer, United Provinces, that 
the deposit was not liable to attachment. That objec- 
tion has, however, been overruled by the court below. 

It has been pointed out by the learned Government 
Advocate that under section 2 of the Provident Punds 
Act, 1925, a compulsory deposit “is not, until the hap- 
peniag of some specified contingency, repayable on de- 
mand otherwise than for the purpose of the payment of 
premia, etc. , and under section 3(1) of the same Act 
a compulsory deposit “shall not in any way be capable 
of being assigned or charged and shall not be liable to 
attachment under any decree or order of any civil, reve- 
nue or criminal court in respect of any debt or liability 
incurred by the subscriber or depositor.” Under clause 
(fc) of section 60 of the Civil Procedure Code, again, “all 
compulsory deposits and other sums in or derived from 
any fund to which the Provident Punds Act, 1897, for 
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the time being applies, in so far as they are declared by . 
the said Act not to be liable to attachment” are specifi- Sbcemam 

A Qp (State 

cally exempted from attachment. for India w- 

COTWOIL 

Five cases have been cited to support the conten-^^ Chaba® 
tion that the compulsory deposit is not liable to attach- Has- 
ment. In the cases of Veerchand Nowla v. B. B. and 
G. I. Railwai/ Company (1), Hindley v. Joynarain 
Marwari (2) and Secretary of State for India v. Raj 
Kumar Mukherjee (3), the attachment was disallowed. 

These three cases have been distinguished from the pre- 
sent one by the Judge of the court below on the ground 
that the provident fund concerned w^as a Railway Pro- 
vident Fund and was not the General Provident Fund. 

It is argued here on behalf of the decree-holder that 
there is a special rule of the General Provident Fund 
which renders a compulsory deposit in that Fund liable 
to attachment. But it may be said here that these three 
decisions are by no means without value in the present 
case, for they show that the sanctity attached by the 
Act to compulsory deposits as defined in the Act does 
not cease with the retirement of the contributor, or even 
at his death. The decisions relate to the period previ- 
ous to 1925, which is the year of the current Act. But 
this is not a matter of any importance, as there has been 
no change in the Act of 1925 which affects any of the 
considerations in the present case. 

Of the two other decisions that have been referred 
to in argument the lower court has mentioned the case 
of Devi Prasad v. Secretary of State for India in Coun- 
cil {^i), but has refused to follow it on the ground that 
there is nothing in the published report to show whe- 
ther the deposits concerned in that case were governed 
by the General Provident Fund rules or by some other 
rules. I have sent for the paper book in the case and 
find that the contributor concerned was a clerk in the 


a) (1904) I. L. E., 29 Bom., 269. 
(3) (1922) I. L. E.. 60 Cal., 347. 


(2) (1919) I. L. E.. 46 Cal., 962. 
(4) (1923) 1. L. E., 45 AU., 564. 
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— !!!! — Accountant General’s office and that lie had been a sub- 
scriber to the General Provident Fund. If this fact had 

woiild have been bound to 
Hab cmB .4 decision. The Patna case of Jagannath v. 

Das. Tara Prasanna (1) undoubtedly refers to a contributor 
to the General Provident Fund. It -was suggested by 
Mr. Girdhari Lai Agarwala on behalf of the decree- 
holder that it may have been a case in which the contri- 
butor was stiU in service. From the fact, however, that 
the judgement mentions that the contributor was a 
nazir in the civil court, and that rule 10 of the rules 
regulating the General Provident Fund was discussed 
and criticised, it is apparent that the contributor had 
retired, for rule 10 relates to “withdrawals on retire- 
ment’’. 

This brings me to rule 10 on which the decree- 
holder’s whole case is based. That rule is to the follow- 
ing effect : — 

“The amount which accumulates to the credit of 
a subscriber in permanent employ shall, when he quits 
the service, become his property and shall be handed 
over to him unless the Accounts Officer has received 
notice of an attachment, assignment or encumbrance 
affecting the disposal of the amount or any portion of it. 
"Should such notice have been received the Accounts 
Officer shall hand over to the subscriber only that por- 
tion of the amount which is not affected by the attach- 
ment, assignment or encumbrance and shall obtain the 
orders of the Government of India in the Finance -De- 
partment as administrators of the Fund regarding the 
■disposal of the balance.’’ 

It is argued that this rule legalises the attachment 
of the amount which accumulates in the General Pro- 
vident Fund, in spite of the fact that under section 3 of 
the Act compulsory deposits are protected, in spite of 
clause (Tc) of section 60 of the Civil Procedure Code, and 
:iu spite of the decisions of the Courts which have been 

(1) (1923) I. L. E., 8 Pat, 74. 
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already quoted to show that this protection extends to 

the period after the retirement of the contributor and Sbceetaex 
^ ven alter ms death. for inbia m 

The effect of the rule is not altogether clear. The 
argument is that according to it the compulsory deposit 
becomes automatically the property of the contributor on 
Jiis retirement and that it is payable on denaand. The 
rule, however, provides that the Accounts Officer shall 
not hand it over if notice has been received of attach- 
ment, assignment or encumbrance until the orders of 
the administrators of the Fund have been received. 

Clearly then the deposit does not become absolutely the 
property of the contributor on his retirement, nor is 
there any express provision by which the deposit is ren- 
dered liable to attachment. The utmost that can be said 
for the decree-holder is that the rule does contemplate 
that a notice of attachment may be received, and that 
it may be possible to infer from this that such a notice 
would be a legal notice. The lower court has requested 
the Pay and Accounts Officer to “comply with rule 10 
of the G-eneral Provident Fund rules stod send the 
amount of deposits, Rs. 450, here.” But the rule does 
not authorize the Accounts Officer to comply with a 
notice of attachment or to send the amount to the at- 
taching court, but merely to obtain the orders of the 
administrators of the Fund. The rule in short appears 
to be merely a rule of procedure directing the Accounts 
Officer how to proceed on receipt of a notice of attach- 
ment. It does not by its terms legalize a notice of at- 
tachment. Even if the express intention of the rule 
was to legalize an attachment, it is certainly not clear ■ 
to me that the framers of the rule had any authority to 
override the provisions of the Act. Presumably the 
rules are framed by the Government of India, but it does 
not appear to me that they have statutory authority. 

It has been argued that statutory authority to these rules 



850 


THE INDIAN LAW REPORTS. [vOL. LI, 

has been given by sub-section (4) of section 96B of the 

Secbbtaes Government of India Act. That sub-section confirms 

ov State • • 

FOE India in “all rules or other provisions in operation at the time 

CoDNoiE passing of the Government of India Act, 1919, 

Tj^hether made by the Secretary of State in Council or by 
any other authority relating to the Civil service of the 
Crown in India.” But it is certainly open to question 
whether this expression is sufficiently wide to cover rules 
regulating the Greneral Provident Bund. I am decided- 
ly of opinion that it is not, but it is not necessary for 
me to decide the point here because, as I have already 
said, the rule itself does not appear to me expressly to 
authorize the attachment of these compulsory deposits 
or to revoke any statutory provision relating to them. 

I consider, therefore, I am justified in following 
the authority of the cases of Devi Prasad v. Secretary 
of State for India in Council (1) and Jagannath v. Tara 
Prasanna (2) , and holding that the deposit in question 
is not liable to attachment. I therefore allow the appli- 
cation with costs and set aside the order of the court 
below directing the deposits to be attached. 

APPELLATE CIVIL. 


Before Mr. Justice Banerji and Mr. Justice King. 

March. 18 . EJAZ AHMAD Aim OTHERS (DEFENDANTS) . V. SAGHIR 
"" ~ BANG AND OTHERS (PLAINTIFFS) AND AKBARI BEGAM 

AND OTHERS (DEFENDANTS).* 

Civil Procedure Code, section 11 — Partition suit — ^Ees judicata 
as between co-defendants — Conflict of interest inter se 
unnecessary. 

In a partition suit, if, for the purpose of giving relief to the 
plaintiff, a question has to be decided as between the different 
parties whether they are arrayed as plaintiffs or defendants, 

* Second Appeal No. 1243 of 1926, from a decree of P. C. Plowden, 
District Judge of Bareilly, dated the 29tli of April, 1926, confirming a 
decree of Lahshmi Narain Misra, Mnnsif of Havali, datM the 21st of 
September, 1925. 

a) (1923) 1 L. B., 45 All., 554. (2) (1923) 1. E. E., 3 Pat., '74. 
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the deciaion is binding on all the parties, so as to be re$. 
judkata as between any co-defendants although there was no 
conflict of interest in the suit as between those defendants. 
Parsotam Mao Tantia v. Radha Bai (1), followed. Nalini 
Kanta Lahiri v. Sarnamoyi Dehya (2), referred to. Muham- 
mad Ahmad v. Zdhur Ahmad (3) and Gangaram Balkrishna 
y. Vasiideo Dattatraya (4), distinguished. 

Mr. Syed Mohammad Husain, for the appellants. 

Dr. Kailas Nath Katju, for the respondents. 

Baneeji and King, JJ. ; — The four appellants were 
defendants in a suit for partition. The property in 
which the plaintiffs claim a share belonged to one Hafiz 
Niaz A-hmad. He left behind several heirs and the 
plaintiffs claim specified shares against the other heirs 
of Niaz Ahmad. The defence of the appellants and the 
other defendants was that the house in question was 
given to Musammat Wilaiti Begam by Hafiz Niaz 
Ahmad in lieu of her dower debt and the plaintiffs have 
no right to the house, and in no case can they'have their 
share apportioned without payment of the proportionate 
share of the debt. The defendants averred that Musam- 
mat Wilaiti Begam’ s dower was Es. 40,000, but the 
plaintiffs say that it was Es. 1,000. 

In the year 1910 one of the heirs of Niaz Ahmad 
transferred his share and the transferee instituted a suit 
for partition of that share. In that case some heirs 
supported the claim of the transferee but the present 
plaintiffs and the appellants pleaded that Musammat 
Wilaiti Begam’s dower was Es. 40,000 and that she 
was in sole possession of her husband’s assets in lieu 
of dower debt. The issue then raised was whether 
Wilaiti Begam’s dower was settled at Es. 40,000, whe- 
ther the dower was still due to her, and whether she was 
in sole possession of her husband’s assets in lieu of the 
dower debt. 

(1) (MIC) I- L. E.. 32 AIL, 469. (2) (1914) 19 C. W. N., 531. 

fS) (1922) I. L. E., 44 All., 334. (4) (1922) I. L. E., 47 Bom., 534 
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In the present case the same issue arises and the 
question that we have to decide in this appeal is whether 
the judgement and the decree that followed the 1910 
suit bind the parties with regard to the issue just set out 
by us. 

The courts below have held that tlie finding in the 
previous litigation was binding, although the plaintiffs 
and the appellants were co-defendants in the case. 

It is unnecessary to go into the reasons given by 
the learned District Judge in appeal, but in Our opinion 
the question is concluded by what was held in the case 
of Parsotani Rao Tantia v. Radha Bai (1). The decree 
passed in a partition suit, in which for the purpose of 
giving relief to the plaintiff, if a question has to be decid- 
ed as between the different parties whether they are 
arrayed as plaintiff or defendant, must in our opinion be 
binding on all the parties. No doubt in an ordinary case 
a finding on an issue as between co-defendants is not 
binding unless it is necessary to give relief to the plaintiff 
and if there is a conflict between the defendants, but 
the decree in a partition suit stands on a different footing. 
In the case of Parsotam Rao Tantid v. Radha Bai it was 
distinctly pointed out that there was no conflict in interest 
between the two defendants who had in the previous suit 
resisted the claim of the plaintiffs. In the present case 
no doubt there was no conflict between the appellants 
and the plaintiffs, but for the purpose of giving relief to 
the plaintiffs it was absolutely necessary to decide the 
issue regarding the dower of Wilaiti Begam and regard- 
ing the question of the possession of the assets of her 
husband. The principle of that case has been recognized 
in various other cases and reference may be made to the 
judgement of their Lordships of the Privy Council in 
the case of Nalini Kanta Lahiri y. Sarnamoyi Dehya (2), 
where it was held that in a partition suit where the in- 

(1) (1910) I. L. R., 33 AIL, 469. (3) (1914) 19 0. W. N., 531. 
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terests of different parties had to be ascertained, the 
decree passed in the case cannot be ignored by a party 
afterwards in a suit that he may institute in spite of the 
previous ascertainment of shares. 

The learned advocate for the appellant has strenu- 
ously contended before us that the case of Muhammad 
Ahmud V. Zahur Ahmad (1), and the case of Gangarani 
Balkrishna v. Vasudeo Dattatraya (2), lay down that 
there can be no res judicata where there was no conflict 
between the defendants inter se. On an examination of 
the two cases it is clear that there the issue in the second 
case was not identical wdth the issue that had to be 
decided in the previous case to give relief to the plaintiff. 

IVe are therefore of opinion that there is no force in this 
appeal and we dismiss it with costs. 

FULL BENCH. 

Before Mr. Justice Sulaiman, Mr. Justice Mukerji and 
Mr. Justias Banerji. 

SAHDBO (Plaintiff) v . BUDHAI and others (Defer- 1929 

D.\NTS).* ApriJ, 6. 

AcJ (Local) No. Ill of 1926 (Agra Tenancy Act), sections 
99, 121 and 230 — Suit between co-tenants for declaration 
and joint possession — Jurisdiction— Civil and Revenue 
courts. 

A suit for a declaration that the plaintiff, jointly with the 
•defendants, is a co-tenant of a certain holding, and for joint 
possession thereof, is cognizable by the revenue couit and 
not by the civil court. 

So far as the suit is one for the declaration claimed, it 
falls within section 121 of the Agra Tenancy Act, 1926, in- 
asmuch as the defendants, who are admittedly tenants, are 
persons claiming to hold through the landholder. Regarding 
the relief for possession the suit falls within the scope of sec- 
tion 99, for the same reason. It is not necessary, for the 

* Miseellanemis Case No. 1112 of 1928. 

■(1) {1922) I. L/K., 44 All., 334, (2) (1922) I. L. E., 47 Bom., 534. 
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^ purpose of those sections, that the defendants must set up » 
case of a special girant by or special contract with the land- 
holder, or a subsequent recognition by him of their title,, 
coupled with a denial of the plaintiff’s title. 

A suit falling under section 99, and a suit falling under- 
section 121, being specified in the fourth schedule of the Act, 
section 230 bars the cognizance of the present suit by the- 
Civil court. 

Ram Partab v. Chhotey Lai (1), followed. 

This was a reference by the Munsif of Allahabad 
under section 267 of the Agra Tenancy Act, III of 1926. 
It was first heard by a Bench of two Judges, who referred 
It to a larger Bench. The facts are fully set forth in 

the referring order, which was as follows 

Sen and Niamat-Ull.«ec, JJ. .--This is a reference by the 
^arned Munsif of Allahabad under section 267 of the A-nra 
Tenancy Act (Act HI of 1926). 

The facts of this case have been set out in detail in the 
o^er of reference. The property in dispute is an occupancy 
olding which at one time was in the occupation of Daulat 
Sheo Sahai, Earn Sahai, Jamna, Sheo Ambar, Kalu and 
Pancham. Upon the death of Pancham the holding vested 
^®^ainmg SIX persons. The defendants Nos. 1 and 2' 
are alleged to be the heirs of Earn Sahai and Sheo Sahai and 
Jfendant No. 3 as that of Jamna and Kalu. The plaintiff 
aiming to be the son of Daulat, sued in the civil conrt for a 
declaration that he was the tenant of the holding jointly 
with the defendants Nos. 1 to 3. In the alternative he prayed 
r joint possession. The defendants denied the niaintiff’a 

trd:ind:nttl*^r 

the plaintiff was not entitled to the declSon'lsked for^ 

revenue^ originally been instituted in the court of 

thft 1 •’ + ^ question of jurisdiction beino- raised 

Thistle? t presentation to the proper court' 

is •“ “I’™™ **“* “ brought 

iS wittiu the eielu,™ nu-iediofon of the court of reronS! 

(1) a92£9 36 A. L. j;, m. 
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-He relies upon section 121 of the Tenancy Act, which provides 
that any tenant may bring a suit for declaration of his rights 
as a tenant as against the landlord or any person claiming 
through him. There can be no doubt that the defendants 
denied the title of the plaintiff as a tenant and set up an 
exclusive title in themselves. The learned Munsif is of 
opinion that where a person claims to be the sole tenant of a 
holding he must be deemed to be claiming through the land- 
lord, and reliance has been placed upon a decision of this 
Court in Ram Partah v. Chhotey Lai (1). This decision 
supports the view of the learned Munsif and contains the 
followed pronouncement: — 

“It is provided by section 99 of the Agra Tenancy Act 
that any tenant .... ejected from or prevented from obtain- 
ing possession of his holding or any part thereof otherwise 
“than in accordance with the provisions of this Act by ... . 
any person claiming through ..... landholder . . . whether 
.as tenant or otherwise, may sue the person so ejecting him 
nr keeping him out of possession for possession of the holding. 
In the present case it is clear from the allegations contained 
in the plaint that the plaintiff's case was that the defendant 
was keeping him out of possession of his share in the plot in 
dispute, and in so doing was setting up a right of tenancy in 
himself. There can be no room for doubt that by asserting 
•sole title in himself as a tenant to the plot in dispute the 
defendant claimed through the landholder. In other words 
the defendant maintained that he was the sole tenant of the 
plot in dispute on behalf of the landholder. In view of these 
^allegations contained in the plaint there is no escape from the 
position that the case came within the purview of section 99(1) 
(b) of the Agxa Tenancy Act and was cognizable by the reve- 
nue court. As stated above, the plaintiff asked not only for 
a decree for joint possession, but also claimed a declaration of 
his right as a tenant of a portion, of the area of the plot in 
dispute. A suit for a declaration of that nature filed by the 
plaintiff comes within the purview of section 121(1) of the 
'Tenancy Act, and the jurisdiction of the civil court to try 
such a suit is barred. It is clear that the plaintiff's case was 
that the defendant in setting up a right in himself as the 
€ole tenant of the plot in dispute was claiming to be a tenant 
(1) (1928) 26 A. L. J.. 431. 
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on belialf of the landholder, and therefore, he was a person 

Sahdeo claiming to hold ‘through the landholder/ 

A suit under section 99 or section 121 of the Tenancy 

Rtjdhai ^ 

Act is exclusively cognizable by the court of revenue. The- 

question which calls for .determination is wdiether the suit 

■ now instituted in the civil court comes within the purview 

oi one or other of the aforesaid sections. This ■would depend 

upon the frame of the suit, the nature of the relief and in 

particular upon the status of the defendant or defendants^ 

having regard to the pleadings. 

The defendants deny the title of the plaintiff and claim 
an exclusive title to the holding. The plaintiff does not 
impugn the title of the landlord and his title is not directly 
or indirectly in issue. Indeed, there is no question of pro- 
prietary title involved in the case between the plaintiff on the 
one side and the landlord or a person claiming through him or 
on his behalf on the other side. The pleadings in the suit 
are clear and decisive. It is necessary for the proper deter- 
mination of the question of jurisdiction that the parties should 
be held fast to their pleadings. A defendant may be said to 
claim through the landlord where his claim is urged either 
on the basis of a grant from the landlord or of a special con- 
tract as a lease by the landlord to him. It is doubtful whether 
in the absence of. a grant or a special contract the mere 
recognition of the title of the defendant by the landlord,, 
coupled with a denial of the plaintiff’s title, would fulfil the 
requirements of section 99 or 121. In the present case no 
grant or special contract has been pleaded, nor has it been 
suggested that the pretensions of the defendants are favoured 
by the landlord or are supported by the might of his authority. 
The pleadings, therefore, are not helpful to the defendants in 
ousting the jurisdiction of the civil court , which in the absence- 
of a statute to the contrary is the only court competent to try 
M declaratory suit between rival tenants. The determination 
of their rights depends in a large measure upon the applica- 
tion of section 24 of the Tenancy Act. The title of either 
party is based upon statute. The question of statutory suc- 
cession is independent of the volition of the landholder and 
does not rest upon grant, special contract or recognition of 
the landholder. It has, however, been ruled in 26 A. L. 

431 that in a suit by rival tenants where the defendant asserts 
an exclusive title in himself, he must he deemed to claim 
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through or on behalf of the landlord. We find it extremely 
difficult to subscribe to this broad proposition. In our view, 
a case like the jpresent has not been provided for in sections 
99 and 121. There is nothing in the language of either of 
these two sections to suggest that a presumption arises that 
the defendant must be deemed to be claiming through the 
landlord. We are not aware of any rule of evidence outside 
sections 99 and 121 to warrant such a presumption. With 
great respect, we beg leave to differ from this view. 

The point raised in this case is one of general impiortance 
and is likely to arise frequently in civil and revenue courts. 
It is desirable that the matter should be considered by a 
larger Bench for decision. Let the papers be laid before the 
Hon’ble the Chief Justice for constituting a larger Bench 
for the disposal of the reference. 

The case was accordingly laid before a Bench of 
three Judges. 

The plaintiff was not represented. 

Mr. Shiva Prasad Sinha, for the defendants. 

SuLAiMAN, J. : — This is a reference under section 
267 of the Agra Tenancy Act, made by the Additional 
Munsif of Allahabad as he w’as in doubt as to his having 
jurisdiction to entertain this suit. His reference is in 
accord with a ruling of this Court, Ram Partah v, 
Clihotey Lai (1). The reference came up first before 
another Bench which felt doubtful as to the correctness 
of that ruling. The matter has accordingly been referred 
to a larger Bench. 

The plaintiff first instituted a suit for declaration 
of his right to a tenancy in the revenue court, but his 
plaint was returned for presentation to the proper court 
on the ground that the revenue court had no jurisdiction 
to entertain the suit. He has now filed the suit in the 
civil court and an objection has this time been raised by 
the defendants that the civil court had no jurisdiction 
to hear the case. It is not necessary to set forth all the 
allegations in the plaint, but it would be sufficient to 
(1) (1928) 26 A. L. J., 481. 
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state that the plaintiff claimed that his father Daulat was 
Sahoeo a tenant jointly with the defendants Nos. 1, 2 and 3 
Btroau. and that on the death of his father the plaintiff has 
succeeded to the joint tenancy. He claimed (a) a declara- 
Stiiaiman, /.tion to the effect that the plaintiff jointly with defendants 
Nos. 1 to 3 is a tenant of the holding specified in the 
plaint and that defendant No. 4 has no right or share 
in it, and (b) if for any reason the plaintiff is deemed to 
have been dispossessed, he may be awarded possession 
over the same jointly with the defendants Nos. 1 to 3. 
The dispute is undoubtedly with regard to the tenancy 
and the claim of the plaintiff is contested by the defend- 
ants. 



No doubt, under the old Tenancy Act it used to be 
held by this High Court that a dispute between rival 
claimants to a tenancy is cognizable by the civil court, 
particularly when the landholder is not a party to the 
proceeding. The Board of Eevenue had expressed a con- 
trary opinion. 

The present case, however, is governed by the new 
Tenancy Act (Act No. Ill of 1926) and the old rulings 
are not necessarily applicable. 

It is clear that the legislature has made drastic 
changes in the tenancy law and the language of the 
relevant sections has been considerably altered so as to 
widen their scope very much. Under section 99 of the 
Act a tenant who has been ejected or prevented from 
obtaining, possession of any part of his holding other- 
wise than in accordance with the provisions of this Act 
by his landholder or any person claiming as landholder 
to have a right to eject him, or any person claiming 
through such landholder or person, whether as tenant or 
otherwise, may sue the person so ejecting him or keeping 
him out of possession for possession and compensation. 
Section 121 provides that at any time during the con- 
tinuance of a tenancy the tenant of a holding may sue the 
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landholder, or any person claiming to hold through the 
landholder, whether as tenant or rent-free grantee or 
otherwise, for a declaration of his right as tenant, and btohai. 

■5': that in any such suit against a person claiming to hold 

through the landholder, the landholder, should be joined j 

as a party. These sections correspond to the old sec- 
tions 79 and 95. Section 230, which has not been re- 
ferred to in the order of reference or in the rulings cited 
in the judgment, corresponds to the old section 167 and 
provides in emphatic language that all suits and applica- 
tions of the nature specified in the fourth schedule shall 
be heard and determined by the revenue courts, and 
no courts other than the revenue courts shall, 
except by way of appeal or revision as provided in this 
Act, take cognizance of any such suit or application, 
or of any suit or application based on a cause of action 
in respect of which adequate relief could be obtained by 
means of any such suit or application. This section is 
very wide and mandatory. So long as a suit or applica- 
tion of the nature specified in the fourth schedule can 
be heard by the revenue court the jurisdiction of the civil 
court is completely ousted. The question which Ave have 
to answer is whether the present suit is of a nature speci- 
fied in that schedule. It seems to me quite clear that the 
relief for declaration claimed by the plaintiff would fall 
within the four corners of section 121 of the Act inas- 
much as the defendants, although they had not claimed 
to be the landholder, admittedly claimed to be tenants and 
therefore must be deemed to be persons claiming through 
the landholder. The relief for possession falls within 
the scope of section 99 because here again the defendants 
are admittedly persons “claiming through such land- 
holder or person, whether as tenant or otherwise.” It 
does not seem necessary that the defendants must set up 
a case of a special grant or special contract with the 
landholder or a subsequent recognition by him of their 
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title, coupled with a denial of the plaintiff’s title. To 
sahdeo place this restriction on the expression used in this sec- 
eothai. tion would be to limit the scope of the provisions by in- 
troducing new words into the section. In Group B of 
„ , . , the fourth schedule, serial Nos. 12 and 15 include suits 

aiider sections 99 and 121 of the Act and therefore make 
section 230 directly applicable. 

The Explanation to section 230 makes it still more 
clear that the revenue court alone would have jurisdic- 
tion to entertain this suit when adequate relief could be 
granted by the revenue court, it being immaterial whe- 
ther the relief asked for is or is not identical with that 
which the revenue court could have granted. I may 
further point out that a declaration granted in favour of 
a tenant in the absence of the landholder may lead to 
further litigation and need not be absolutely final and 
conclusive. On the other hand, if the suit is instituted 
in the revenue court and the landholder is made a party 
under the provisions of section 121, sub-clause (2), the 
dispute may be settled once for all. In this view of the 
matter I would hold that this suit is not cognizable by 
the civil court and that the plaint ought to be returned 
for presentation to the revenue court. This is my answer 
to the reference. 

Mukbrji, J. I entirely agree with my brother 
Sulaiman’s remarks, but having regard to the impor- 
tance of. the question I would like to add just a few 
j words of my ouii. 

There can be no doubt that if section 230 of the 
Tenancy Act of 1926 excludes the suit before us from 
the cognizance of the civil court, the civil court will have 
no right to hear it on the simple ground that all cases of 
a civil nature should be heard by it. In order to see 
whether the case falls or not within the purview of sec- 
tion 280 ol the Tenancy Act, we have to look to schedule 
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4 and seidal Nos. 12 and 15. These numbers refer to 
sections 99 and 121 of the Tenancy Act. Sahd»j 

As already stated by my brother, Sulatm.-vn, J., tlie btohai. 
suit is partly one for a declaration of title that the plain- 
tiff is a co-tenant of a certain holding with the defendants. Mukerji, j. 
The plaintiff further wants that in case it should be 
proved that he is out of possession, lie should be put in 
joint possession with the defendants. So far as his suit 
is one for declaration of title, we have to see if it is 
covered by section 121 of the Tenancy Act. That sec- 
tion reads as follows : — 

“ (1) At any time during the continuance of a 
tenancy the tenant of a holding may sue the landholder, 
or any person claiming to hold through the landholder, 
whether as tenant or I'ent-free grantee or otherwise, for 
a declaration of his right as tenant. 

(2) 111 any such suit against the landholder any 
person claiming to hold through the landholder may be 
joined as a party, and in any such suit against a person 
claiming to hold through the landholder, the landholder 
shall be joined as a party.” 

It will be noticed that the suit may lie not only 
against the landholder but also against ‘‘any person 
claiming to hold through such landholder, whether as a 
tenant or . . .” The question then is whether the 
defendants, who are interested in denying the plaintiff’s 
title, are or are not persons who are claiming through tire 
landholder. In my opinion, when a person is admitted 
to be the tenant of a holding it must be taken that he is 
claiming through the landholder. He cannot claim other- 
wise than through the landholder. It is not necessary, 
therefore, that before the suit is instituted under sec- 
tion 121 the defendant should have declared anywhere, 
either orally or in wnlting, that he was claiming through 
the landholder. The words ‘‘through the landholder” 
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f* f7“ Of suits contemplated 

,, ght include a suit which was directed not only against 
b™h«. a tenant but also against people other than tefanr 
lose people would come under the words “rent-free 
Mu..,, j. grantee or otherwise”. The learned Judges who found 
difficulty in applying section 121 of the Tenancy Act 
were of opinion that the words, “claiming to\old 
iandholder”, implied a previous declaration 
of the character of the holding by the defendant T 
respectfully differ from that opinion. 

So far as the suit relates to possession or ioint 

lon 99 rea* as follows:-' ‘A tenant . . p,evL,ed 

• • • ^“>'’ 5 '““ 

< 5 npL 1 ai ij' ' ^ person claiming through 

Z u!t ' ■ ■ ■ or others 

may sue the person .... keeping of posses- 

Now let ns see whether the case before us falls or 
t entirely within the purview of this language The 
persons who are interested in keeping the*^ afntiS om 
of possession are admittedly tenants Being tenanr 

■ held in Sem! 

seems’ ttllewf 1 ' “ landholder. There 

seclntr^fte Act “ 

As my brother has already pointed ont the 

exTled^nteThel'ctoTigT'’ " T‘ 

Court A suit bv i’ “ “‘erpreted by this 

plaintiff, aftS 

still found himrelf^cnnt rtiga*ion in three courts, 

landholder wrni f ** “ “‘=“''5' » ‘he 

He had again to t tmni , 

To settle this auomalv the^? eampaign of litigation. 

y> the language of sections 9^^ 
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121 have been, very wisely, widely put, so that, once 
for all, the question of title might be settled to the satis- Sahdeo 
faction of the tenants and the landlord. That this idea botm. 
was in the mind of the legislature is made perfectly 
clear by sub-section (2) of. section 121. It enjoins on 
the plaintiff the duty of making the landholder a party 
where the suit is against any person other than the land- 
holder. The idea is that the landholder must be there, 
so that the question inay be settled once for all in his 
presence. 

I agree in answering the reference in the manner 
proposed by my brother Sulaiman, J. 

Banbrji, J. I agree with the view taken by my 
learned brothers. I only wish to add that for the pur- 
pose of deciding whether a revenue court or a civil court 
has jurisdiction to try a suit, one has got to refer to sec- 
tion 230 of the Agra Tenancy Act. The intention of 
the legislature appears to be perfectly clear, as in sec- 
tion 230 it is provided that no court other than a reve- 
nue court shall take cognizance of any suit based on 
a cause of action in respect of which adequate relief 
could be obtained by means of any suit or application. 

A reference to schedule 4, Group B, serial Nos. 12 and 
15 makes it clear that the revenue court could grant the 
relief which the plaintiff seeks by the present suit. The 
cause of action alleged by him is of such a nature that 
no question can arise as to the jurisdiction of a revenue 
court granting the relief the plaintiff asks for. I agree 
with my learned brothers that sections 99 and 121 of 
the Agra Tenancy Act are wide enough to provide for 
the relief claimed by the plaintiff. 

By the Court; — The present suit is not cogniz- 
able by the civil court. We accordingly order that the 
court of the Additional Munsif of Allahabad should 
return the plaint for presentation to the revenue court. 

As the defendants have been inconsistently raising the 
question of jurisdiction in the two courts, we direct that 
both parties should bear their own costs throughout. 
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APPELLATE CEIMINAL. 

Before Mr, Justice Young and Mr, Justice Sen, 
EMP.EEOE V. NAEBADA PEAS AD and another. 

Act No. I of 1872 {Evidende Act), sections 34 and 67 — Ac- 
court-books — ''Regularly kept in the course of business'' 
— Formal proof of regularity unnecessary — Act (Local) 
No. X of 1922 (J7. P, District Boards Act), section SA — 
False defence of accused alleging criminal conspiracy to 
bring false charge against him — Aggravation meriting 
severer sentence. 

Account-books are admissible in evidence, under sec- 
tion 34 of the Evidence Act, 1872, without any formal proof 
that they were regularly kept in the course of business. The 
legislature, in section 34, has dispensed with the necessity of 
such formal proof, which was required by the former Act II 
of 1855. 

In order that account-books may be deemed regularly 
kept in the course of business it is not necessary to show that 
they had been entered up as and when the transactions took 
place. 

It is a matter of intrinsic evidence as to whether the 
books in question are books of account and regularly kept in 
the course of business. 

Where it is not alleged that an account-book has been 
wholly or partly written by any particular person, section 67 
of the Evidence Act does not apply. 

False allegations against innocent and respectable persons 
of a criminal conspiracy to bring a false charge against the 
•accused, when used as a defence, aggravates greatly the 
original offence, and the fact ought to be taken into considera- 
tion in awarding punishment. 

The Government Advocate (Mr. U, S. Bajpai), for 
the Crown. 

Dr. K. N. Katfu and Messrs. A. P. Pa7idey sjid 
for the respondents. 

Criminal Appeal No. S04 of 1929, by the L/ocal G-overninent, from 
an order of S. W. Bobb, Magistrate Pirst Ciass. Allahabad, da^ed the 2Stb 
January, 1929. ' 
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Young and Sen, JJ. ; — Pandit Narbada Prasad 
and Jagannath Prasad alias Kunnoo were charged 
before Mr. S. W. Bobb, -first class Magistrate of Allah- Nabbm>/ 
abad, under section 168 of the Indian Penal Code, and 
sections 168/109 of the Indian Penal Code, for contra- 
vention of section 34 of the District Boards Act of 19‘22. 

The Magistrate acquitted both the accused. 

Section 34 of the District Boards Act reads as fol- 
lows : — “(1) A member of the Board who, otherwise 
than with the permission in writing of the Comniis- 
sioner, knowingly acquires, or continues to have, direct- 
ly or indirectly by himself or his partner, any share or 
interest in any contract or employment with, by or on 
behalf of the Board, shall be deemed to have committed 
an offence under section 168 of the Indian Penal Code.” 

An “interest in a contract” we hold to mean a 
fiinancial interest, with profiit or hope of profit from the 
contract as the object of the person interested. This 
must be inferred from the facts in evidence in each case. 

In the month of January, 1928, the District Boarfl 
of Banda was suspended by order of the Government. 

It appears to us, after reading of the activities of this 
Board in this case, that the Banda District Board might 
have been suspended earlier with great advantage to the 
citizens of Banda. The administration of the District 
Board was placed in the hands of the District Magis- 
trate, who appointed Mr. Chakarvarti as Official Chair- 
man of the Board. Mr. Chakarvarti, on investigation 
into the affairs of the District Board, thought it proper 
to request Eai Bahadur Thakur Jaswant Singh, a 
Special Magistrate of Banda, to investigate the coimec- 
tion of Narbada Prasad, who had been Chairman of the 
Mau‘ sub-committee of the District Board, with a con- 
tract for metalling one mile of a road in the Man sub- 
division which had been given to the second accused. 


’f 


% 

j 






1929 


Empsror 

V, 

Nabbada 

Pkasad. 


of 


the INDIAN LAW REPORTS. ' v fvoL. LI 

_Jagannath Prasad. It is to be noted that the investi 
gation was started officially and not at the instigation of 
Thakur Jaswant Singh. On the 24th of March 1928 
Thakur Jaswant Singh had finished his investigation 
aiffi made his report in this matter to Mr. Chakarvarti. 
The police then took the matter in hand, and as a result 
the Local Government sanctioned the prosecution of 
Narbada Prasad on the 7th of July, 1928. In view of 
the nature of the defence in this case, to which we will 
allude hereafter, these dates are important. Mr. Vishnu 
Sahai, a first class Magistrate of Allahabad, oriffinallv 
commenced the hearing, but, on an application for 
transfer being made to the High Court, the case was 
ordered to be transferred to Mr. S. W. Bobb 

^he evidence produced by the prosecution consisted 

[The judgement then proceeded to set forth the 

evidence in detail, which included certain document rv 
evidence, and continued.] <J^umeniary 

important documentary evid- 

aibada Prasad and Jagannath. These documpTit« 
consisted of muster rolls, in which names of the 

■Tulv 1007 1927, down to the 17th of 

Prlid for thf by Narbada 

wit for the purposes of the contract . . This cash 

book IS of most vital importance and, in onr vidw Tt7« 
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nershall it ^ "if '^'P* “ of basi- 

iodL , admissible as corroborative but not as 
mdependent proof of the facts stated therein.” let S 
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. parison of tiie two sections referred to above, it is mani- 
fest that there is a material difference between the two 
and the change of expression in the later Act is not a 
mere variant but amounts to a substantial alteration in 
the law. Under the former Act, books to be admissible 
had to be ‘‘proved to have been regularly kept in the 
course of business”. In the latter Act the words 
“proved to have been” have dropped out. The legis- 
laiture dispensed with the necessity of any formal proof 
that the books were kept up in the regular course of 
business. It was a matter of intrinsic evidence as to 
whether the books in question were books of account and 
regularly kept in the course of business. It was held 
by Mr. Justice West in Munchershaw Bezonji v. New 
Dhurumsey Spmning etc Co. (1), that only such books 
as are entered up as transactions take place that can be 
considered as books regularly kept in the course of busi- 
ness within the meaning of section 34 of the Indian 
Evidence Act. Their Lordships of the Privy Council 
di4 not approve of this ruling and held that it gave a 
much too limited meaning to the section : Deputy Com- 
missioner of Bar, a Banki v. Ram Par shad (2). 

The only limitation imposed by the statute is th^ 
the statement contained in the account-books “shall pot 
alone be sufficient to charge any one with liability.” 
If the entries stood alone, without any independent evid- 
ence such as has been produced in this case, the entries 
could not be treated as sufficient evidence to convict 
either Jagannath Prasad or Narbada Prasad. 

Whether or not the books have been regularly kept 
in the course of business is a question of fact and this 
question may be solved by a reference to the entries jn 
the bocks. We have examined these books of account. 
There are two columns on each page, relating to the 
debits and eredits. The entries are duly dated- The 

(1) (1880) I.L.E., 4 Bom.. 576 (583’' .0) 0899) I. L a.. 27 Cal., 118. 
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cash-book begins on each date with the closing balance 
of the previous date. The entries on each side are 
totalled' at the close of the day and the debits and the 
credits tally. There is a reference in the cash-book to 
the corresponding entry in the ledger. The entries in 
the ledger on the debit and. credit sides agree with the 
entries in the cash-book . 

It is clear, therefore, that these documents are ac- 
count-books regulajfly kept in the course of business. 

The value of the entries is corroborative and cannot 
be used as iudepcndept evidence to charge any person 
with liability. It was so held in Dwarka Das v. Sant 
Bakhsh a). ■ . 

account-book is not a document which is re- 
quired by law to be attested and section 68 of the Evid- 3 

ence Act has no application. The prosecution do not 
allege tihat the documents have been wholly written or • 

have been written in part by any particular person 
except as to the entry which has been paarked as Exhibit 
Gc. The prosecution have established that the 
said entry is in the handwriting of Narbada Prasad. 

As to the rest of the entries in the account-books, sec- 
tion 67 of the Evidence Act does not apply. 

We hold that the documents in question are admis- 
sible in evidence against Jagannath Prasad and Narbada 
Prasad without any formal proof. ‘ 

It is to be noted ftat the documentary evidence 
completely upsets the defence that the interest of Nar- 
bada Prasad in the contract was merely that of a finan- 
cier, in that he had merely lent money to Jagannath and 
had no interest in the contract itself. 

{The judgement then discussed the evidence.] i 

The main defence was an allegation of enmity |j 
against Eai JBahadur Thakur’ fasWanl: Singh, a Special | • 

” (1) (1895) I. L. R., 18 AIL. 93.’ ^ 
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and Honorary Magistrate in Banda and a large zamin- 
Eupebojs dar, the ground of enmity being that some thirteen years 
ago Harbada Prasad joined in a memorial to the Local 
Government praying that Thakur Jaswant Singh should 
not be appointed an Honorary Magistrate. As to this, 
we have the evidence of a defence witness,, Mr. Pearey 
Lai, in which he says that shortly before the contract in 
this case Thakur Jaswant Singh told him that Narbada 
Prasad was a “good man”. There is no evidence that 
Thakur Jaswant Singh took the slightest notice of this 
memorial, so long ago, to the Local Government, or had 
the slightest enmity aginst Narbada Prasad. The reason 
of the memorial is clear from the evidence of another 
defence witness, who says that Thakur Jaswant Singh 
was a strict Magistrate. In a district like Banda, 
which produced such a District Board, it is not to be 
wondered that a Magistrate who did his duty would be 
unpopular with certain persons. It is admitted by 
Dr. Katjii on behalf of Narbada Prasad that there is no 
evidence on the record of enmity or conspiracy on the 
part of Thakur Jaswant Singh on which he can rely. 
We agree -entirely with Dr. Katju. 

The other branch of the defence was that Thakur 
Jaswant Singh, together with one Sheo Kunwar, con- 
spired to bring the charge in this case out of enmity. 
The reason of the enmity as regards Sheo Kunwar was 
alleged to be that Narbada Prasad was' the reversioner of 
Sheo Nunwar, that Sheo Kunwar adopted the son of one 
Sheo Balak in order to defeat the claim of Narbada 
Prasad, and that from that date these conspirators were 
determined to do something to put Narbada Prasad out 
of the way. That this is an unfounded accusation is 
clear from the record itself. The defence evidence shows 
clearly that the adoption took place in June or July, 
19-28, and that the investigation by Thakur Jas'u’-ant 
Singh ended in March, 1928, and the Government sanc- 


" - V' 
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Before Mr, Justice Sulahnan and Mr, Justice KendalL 

MAUJI AND ANOTHER (DEFENDANTS) V. BHAGOLB AND AN- 
OTHER (Plaintiffs).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), section 
12 (3) — “Descended from common ancestor” — Sale Toy 
Hindu widoio — Pre-emption by her husband’s brother. 

Upon a sale by a Hindn widow of property which she 
has inherited from her husband, her husband’s brother has 
no preferential claim of pre-emption under section 12, clause 
(3), of the Agra Pre-emption Act, because he and the 
vendor, i.e., the widow, are not descended from a common 
ancestor. Descent from a common ancestor of the vendor’s 
husband does not make the section applicable. 

Dr. M. H. Fariiqi, for the appellants. 

Messrs. K. 0. Carleton and Krishna Murari Lai, 
for the respondents. 

SuLAiMAN and Kendall, JJ. ; — This is a defen- 
dants’ appeal arising out of a suit for pre-emption. 
The pedigree is set forth in the plaint. The plain- 
tiffs are the grandsons of Phul Singh, another 
grandson of whom was Jugal Kishore who is dead. 
The vendor is Musammat Sardar, his widow. Both 
parties are co-sharers in the village, but the plain- 
tiffs claim preference on account of their relation- 
ship with Musammat Sardar. The lower appellate 
court has held that though the vendor Musammat 
Sardar was not related by blood to the plaintiffs 
respondents, the latter have a preferential claim as 
against the defendants appellants. The property 
held by the widow is a Hindu widow’s estate, and 
the learned Judge has thought that the plaintiffs 


* Second Appeal No, 670 of 1927, from a decree of H. J. Collister, 
District Judge of Jliansi, dated the 6th of January, 1927, confirming a 
decree of Krishna Das, Munsif of Dalitpur, dated the 16th of July, 1926. 
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■being related to her husband have preference. He 
has conceded that if the property transferred by her 
were her self-acquired property or her stridhan the bhagoib. 
plaintiffs would not have come within the meaning 
of section 12, sub-clause (3). Now, in order to 
succeed the plaintifis must not only show that they 
are related to the vendor but must also show that 
they are descended from a common ancestor. The 
learned Judge has overlooked this portion of sub- 
clause (3). Although the plaintifis are in a way 
related to Musammat Sardar, namely by marriage, 
they have not a common ancestor with her. It 
iherefore seems to us that the plaintiffs do not come 
within the meaning of section 12, sub-clause (3), 
inasmuch as they have not an ancestor common with 
the vendor. 

Our attention has been drawn to the case of 
■Jagru'p Singh v. Indrasan Pande (1), where the 
plaintiff, though related to the husband ofi one of 
the vendors, was given a decree. The judgement 
does not show that this point was specifically raised 
before the learned Judges, and it seems that the 
respondent did not argue that the plaintiffs did not 
come within section 12, snb-clause (3), on that 
account. In an unreported case, Manrup Singh v. 
Maliadeo Kuar (2), decided by another Bench, of which 
one of us was a member, it was held that descent from 
a common ancestor of the vendor’s husband was not 
the same thing as that from a common ancestor of 
the vendor, and that relationship by marriage with 
the vendor did not entitle the plaintiff to preference 
under sub-clause (3). We agree with the latter pro- 
nouncement. In our opinion the plaintiffs have no 
preference over the defendants. 

tl> (1923) I. L. E., 48 All., 347. (2) S. A. No. 1632 of 1924, decided 

on tie 5tli of Marcli, 1925. 
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— ^ The appeal is accordingly allowed, the decrees 

of the courts below are set aside, and the suit is dismissed 
Bhasole. with costs. 


Before Sir Grimwood Meats, Chief Justice, and Mr. Justice- 

Young. 

ircfe! 7. KUMAR AND ANOTHER (PLAINTIFFS) V. TRIVEDI 

AND COMPANY (Defendant).* 

Arbitration-Agreement to refer future differences— Act 

No. IX of 1899 (Indian Arbitration Act), section 19 Act 

(Local) No. I of 1912 (U. P. Arbitration Amendment 
Act) , section 2 — “Submission” — Ari abortive arbitration 
resulting in an invalid award does not exhaust agree- 
i ment to refer. 

I ■ ^ . . . 

The U. P. Arbitration (Amendment) Act, 1912, section 
2 of which modifies the definition of a submission” as 
I contained in the Indian Arbitration Act, has no application 

to an agTeement to refer to arbitration, which was alleged 
to have been executed at Cawnpore, to which the Indian 
, Arbitration Act applied, and which provided that the arbitra- 

hon was to be made in Calcutta by two European merchants, 
of that place. 

An arbitration endnig in an award which is set aside as 
being invalid is an abortive arbitration, and the agreement 
to refer is not exhausted thereby. 

Mr. Uma Shankar Bajpai, for the appellants.. 

Ml. Shambhu Nath Seth, for the respondents. 

Mears, C. J. and Young, J. : — The plaintiffs 
•and the defendants entered into a contract for the 
purchase of certain plate cuttings, the plaintiffs being 
the buyers and the defendants being the vendors. 
The plaintiffs, on the 31st of December, 1925, entered 
into the ordinary form of contract which provided 
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for arbitration in the event of any dispute or differ- 3929 
■ence. A dispute arose and the parties each appoint- Bikhab 
ed an arbitrator, and after the refusal of the 
Bengal Chamber of Commerce to act as umpire, they 
appointed a Mr. Cameron. For reasons which we 
need not enter into, the High Court of Calcutta set 
Mr. Cameron’s award aside, and thereupon, on the 
21st of June, 1927, the defendants nominated Mr. 

Lee as their arbitrator, he having been the same 
gentleman who had sat as arbitrator on their behalf 
before. The plaintiffs objected to this, probably on 
the ground that Mr. Lee had already expressed his 
opinion favourably to the defendants. The plain- 
tiffs made various applications to get the appointment 
•of Mr. Lee, who by lapse of time was said by the 
■defendants to have become sole arbitrator, set aside, 
and failed. Thereupon, on the 10th of February, 

1928, the plaintiffs instituted a suit in the court of 
the Subordinate Judge of Cawnpore, claiming 
Es. 5,000 as damages, the damages being, as the 
plaintiffs contended, the monetary compensation to 
which they were entitled by a breach of contract 
arising under this very engagement of the 31st of 
December, 1925. Thereupon the defendants applied 
under section 19 of the Indian Arbitration Act to 
stay the suit, and Mr. Raja Ram, a Judge of great 
experience in commercial matters, made the order 
staying the suit. From that order the plaintiffs have 
appealed here. 

We are of opinion that the learned Subordinate 
Judge came to a right conclusion, and that the 
matter is, when one examines the terms of the con- 
tract, beyond argument. 

The first point to be noticed is that the price of 
the goods was to be paid in Calcutta, and when one 
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.turns to the arbitration clause, which is No. 4 of 
the printed form, it is seen at once that the buyers, 
bound themselves to an arbitration, which, by the 
terms of clause 4, indicated exactly how and where 
that arbitration was to proceed. 

Clause 4 runs as follows;. — “If any question, 
dispute or difference whatsoever shall arise between 
sellers and buyers touching this contract, then, and 
in any such case, sellers will be entitled at their 
option to require buyers to submit the matter in 
difference either to the arbitration of two European 
merchants in the trade in Calcutta (one to be appoint- 
ed by sellers and one by buyers) or, in the event of 
their differing, of an umpire appointed by such arbi- 
trators before entering on the reference, or to the 
arbitration of the Bengal Chamber of Commerce. 
The award of such arbitrators, umpire or Chamber 
shall be final and binding on both the parties, either 
of whom will be at liberty to apply that the same may 
be filed as a rule of court.” 

Now that was part of the agreement on the part 
of the plaintiffs who wanted to get certain goods from 
the defendants, and who could only get these goods 
from the defendants if they entered into that form 
of contract on which the defendants insisted. The 
plaintiffs are bound by the promise that they made, 
and the promise, put in words other than those in 
clause 4, was that if at any time there should be a 
dispute between the buyers and sellers, the sellers 
could, if they wished, force the buyers into an arbi- ' 
tration. That arbitration was to be held in Calcutta 
and two European merchants were to be the arbitra- 
tors, one appointed by each party. In the event of 
the arbitrators disagreeing, the award was to be made 
by an umpire, and such award was to be final and 
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binding. There were provisions dealing with the 
failure of the buyers to appoint an arbitrator or to bikhab 
take part in an arbitration, and in that event the 
sellers were entitled to proceed esc varte, and the award teivmi 
S 0 obtained was to have the same legal effect as if 

the matter had been fought out after contest with 

arbitrators on each side and an umpire. That was 
the bargain, and it necessarily follows that if the 
plaintiffs desire to break away frcni it and institute 
a suit, the court must, under section 19 of the Indian 
Arbitration Act, stay such a suit. 

Two points have been taken on behalf of the ; 

appellants, and one is that there was no proper sub- I 

mission as required by the U. P. Arbitration Act. 

The answer is that one must look to the contract. 

The contract provided for an arbitration in Calcutta 
in the event of any dispute arising. In our opinion 
the U. P. Arbitration Act has no application what- 
ever to this matter. 

The second point that was put forward was that 
inasmuch as there had been one arbitration and that 
had been abortive, the agreement contained in clause 
4 of the contract had exhausted itself. There has 
never been an arbitration, there has been an attempted 
arbitration, which, wlien examined by the court, 
was found not in law to have been an arbitra- 
tion at all, and that- was set aside and swept away. 

The fact that the parties did endeavour to solve their 
differences by recourse to arbitration and failed does 
not, in our opinion, in the slightest degree affect the 
validity of clause 4, and it is no answer to say that 
the parties went through, what all of them actually 
believed at the time was, an arbitration in due form, 
if, when examined by the court, the arbitration was 
found to have been of no legal effect. 
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_ The consequence is that this appeal must be dis- 
missed and the suit must be stayed in accordance with 
the order of Mr. Raja Ram. 

Before Mr. Justice Sulaiman and Mr. Justice Banerji. 

.. ;IMTIAZ BIBI (Plaintu’f) v . KABIA BIBI (Defendant).* 

Civil Procedure Code, section Ml — Legal representative of de- 
ceased judgement-debtor — Claim by legal representative 
that property is his own and not an asset of the deceased 
judgement-debtor — Separate suit not maintainable. 

M^eie the legal represeDtative of a deceased judgement- 
debtor asserts that the property attached and sought to be sold 
is his own property, acquired by him under a transfer previ- 
ous to the attachment, and is not part of the assets of the de- 
ceased judgement-debtor, the question is one which comes 
within section 47 of the Civil Procedme Code. Hence, where 
no such claim was raised in the execution court and the pro- 
perty was sold and was purchased by the decree-holder, a suit 
to recover the property, based on such a claim, does not lie 
Seth Chand Mai v. Durga Dei (1) and Dulla v. Shib Lai (2), 
followed. Gulzari Lai v. Madho Ram (3), Bhagwati v. Ban- 
wan Lai (4) and Bulaqi Das v. Kesri (5), distinguished. 

Mr. Hem Chandra Mukerji, for the appellant. 

Mr. Panna Lai, for the respondent. 

Sulaiman and Banerji, JJ. This case has been 
referred to a larger Bench on account of an apparent con- 
flict between the case of Dnlla v. Shib Lai (2) and the 
case of Bulaqi Das v. Kesri (5). 

One Abdul Rahman died in 19.17 leaving a widow 
Musammat K abia Bibi and a daughter as w'ell as three 

SlsTof S:/ 1926''- 

of dat;j™tLeT7tf 

(1) (1889) I. L. E., 12 AIL, 313. (2) (1916'1 I Ti *R qq ait An 

(S) (1904) I. L. E 26 All., 447. (4) (1908) I.’ L.' E.'.’slM ’’82 ’ 

(5) (1928) I. L. E., 50 All., 686. ’ ® 
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brothers as his heirs. One of his brothers, Abdul Karim, . 
promptly made a gift of his share which he had inherited 
in favour of his wife Musammat Imtiaz Bibi. A suit 
was brought by Musammat Kabia Bibi for recovery of 
her dower-debt against the heirs of the deceased by 
realization of the amount' out of the assets left by him. 

There can be no doubt that the heirs w’ere liable to pal^i^* 
the dower-debt when they took the assets. A compro- 
mise decree was passed in favour of Musammat Kabia 
Bibi against the heirs, including Abdul Karim. Abdul 
Karim died afterwards and his heirs, including Musam- 
mat Imtiaz Bibi his wddow, were brought on the record ^ 
as the legal representatives of the deceased judgement- j 
debtor. Musammat Kabia Bibi decree-holder proceeded ^ ■ *• ' 

to execute the decree and attached the property of her j 

deceased husband in the hands of his heirs, including the 
share in the possession of Musammat Imtiaz Bibi. No 
objection appears to have been raised by the latter on the 
occasion and the property was sold and purchased by the 
decree-holder Musammat Kabia Bibi herself. Musam- 
mat Imtiaz Bibi has now brought the suit for recovery 
of possession on the ground that it was no part of the 
assets of the deceased Abdul Karim and could not have 
been validly sold in execution of a money decree against 
Abdul Karim. Both the courts below have dismissed the 
suit on the ground that it was barred by section 47 of the 
Code of Civil Procedure. 

It appears to us that this case is concluded by the 
ruling in the Full Bench case of Seth Chand Mai v. 

Durga Dei (1) which has been followed in subsequent 
cases. There, too, a simple money decree was passed 
against a judgement-debtor wKo died and his legal repre- 
sentatives were brought on the record in execution pro- 
ceedings to represent him. They raised the question as 
to a certain property which they said was no part of the 
(1) (1889) I. L. E., 12 All., 313. 
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deceased’s assets in tlieir hands but was their own pro- 
perty. Pour out of the five learned Judges held that the 
case was covered by section 244 of the old Civil Proce- * 

dure Code. Straight, J., on page 322 remarked: “I 
do not think, wlien the representative of the deceased 
judgement-debtor says in regard to the property which 
he contends is not the property of the deceased judge- 
ment-debtor but is his property, that it can rightly be 
said that he thereby sets up a jus tertii” . He admitted 
that the case would be different if he were trustee or re- 
presenting some character wholly separate from his per- ' 

sonal and individual character. Edge, C. J., on pages 
323 and 324 also pointed out the same distinction and 
held that where the representative merely asserts that 
tlie property sought to be sold is his own property to 
which he is beneficially entitled by purchase or from its i 

having come to him otherwise than as a representative 
of the deceased judgement-debtor, it is not a case in , 

which he has set up a jus tertii. The learned Judge also 
agreed that the case would be different if the representa- j 

tive of the judgement-debtor opposed the execution on the j 

ground that the property vested in him as trustee or as 
executor of someone else. Brodhijrst, J., concurred in 
that opinion. Mahmood, J., also agreed wfith that view 
and on page 327 pointed out that a distinction w^as to be 
drawn between the capacity of the judgement-debtor as j 

representing his owm interest and his capacity as repre- ' 

senting an interest which did not vest in him and which 
one w'ould call a legal jus tertii. The learned Judge held ■9 

that as soon as a person is impleaded and objects against 
tlie execution of the decree he is bound, so long as he 
claims in respect of the property against which execution 
is sought a right no other than that which vests in him 
in his own person, to raise those objections in the exe- 
cution of the decree and cannot be allowed to reagitate 
the matter in a regular suit. Tyrrell, J., however, dis- 
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seated. Although in that case the point arose in appeal 
and before the property presumably was actually sold, 
the case is a clear authority for the view that the legal o. 
representative of a deceased judgement-debtor, "when she 
is asserting that a certain property is her own property 
and no part of the assets of the deceased in her hand, is 
raising an objection relating to the execution, discharge 
or satisfaction of the decree wnthin the meaning of sec- 
tion 47 of the Civil Procedure Code and that the question 
is between the representatives of the parties. In the 
present case, also, Musammat Imtiaz ought to have ob- 
jected to the attachment of the property in her hands on 
the ground that it w^as no part of the assets of her de- 
ceased husband but had been acquired by her under a gift 
previous to the attachment. She was bound to raise this 
objection if it were good, as she was asserting her own 
personal rights to the property and was not putting for- 
ward the claim of any stranger to the execution proceed- 
ings. The case, in our opinion, is therefore fully covered 
by the ruling in the Pull Bench case quoted above, which 
has never been doubted in this Court. It w'as expressly 
followed, as it Avas bound to be, in the case of Dulla v. 

Shih Lai (1). The only difference between the latter case 
and the present case is that there the legal representatives 
were brought on the record before the decree was passed. 

The principle underlying both is, however, the same. 

The rulings in the Full Bench cases of Gidzari Lai 
V. Madho Ram (2) and Bliagwati v. Banwan Lai (8) 
are not directly in point. We would also hold that the 
case of Bulaqi Das v. Kesri (4) does not deal with the 
point which arises in this particular case and it is not 
therefore necessary for us to express any opinion on the 
question decided there. 

We accordingly dismiss this appeal with costs. 

(1) (1916) I. L. E., 89 All., 47. . (2) (1904) I. L. E., 26 All., 447. 

(3) (1908) I. L. E., 81 All.. 82. (4) (1928) 1 . L. R., 50 All., 686. 
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Before Mr. Justice Sulaiman and Mr. Justice Sen. 

GUEDIAL SINGH (Plaintiff) v . AEJUN SINGH and 
oiiHEBs (Defendants).* 

-ict (Local) No. XI of 1922 (Agra Pre-emption Act), section 
19— Ex parte decree for^ pre-emption— Set aside under 
order IX, rule 13— Acquisition thereafter by defendant of 

a share in the village— Plaintiff’ s right not defeated there- 
by. 

An ex parte decree, even though it has subsequently been 
^t aside by the court under order IX, rule 13, of the Civil 
Procedure Code, is within the scope of the clause “where a 
decree for pre-emption has been passed” in section 19 of the 
Agra Pre-emption Act. Where, after the ex parte decree had 
been set aside the defendant vendee obtained by gift a share 
in t le the plaintiff’s right to a decree for pre-emption 

could not be defeated thereby, inasmuch as a decree, thragh 
ex parte for pre-emption had actually been passed before tL 
defendant s acquisition of the status of a co-sharer. 

Mr. Shiva Prasad Sinha, for the appellant. 

Mr. Saila Nath Muherji, for the respondents. 
Sulaiman and Sen, JJ. .--This is a plaintiff’s ap- 
peal arising out of a suit for pre-emption. The sale deed 
x^’as executed on the 8th of January, 1923, and a suit for 
pie-emption was instituted on the 7th of July, 1924. 

At first an ea; parte decree was passed against the defend- 
ants vendees on the 31st of July, 1924. Subsequently 

parte decree under 

s ^d f ’ \l’ Code was pre- 

sented because there was no personal service on the de- 

been shown and the parte decree was set aside and the 
suit was restored on the 10th of January, 1925. After 
^hat , on the 28th of April, 1 925, the defendants obtained 

District P- K. Ray', 

•decree of Kanhaiya Lai Naffar 1927, reversing a. 

■dated tie 34th o/neeemwfMSS^^^ ‘ Subordinate Judge of Mainpiri, 
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a gift of a small share in the same village, which placed 
■ them on the same footing as the plaintiff. The court of 
first instance decreed the suit on the 14th of December, " o. 
1925, but the appellate court has dismissed it. The lower 
appellate court has held that by virtue of this gift the 
defendants were entitled to defeat the plaintiff’s suit al- 
together. 

It has now been held by a Full Bench of this Court 
in the case of Ram Saran Das v. Bhagicat Prasad (1) 
that a gift taken by a vendee, during the pendency of the 
suit, which has the effect of depriving the pre-emptor of 
his right to be substituted in place of the vendee at the 
time when the decree is to be passed is a good defence to 
the suit under section 19 of the Act. That section, how- 
ever, has a further provision that where a decree for pre- 
emption has been passed in favour of a plaintiff, whether 
by a court of first instance or of appeal, the right of such 
plaintiff shall not be affected by any transfer or loss of 
his interest occurring after the date of such decree. 

The question before us is whether this provision 
would govern a case where an ex parte decree has been 
obtained by the plaintiff once, but that decree has been 
set aside by the same court. It is noteworthy that the 
tense used in this portion of the section is the present per- 
fect tense, and we think that it would certainly cover the 
case of an ex parte decree once passed even though it has 
been set aside subsequently. 

When an ex parte decree is passed the defendant has 
two courses open to him. He may either apply to the 
court under order IX, rule 13, of the Civil Procedure Code 
and if he shows good cause as required by that rule he 
may have the decree set aside. Or he may appeal from 
the ex parte decree and may on the same ground ask the 
appellate court to set it aside. 

(1) (1928) 1. L. E., 51 All., 411. 
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In one case the suit will be restored to its original 
number and in the other it would he remanded by the 
appellate court. In either case the ex parte decree would 
have been the same. It seems to us that in the case 
where the suit has been remanded on a reversal of the 
ex parte decree there can be no doubt that nothing vvhich 
happens subsequent to the ex parte decree would preju- 
dicially affect the right of the plaintiff. The same prin- 
ciple will apply to a case where a decree has been set 
aside by the first court itself. There is nothing in the 
language of this section which would indicate that the 
decree passed by the court of first instance must be a 
subsisting decree up to the time when the loss of the 
plaintiff’s right occurs. We think that if once such a 
decree has been passed, nothing which happens after that 
date can affect the rights of the parties. The mere fact 
that for some reason or another the previous decree has 
been set aside and the suit restored would not take the 
case out of the scope of section 19 of the Agra Pre-emp- 
tion Act. 

We are therefore clearly of opinion that in the pre- 
sent case the vendees are not entitled to take advantage 
of the gift taken by them subsequent to the 31st of July, 
1924, on which date the plaintiff succeeded in obtaining 
“a decree for pre-emption”. 

We accordingly allow this appeal and setting aside 
the decree of the lower appellate court decree the plain- 
tiff’s suit for pre-emption on payment of Es. 4,500 with- 
in two months from this date. 
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Before Mr. Justice Sulaiman and Mr. Justice Pullan. 
RAJ MAL AND ANOTHER (DEPENDANTS) « t^TTA\-T7A-D 

(Defendants).^ 
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ambiguous, but reading the Whole of that section, parti- 
’ cularly the latter portion of it which lays down that the 
right of pre-emption would be extinguished unless such 
person within the period of one month of the receipt of 
the notice communicates his intention to purchase, no 
doubt is left that service on the pre-emptors is essenfial. 
Their right is only extinguished when they allow one 
month to expire after the receipt of such notice. There 
is therefore no force in this ground. 


The next ground relates to the question of consider- 
ation. [This portion of the judgement, not material to 
this report, is omitted.] We therefore think that there 
is no force in this appeal and it is dismissed with costs. 


Before Mr. Justice Mukerji and Mr. Justice Niamat-ullah. 

BAIJNATH (I>bfend.4Nt) v. DHANI EAM (Plaintiff).* 

Court fees — Deficiency in lower court demanded by appellate 
court from respondent — Non-compliance by respondent — 
Poicer to refuse him hearing — Power to refuse him costs. 

Where the respondent (plaintiff), on being called upon 
by the appellate court to make good a deficiency in the court 
fee paid by him in the first court, does not comply, the ap- 
pellate comt can not only stay issuing its decree if it be in 
his favour, but can refuse to hear him on the appeal and 
can, if the appeal fails, refuse him costs. Mohan Lai v. 
Nand Kishore (1), referred to. 

Messrs. B. Malik and Baleshwari Prasad, for 
the appellant. 

Mr. Satish Chandra Decs, for the respendent, 
Mukerji and Niamat-ullah, JJ. This is a 
second appeal by one who was the defendant in the 

* Second Appeal No. 1781 of 1927, from a decree of E. Bennet, 
District Judge of Agra, dated the 25th of May, 1927, confirming a decree 
of Y. S, Gahlant, Munsif of Agra, dated the 19th of Eebruary, 1927. 

(1) (1905) I. L. B., 28 AIL, 270. 
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suit. The parties to the suit, at one stage of it, i 

agreed that the Munsif, before whom the suit was, Baiwath I 

should decide the case, after hearing certain documen- dhani 
tary evidence and making an inspection of the locality. 

They agreed that they would accept the decision of 
the learned Munsif. On the case being decided by 
the Munsif, an appeal was filed by the defendant | 

before the District Judge. The District Judge held i 

that the parties had constituted the Munsif an arbi- 
trator and no appeal lay from what was virtually 
an award. In this view, the learned Judge dismiss- 
ed the appeal. In this second appeal the view of the 
learned District Judge has been contested. j 

We are of opinion that the view of the learned 
District Judge is correct and we dismiss this appeal. 

On the question of costs we are of opinion that 
the respondent should not have any. We have 
refused to hear the learned counsel for the respon- 
dent. The reason was this. It was reported that 
there was a deficiency in the court fee paid by the 
plaintiff respondent in the court of first) instance.: 

The respondent was called upon to make good the 
deficiency, but he has not done it. The learned counsel 
for the respondent has urged that the only conse- 
quence of the ncn-payment of the court fee by his 
client should be that this Court will refuse to “issue 
the decree” in his favour till he makes good the defi- 
ciency. The learned counsel relies on the Full Bench 
case of Mohan Lai v. Hand Kisliore (1). In that 
case the question was whether the respondent, who 
had failed to make good the deficiency, should have 
his appeal before the lower appellate court (which had 
succeeded) dismissed or whether there was some other 
remedy to compel him to make good the deficiency. 

(1) (1905) 1. h. B., 28 All., 270. 

65 AD. 
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. All that the learned Judges held was that the pro- 
baijnaih cedure of dismissing the respondent’s appeal before 
dhani the lower appellate court was not a right procedure, 
and that the proper thing to do would be to “stay 
issuing the decree in favour of the respondent, if 
such should be passed, until such time as the addi- 
tional court fee due by him may be paid”. As we 
read the judgement, the learned Judges never indi- 
cated that this was the only way of bringing pres- 
sure on the respondent to make good the deficiency. 
The Court Fees Act does not provide any means by 
which the deficiency in court fee can be realized. 
The courts have always taken it upon themselves 
to realize it by such lawful means as might be open 
to them. One of us and the learned Chief Justice, 
sitting together, have more than once held that one 
of the ways that was open to the court of enforcing 
payment would be not to hear the counsel for the 
respondent who was in contempt. We followed this 
procedure and refused to hear the respondent’s coun- 
sel in second appeal. 

In the result, the appeal is dismissed but with- 
out costs. 


APPELLATE CRIMINAL. 


jg 29 Before Mr. Justice Dalai. 

9- EMPEEOR V. SIS RAM and others.* 

Indian Penal Code, section 366A — Procuration of minor girl — 
Offering the girl to several persons successively for sale - — 
Whether fresh offence for each offer. 

An offence under section 366 A, Indian Penal Code, is 
one of inducement with a particular object, and when after 
the inducement the offender offers the girl to several persons 
a fresh offence is not committed at every fresh offer for sale. 

* Criminal Appeal No. 98 of 1929, from an order of D. C. Hunter, 
Sessions Judge of Moradabad, dated tbe 17tb of December, 1928. 
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Jail Appeal; the appellant was not represented. 

The Government Pleader (Mr. SanJcar Saran), 

-for the Crown. Sis Eam 

Dalal, J. ; — ^^The case is a very clear one. All 
the appellants have been rightly convicted, and I 
dismiss the appeal. What delayed my decision for 
a considerable time was by reason of a second similar 
charge against Sisram and Debi for seducing the 
same girl. This refers to appeal No. 97. The 
learned Judge has not explained the circumstances. 

What the learned Government Pleader and I gather 
is that Sisram and Debi were separately tried for 
offering the girl after seduction to separate persons 
for sale. An offence under section 366 A, however, 
is one of inducement with a particular object, and 
when after inducement the offender offers the girl to 
several persons a fresh offence is not committed at 
every fresh offer for sale. Several offers for sale 
evidence the criminal intention of the offender just 
as much as one offer for sale. Under the circumstan- 
ces once Sisram and Debi were convicted of seducing 
the girl, they could not be convicted over again for 
the same seduction unless in a case where the girl had 
returned to' her parents and then subsequently there 
had been a fresh seduction. Such is, however, not 
the case in appeal No. 97. The conviction in the 
case of appeal No. 97 would have been fully justified 
if there had not been a previous conviction in appeal 
No. 98. Under section 397 of the Code of Criminal 
Procedure this Court has power to direct separate 
sentences of separate trials to run concurrently. The 
order in appeal No. 97, therefore, shall be that the 
sentence in that case shall run concurrently with the 
sentence in appeal No. 98, and that otherwise the 
appeal is dismissed. 
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Before Mr. Justice Dalai. 

EISAL SINGH v. BALJIT SINGH and others.* 

Criminal Procedure Code, section 189A- — Public right, denial 
of— Power of Magistrate to require either party to get 
the question of the right decided by a civil court — Juris- 
diction. 

A Magistrate, while staying proceedings in accordance- 
with clause (2) of section 139A of the Criminal Procedure- 
Code, has jurisdiction to direct a party to take proceedings 
in the civil court for decision of the matter of the existence 
of the publ’c right in question and to fix a period of time 
therefor. 

Mr. Saila Nath Mukerji, for the applicant. 

Messrs. Nehal Chand and Harendra Krishna 
Muherji, for the opposite parties. 

Dalal, J. : — ^As I have previously remarked in 
several judgements, chapter X of the Code of Cri- 
minal Proceduiie was kiot Revised fwith care in 1923 
when additions were made to it in accordance with, 
certain rulings of certain High Courts. In section 
139A it is not stated who is to have the matter of 
the existence of a right decided by a competent civil 
court and what order the Magistrate has to pass in 
order to reach an end to the criminal litigation. Under 
clause (2) of that section the Magistrate has to stay 
proceedings, and obviously the proceedings are not 
meant to be stayed indefinitely. There should be 
some period of the stay, and the Magistrate ought 
to have the powder of dismissing the application on 
the right not being decided by a civil court on motion by 
a particular party within a certain time. In the 
present case the question of the authority of the 

* Criminal Reference No. 107 of 1.929. 
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Magistrate to toect a party to take proceedings in 

Chand bv Mr. Lhal 

oasm! and argument was addressed to me only on 

tte parttonlar facts of the present case as to whether 

statute l™ ant“f ^ '* "“‘■'J' '»a from 

tatute law and from oases decided by this Court. 

Ummg to the particular facts of this case Ri^al 
ingh desired that there should be a public road over 
par icu ar area of land which is claimed by Baliit 

is relink ’ ^ *0 “« *at there 

defend thatT* “ 

defendants that for some considerable time past there 

tratoTbyT’'**”? “5' public right of way as 
etaimrf by the complainant.” The present decision 

therefore, is m favour of the defenLt. and if no 

tlaitl't”^ ‘ufen the result would be that the com. 

P b application would he dismissed. Under 
he circumstances I direct that Ri.sal Sinc^h shall 
pr^ve the^ existence of a public right of way over the 

defauh year of today’s date, in 

dism Magistrate will be at liberty to 

dismiss his applicaticm. 
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MISCELLANEOUS CEIMINAL. 


1929 

April, 15. 


Before Sir Grimioood Mears, Chief Justice. 
MUHAMMAD INAYAT ALI v. EMPEEOE.* 
Professional misconduct — Legal Practitioner — Refusal to ap- 
pear in a case against a brother practitioner — Duty of 
advocate. 


The refusal of a lawyer to take up a brief for a member 
of the public, simply and solely on the ground that he would 
be appearing against a brother practitioner who was the litiga- 
ting party on the other side, or putting forward untrue excuses 
when the real reason is a disinclination to appear against a 
brother practitioner, is professional misconduct; that is, it is 
a breach of the duty which the acceptance of the status of an 
advocate demands from every man who becomes an advocate. 

Mr. Saila Nath Mukerji, for the applicant. 

The opposite party was not represented. 

Mbars, C. J. This is an application for the 
transfer of a case on the very singular ground that local 
counsel refuse to carry out the obligations which, by their 
profession, they are bound to do. Quite recently a simi- 
lar complaint was made by a member of the public, and 
I then pointed out that the refusal of a lawyer to take 
up a brief for a member of the public, simply and solely 
on the ground that he wfould be appearing against a 
brother practitioner who was the litigating party on the 
other side, is professional misconduct; that is, it is a 
breach of the duty which the acceptance of the status of 
an advocate demands from every man who becomes an 
advocate. There is a definite and well-recognized rule, 
which however does not seem to be understood in this- 
country, that a lawyer must take up a case for any mem- 
ber of the public if — 

(1) a fair and proper fee is tendered to him; 

(2) adequate instructions are given; 
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(3) the case is of a class which the lav^’er is ac-____^ 
customed to do. mchaicmId; 

IXAYAT 

That is the general rule, but he may or course legi- v. 
timately decline to take up the case if, for instance, he 
1 has an outstation engagement, or is engaged in some 

social function such as a marriage, or is incapacitated by 
ill-health or any reason which a sensible man would 
recognize as adequate. But to refuse to take up a case 
simply and solely on the ground that the advocate will not 
appear against a brother practitioner, or to put forward 
untrue excuses when the real reason is a disinclination I 

to appear against a brother practitioner, is, in each case, 
professional misconduct and can and should be dealt with 
as such. The reason for the rule is obvious, and if law- • 

yers as a body refuse to act against other lawyers, they . 

would become a class standing above the law, and justice 
would be denied to the public. 

i 

*7v w w I 

i 

There is also another matter w^hich, if true, has an i 

unpleasant aspect. The case apparently is that Muham- i 

mad Inayat Ali Khan, the applicant, assaulted Khan ! 

Bahadur Pazal-ur-Rahman Khan. Whether he did so < 

or not must he a relatively simple matter of fact, and, ac- 
cording to the papers before me, a question of fact on \ 

which both sides can be heard and a decision given in the 
course of an hour or two. I am greatly suiqorised to find 
in the affidavit a statement that “most of the leading 
criminal practitioners are appearing in the case as 
counsel for the complainant, among them being Hafiz ■ 

Zakir Ali and Mr. B. Nund, Barrister-at-law.” 

Mr. Saila Nath tells me that he understands that at least 
five gentlemen have already been engaged on this very 
simple matter to defend and protect the interests of Khan 
Bahadur Kazal-ur-Rahman Khan. I doubt if this can 
be correct, because it must be perfectly apparent to' Khan 
Bahadur Kazal-ur-Rahman Khan that two gentlemen are 


i 
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! j^ore than sufficient adequately to present his case, and 

i ^ that if in fact he did engage others, he would lay himself 

Emp^ob open to the suggestion that he had done so for the pur- 
i pose of shutting out Muhammad Inayat Ali Khan from 

i obtaining their services or had brought in friends for the «■ 

' purpose of giving them advertisement. Nobody can- 

I seriously suggest that the simple question whether A 

' struck B at a given place on a given date can require the 

I I services of more than one counsel, though it may be 

i I ' reasonable to add a second so that one of them would , 

i [ certainly be present at the hearing. 

1 A copy of this order is also to be sent to Khan Baha- * ; 

I } dur Kazal-ur-Eahman Khan, because I am sure that he 

! ‘ must wish to act uhth complete propriety in this matter, 

1* , and I go further and say that it is his duty, from his posi- ^ 

■ tion at the Bar, to make it clear to the other members of * | 

his profession at Shahjahanpur that they should conform ■ I 

I ! to the rules of the profession and most certainly accept 1 

I the brief against him if the conditions that I have men- 

j ■ tioned are fulfilled by Muhammad Inayat Ali Khan. No- I 

I body with the least degree of level-headedness and good ; 

sense could, for a moment, suppose that any brother law- 
yer would regard the appearance in court of a brother 
practitioner against him as a personal matter. It is not i 

personal in the slightest degree. The conduct of a case | 

in court should be as impersonal as an operation by a | 

surgeon, and for any practitioner to feel that a brother | 

practitioner would be aggrieved on this account shows a 
lack of understanding of how people with decent instincts 
behave to each other. I 

r . . ' ! 

[After some detailed directions, which are here 
omitted, the judgement concluded.] j 


Meanwhile I stay the hearing of this case in the 
court of the learned Magistrate until further orders. 
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EEYISIONAL CIVIL. 

Before Mr. Justice Mukerji. 

BHAGWAN DAS LACHMI NAEAIN (Pl.4intiff) v. 
BENGAL-NAGPUE EAILWAY (Defend.4nt).* 

Act No. IX of 1890 (Railways Act), section 77 — Notice of 
claim — “Deterioration" — Delay in delivery — Fall in 

market rate. 

The word “deterioration” in section 77 of the Eailways 
Act includes loss in value owing to delay in dehvery and a fall 
in the market value of the goods consigned. Hence, a suit for 
the recovery of such loss is not maintainable without the notice 
required by the section. 

Mr. Amhika Prasad Pandey, for the applicant. 

Mr. B. Malik, for the opposite party. 

Mukerji, J. : — This is an application in revision 
against the decree of the Judge, Small Cause Court, and 
arises under the following circumstances. 

The applicant firm indented some rice from a place 
called Burdaura, served by the Bengal-Nagpur railway. 
The goods were consigned to where the applicant lived, 
namely Deoria, in the district of Gorakhpur. Unluckily, 
the railway receipt was made out to show that the goods 
were sent to a place called Jalalpur. In spite of this fact, 
a part of the consignment arrived at Deoria, nobody could 
tell how, on the 14th of April, 1927. It was not till the 
8th of May, 1927, that the remaining portion of the 
consignment was received in Deoria and handed over to 
the plaintiff. The plaintiff applicant, thereupon, brought 
his suit, out of which this application has arisen, to 
recover certain amounts of money including a sum of 
Es. 230 as damages. The claim for damages w^as based 
on the allegation that by the time the goods arrived, the 
market for the goods (rice) fell and the plaintiff suffered 
a loss. 


1929 

April, 8. 



1 

1 


* Civil Revision No, 5 of 1929. 
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The claim on this point was met on two grounds, 

Bhmwan namely there was in fact no loss, there being no fall in 
Laohmi the market value and that, in any case, the plaintiff was 
namin .(;o give a notice under section 77 of the Eailways 

ebngai. ^(,^3 before instituting a suit. 

...NAGPmi ^ 

Eailwat. rpj^-g claim has been dismissed on. both 

the grounds. 

If I had thought that the suit could be maintained 
without a notice, I would have sent back the case for a 
retrial on the ground that the learned Judge was pre- 
judiced by the fact that the plaintiff had not furnished 
any particulars of his claim for damages along with the 
plaint. Nobody had asked the plaintiff to furnish parti- 
culars and this omission on the plaintiff’s part should uot 
have been the cause of dismissal. 

Section 77 of the Eailways Act requires that “where 
a person claims compensation for ... deterioration . 
... of goods delivered to be carried . the would- 
be plaintiff shall prefer a claim in writing within six 
months of the date of the delivery of the goods for car- 
riage by the railway. The contention of the respondents 
is that the deterioration would cover the fall in the 
market value of the goods concerned. There seems to 
be a conflict of opinion among the authorities on this 
point. A Madras case, viz. Madras Railway Company 
V. Govinda Rau (1) and a Lahore case, India General 
Navigation and Railway Go. v. Harcharan Das (2),' held 
that the word “deterioration” would include a loss in 
the market value of the property and not only a deprecia- 
tion in the quality of the goods. In a more recent case. 
East Indian Railway Company Ltd. v. Diana Mai Gulah 
Singh (3) the Lahore High Court held a contrary view, 
but it does not appear that the previous case in the same 
court had been brought to its notice. 

(1) (1898) I. L, E., 21 Mad., 172. (2) (1912) 15 Inaian Gases., 12. 

(8) (1924) I. L. E., 5 Lah., 523 



t 




V(>L. LI.] 


ALLAHABAD SERIES. 


897 


A surer guide to tlie meaning of the word is furnish- 
ed by the New English Dictionary of Murray. There, 
the word ‘'deterioration’’ is showui as bearing the import 
of impairment of quality or value. 

It appears to me that cases of late delivery must be 
occurring very often wuth the railways, and in such cir- 
cumstances parties to the consignment would be prone to 
claim compensation. If the authors of the Eailways 
Act were anxious to provide for loss, destruction, etc of 
the goods in transit, there was no reason why they should 
forget to provide for the loss of the value of goods owing 
to delay in delivery. I am of opinion that ‘'deteriora- 
tion” does include a loss in the value of the goods 
consigned owing to a delay in delivery. 

The result is that the application fails and it is 
hereby dismissed wdth costs. 


Before Mr, Justice Dahl, 

POKHPAL AND ANOTHER (DEFENDANTS) V, MADHO 
(Plaintiff) 

Jiirisdiation — Civil and reventie courts — Suit to recover amount 
of. revenue paid by a person wrongly reGorded as lambar- 
dar — Act (Local) No. II of 1901 (A.gra Tenancy Act), 
sections 159 and 160 — Payment not voluntary — Payment 
lawfully made — Act No. IX of 1872 (Gontract Act), sec- 
tion 70. 

The plaintiff, who was recorded as lambardar of a certain 
property, paid a certain sum of money as Government revenue 
on citation being issued to him by the revenue authorities. At 
that time, though recorded as lambardar, he had sold his pro- 
perty to the defendants, who “were really liable to pay the 
revenue. He then sued the defendants in the court of Small 
Causes for recovery of the sum. He was then no longer 
lambardar or co-sharer. The defence "was that such a suit 

* CiYil Revision No. 76 of 1929. 
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was cognizable by a revenue court and that the payment, being 
voluntary, was not recoverable. 

Held that no suit could lie in the revenue court Because 
the plaintiff was no longer lambardar or co-sharer and could 
not sue either under section 159 or section 160 of the Tenancy 
Act of 1901. 

Held, also, that the payment was not gratuitous and was 
made lawfully because the plamtiff, whose name continued to 
be recorded as lambardar, was bound to make the payment; 
and the case fell within the purview of section 70 of the Con- 
tract Act. 

Tulsa Kunwar v. Jageshar Prasad (1), and Nath Prasad 
V. Baij Nath (2), followed. Chunia v. Kundan Lai (3), dis- 
tingTiished. 

Mr. Baleshwari Prasad, for the applicants. 

Mr. Girdhari Lai Agarwala, for the opposite party. 

Dal.4L, J. : — The plaintiff Madho Eam, while he 
was recorded as lambardar of a certain property, paid a 
certain sum of money as revenue on citation being issued 
to him by the revenue authorities. At that time, though 
recorded as lambardar, he had sold his property to the 
defendants who were really liable to pay the revenue. He 
sued the defendants in the court of Small Causes for 
recovery of the sum. The pleas were that such a suit 
was cognizable by a revenue court, and, secondly, that 
the payment was a voluntary payment and not recover- 
able under any section of the Contract Act. No suit can 
lie in the revenue court because Madho Eam is no longer 
lambardar or co-sharer and cannot sue either under sec- 
tion 159 or section 160 of the Tenancy Act of 1901. The 
payment was not gratuitous, and, in my opinion, Madho 
Eam paid lawfully because his name continued in the 
village record as lambardar and he was, therefore, bound 
to make the payment to Government. It was the fault 
of the defendants that they did not get the plaintiff’s 

(1) (1906) I. L. R., 28 All., 563. (2) (1880) I. L. E., 3 All., 66. 

(8) Weekly Notee 1882, p. ISO. 
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name removed from the village record on obtaining 
transfer of his property from him. In Tulsa Kunwar 
V. Jageshar Prasad (1) Baneeji, J., held on similar facts madho 
that the payment was not made voluntarily or gratuitous- 
ly and that therefore the case fell within the purview of 
section 70 of the Indian Contract Act. A similar view 
was taken in the case of Nath Prasad v. Baij Nath (2) by 
a Full Bench in 1880. The learned counsel for the 
respondent quoted a ruling of 1881, Chunia v. Kundan 
Lai (3). So far as I understand the facts of that case, 
the plaintiff was not recorded either as a co-sharer or a 
lambardar at the date of the payment and was in no way 
bound to make any payment to Government. 

I dismiss this application in revision with costs. 


Before Mr. Justice MuJcerji and Mr. Justice Niam-at-ullah. 

CHANDEIKA EAI (Applicant) v . SEHIANT EAI 
(Opposite paety').* 

Guardian and ward — Heir of deceased guardian in possession 
of ward's property — Order calling for accounts from 
person not appointed guardian — Order directing him to 
pay a certain sum upon the accounts — Jurisdiction. 

On the death of a guardian appointed by court under 
the Guardians and Wards Act, his heir remained in possession 
of the ward’s property, though the heir was never appointed 
guardian. Subsequently the court appointed another person 
as guardian, and ordered the heir to furnish accounts of 
the minor’s propety in his hands. Accounts being furnished 
accordingly, they were scrutinized and thereupon the court 
ordered the heir to pay a certain amount over to the newly 
appointed guardian. Held that the Judge had no jurisdic- 
tion to make an order against the heir, who was not a 
guardian appointed by him but was in possession of the 


* Civil Eevision No. ,278 of 1927. 

(1) (1906) I. L. E.. 23 AIL, 563. (2) *(1830) I. L. E., 3 AIL, 66. 

(8) Weekly Notes, 1882, p. 160. 
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minor’s property as a trespasser. The proper remedy was 
to direct the newly appointed guardian to institute a suit for 
accounts against him. 

Mr. Shah Zamir Alam, for the applicant, 

Mr. Jwala Prasad Bhargava, for the opposite 
party. 

Mukerji and Niamat-ullah, JJ. : — This is an 
application by one Chandrika Eai against an order 
passed by the learned District Judge of Ghazipur on 
the 1st of September, 1927, directing the applicant to pay 
to the respondent a certain sum of money, which was 
to be reduced partially in the case of his returning 
certain bullocks. 

It appears that the applicant’s father Sukhdeo 
Eai was appointed the guardian of certain minors. 
Sukhdeo Eai having died, the applicant continued to 
be in possession of the minor’s property. Sri Kant 
Eai, the respondent, was then appointed the guardian 
of the minors. At his instance, or that of the Judge 
himiself, the applicant was called upon to furnish an 
account of the minor’s properties he had in his pos- 
session. He furnished an account without any objec- 
tion. The accounts were scutinized and a Commis- 
sioner was appointed. As the result of the Commis- 
sioner’s investigation and report, the order complained 
of was made. 

The points that have been taken in revision are 
that the learned District Judge has erred in not treat- 
ing the report in a certain manner. In our opinion 
we cannot go into the merits of the case. The revision 
should, however, succeed on this simple ground that 
the learned District Judge had no jurisdiction to 
make an order against the applicant, who was not a 
guardian appointed by him. If he happened to be 
in possession of the minor’s property, he was so as a 
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trespasser. Tlie District Judge can certainly direct 
Sri Kant to institute a suit for accounts against the 
applicant and in that suit the question as to how much 
is payable by the applicant may be determined. The 
applicant will then have a chance of taking his case 
before an appellate court. As things stand, we can- 
not scrutinize the evidence that was taken before the 
District Judge, because we are not sitting in appeal 
against his order. 

We set aside the order of the learned District 
Judge as passed without jurisdiction. 

Before Mr. Justice Mukerji and Mr. Justice Niamat-ullali. 
YUDHISHTIE LAL (Decree-holder) v. FATEH SINGH 

.A.ND ANOTHER (JUDGEMENT-DEBTORS).* 

■ChnI Procedure- Code, section 151 — Application for setting 
aside auction sale — Dismissal for default — Restoration. 

Under section 151 of the Civil Procedure Code a court 
has jurisdiction to restore an applicat’on for setting aside 
an auction sale, which was dismissed foi* default of ap- 
pearance. 

Dr. M. L. Agarwala, for the applicant. 

Messrs. Peary Lai Banerji and Satish Chandra 
Das, for the opposite parties. 

Mukerji and Niamat-ullah, JJ. : — This is an 
application by one, who was the decree-holder in the 
court below, for setting aside an order dated the 8th 
of December, 1927, passed by the second Subordinate 
Judge of Saharanpur, in the exercise of our revisional 
power.’ 

The facts are these. The decree-holder brought 
about the sale of the judgement- debtors’ property. 
The judgement-debtors applied for the setting aside 
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of the sale. The application came up for hearing on 
the 30th of June, 1927. On that date there was 
default in the appearance of the judgement-debtors, 
and their application was dismissed for default, the 
sale being confirmed automatically. Within a month, 
of this date, namely, on the 26th of July, 1927, the 
judgement-debtors applied for the restoration of their 
application and for a re-hearing of it. The learned 
Subordinate Judge has granted this application by 
the order under revision. 

The point that has been taken is that the learned 
Subordinate Judge had no jurisdiction to pass an 
order of restoration, although he professed to act 
under, section 151 of the Civil Procedure Code. We 
have given the argument our best consideration, and 
we are of opinion that, whether section 141 of the 
Civil Procedure Code applies or not, section 151 may 
safely be applied. In this case the learned Subordi- 
nate Judge was satisfied that there was a very good 
ground for the default committed by the judgement- 
debtors. If that was so, it was necessary that the 
applicants should have their application for setting 
aside the sale re-heard. Justice was done in their 
favour, and we shall be loath to hold tha;t the Code 
did not provide any remedy, when section 151 of the 
Code of Civil Procedure gives wide powers' to the 
court to be exercised where there was no specific 
provision in it. ^ 

On the merits, the learned counsel for the appli- 
cant argued that the learned Judge did not consider 
the case fully and that he quoted the affidavit of only 
one of the applicants and did not consider whether 
there was any good ground for the other judgement- 
debtor to be absent. This is a matter relating to the 
facts of the case, and if the learned Subordinate 
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Judge had jurisdiction to entertain the application for 
restoration of the previous application, we do not think 
we should interfere on the merits. The application is 
dismissed with costs. 


1929 

rUDHISTIB 

LaIj 

V. 

Pateh 

Singh, 


Before Mr. Justice Mukerfi and Mr, Justice Niamat-ullali, 
BAIJNATH (Defendant) t?. DHANI EAM (Plaintiff).^ 

Arbitratio7i by court — Review of jvtdgement — Jurisdiction — ^ 

Civil Procedure Code, schedule II, paragraph 14. 

Parties to a suit before a Munsif agreed that the Munsif 
should decide the case on an inspection of the documents 
filed and of the locality, and they further agreed to accept 
his decision. The Munsif gave his decision and thereupon 
an application for review of judgement was filed before him 
by the defendant on the grounds, inter alia, that the decision 
was vague and indefinite and also incomplete, as all the 
matters in dispute were not decided. On the question 
whether the Munsif could not entertain the application for 
review, because he was an arbitrator, — 

Held that the Munsif, in accepting the position of an 
arbitrator, had a two-fold capacity. He was an arbitrator, 
but he was also the court. If the arbitrator left anything 
undecided, the parties would be entitled to go to the court 
and to ask the court to remit the award to the arbitrator. 

The fact that the two capacities were constituted in the same 
person should not deprive a party of his right of having 
matters set right. Baikanta Nath v. Sita Nath (1), not 
approved. 

The practice of a judicial officer accepting the po&hion 
of an arbitrator without the previous sanction of his superior 
officer, and while the case remained pending in his court, 
was deprecated. 

Messrs. B. Malik and Baleshwari Prasad, for the 
applicant. 

Mr. Satish Chandra Das, for the opposite party. 

* Civil Revision No. 265 of 1927. 

(1) (191N I. L. R., 88 Cal., 421. 

66 AD. 
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, Mukerji and Niamat-ullah, JJ. : — In this case 
Baotath defendant is the applicant before us. A suit was 
Dhani instituted by the plaintiff respondent in the court of 
' the Munsif of Agra with respect to a wall which 
divided the houses of the parties. The prayers were, 
(a) a declaration that the wall belonged to the plain- 
tiff, (b) an order for removal of certain encroach- 
ments, (c) a perpetual injunction. After the case 
went to trial, th.e parties agreed that the Munsif 
should decide the case on an inspection of the docu- 
ments filed by the parties and on an inspection of the 
locality, and they further agreed to accept the deci- 
sion of the learned Munsif. The result was that the 
Munsif was constituted, so to say, an arbitrator of 
the case. 

The learned Munsif wrote a judgement and de- 
creed the suit in part. There was an appeal by the 
defendant w'hich was dismissed by the learned Dis- 
trict Judge and we have today dismissed the second 
appeal (S. A. No. 1781 of 1927). 

The defendant, although he filed an appeal, also 
filed an application for review of judgement before the 
learned Munsif. His grounds are stated at pages 5 
and 6 of the paper book prepared in this revision 
case. The first point was that the decision of the 
suit was very vague and indefinite. “The rights of 
the parties have not been made clear and even the 
dispute has not been decided. ’ ’ The second point 
was : “The order is contrary to judgement and it 
does not decide the points which were to be decided.” 
The third point was, “The judgement shows that the 
wall at some places belongs to the defendant, but the 
-order is contrary to that.” 

There were also other points taken. The learn- 
ed Munsif fixed the 26th of March for hearing of the 
case. In the meanwhile the record of the case went 
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before the District Judge before whom the appeal 
was, and nothing further was done in the matter of bawnath 
the review. On the 26th of March, 1927, the plain- dhaki 
• tiff appeared before the Munsif and filed his objection 
to the defendant’s application for review of judge- 
ment. The record came back to the Munsif after the 
dismissal of the appeal, but it is not clear on what 
date. The order that we find below the appellate 
order on the order sheet is the order of the 10th of 
August, 1927, which is complained of. It does not 
appear at all that the counsel for the parties were 
given notice of this date or were heard. 

The question before the learned Munsif was 
whether he should allow a review of his judgement. 

The learned Munsif, in dismissing the application, 
stated that he was an arbitrator, that his decision 
was binding on the parties. Having said so, he said : 
“Application for review does not lie as there is no 
sufficient cause for review.” We are of opinion that 
the learned Munsif never applied his mind to the 
application at all. If he had looked into the applica- 
tion, he would have found that there was abundant 
matter to which his attention could validly be directed. 

His own decision is not reflected clearly in the con- 
cluding portion of the judgement, which is the 
operative portion. The decree as it stands does not 
make it clear as to what he found. In these circum- 
stances we must hold and do hold that the Judge 
"did not apply his mind to the application and too 
summarily dismissed it. He must now apply his mind 
and decide it. 

The learned counsel for the respondent took the 
objection that it was not open to the Munsif to admit 
an application for review because he was an arbitra- 
tor. The learned counsel has relied on the case of 
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Baikanta Nath v. Sita Nath (1). We have consi- 
dered that case. It is not clear on what matter the 
learned Munsif had admitted a review of judgement. 
It may be, and very likely that vsnas the case, that 
he admitted a review of judgement on the merits and 
gave a judgement which was, to some extent at any 
rate, contrary to the judgement which he had given 
at the earlier stage. If that was all that the case 
decided, we need not disagree with it ; but if it really 
went further, we should, with all respect, disagree 
with that view. 

The Munsif, in accepting the position of an ar- 
bitrator, had a two-fold capacity. He was an arbitrator, 
but he was also the court. If the arbitrator left any- 
thing undecided, the parties would be entitled tO' 
go to the court and to ask the court to remit the 
award to the arbitrator. The fact that the twO' 
capacities were constituted in the same person should 
not deprive a party of his right of having matters set 
right. We thoroughly deprecate the practice of 
some officers accepting the position of an arbitrator- 
without the previous sanction of his superior officer.. 
Vide paragraph 1292 of the Manual of Government 
Orders, chapter XLII, Part VII. The position that 
has been created by the learned Munsif’ s act is very 
awkward indeed. It tends to deprive a party of 
taking exceptions to the award on grounds enumerat- 
ed in paragraph 14 of schedule II of the Civil Proce- 
dure Code. It makes or at least tends tO' make the- 
provisions in paragraphs 12 or 15, besides paragraph 
14, nugatory. The Civil Procedure Code does no- 
where contemplate that a court may give up its own 
duties and take up those of an arbitrator in a suit- 
before it. If an officer should accept such a position,. 

(1) (1911) I. L. B., 88 Cal., 421. 
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he should act after the case has gone to some other ] — 

court. In that case, his own proceedings wall be 
subject to all the rules in schedule II of the Civil 
Procedure Code and the arbitration will be regular 
and legal, and the anomalous position that now has 
arisen will never arise. We trust that our remarks 
will be borne in mind by the subordinate officers and 
they would refuse to be constituted the sole arbitrator, 
even where the parties want to constitute them the sole 
arbitrator. 

We have considered the judgement of the learned 
Munsif and the operative portion of it and we do 
find that a good deal of what is said in the judge- 
ment is not to be found in the operative part of it. 

We do not say anything more, for we are remitting 
the whole matter to the learned Munsif himself. It 
may be that when the case goes back, it will be found 
that the officer has left the place. If that be the case, 
the fact that a notice was issued by the learned Munsif 
who decided the case will give his successor juris- 
diction to hear the application when the case goes 
back. On the other hand, if thjp learned Munsif 
himself is still the presiding Judge of the Court, no 
•difficulty whatsoever may arise. 

We allow the application in revision, set aside 
the order of the learned Munsif dated the 10th of 
August, 1927, and direct him to take up the appli- 
cation afresh and consider it on the merits. Costs 
ihere and hitherto will abide the result. 
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Before Mr. Justice MuJcerji and Mr. Justice Niamat-ullah. 

FAQIE CHAND (Defendant) v . HAEIvISHUN DAS 
, (Plaintiff).* 

192'.) 

Afrii, 26. Civil Procedure Code, section 115 ; order IX, rule 9 — Revi- 
Sion — “Case decided” — Dismissal for default — Resto- 
ration — Jurisdiction to revise. 

The setting aside of an order dismissing a suit for default 
of appearance constitutes a “case decided” within the mean- 
ing of section 115 of the Civil Procedure Code, and the High- 
Court has jurisdiction to revise the order of restoration. Rani 
Sarup V. Gaya Prasad (1), applied. Buddhu Lai v. M&wcc. 
Ram (2), referred to. 

Messrs. Uma Shankar Bajpai, Hazari Lai Kapoor 
and G. S. Pathak for the applicant. 

Dr. M. L. Agarwala, for the opposite party. 
Mukerji and Niamat-ullah, JJ. : — The respon- 
dent brought a suit in the court of the Munsif of 
Bareilly against the applicant, in which the 17th of 
January, 1928, was fixed for fixing of issues. On. 
that date the case was called, the plaintiff was found, 
absent and the suit was dismissed for default. The' 
same day the plaintiff appeared with an application, 
for restoration; but it appears that the application, 
was actually filed the next day. The learned Munsif, 
after issuing notice to the other side, restored the- 
suit. The defendant has come up in revision, asking 
that this order restoring the suit should be set aside. 

A preliminary objection has been taken by the 
learned counsel for the respondent that no revision, 
lies. He relies on the Full Bench case of Buddhu Lai 
V. Mewa Ram (2). In that case what was to be deci- 
ded was, where a subordinate court had merely deci- 
ded the question of jurisdiction, whether an appli- 
cation in revision lay in the High Court or not. 

* Ci-nl Eevision No.* 309 of 1928. 

(1) (1925) I. L. E., 48 All., 176. (2) (1921) I. L. E., 43 All., 564- 
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Three learned Judges as against two held that no 
application in revision lay. It was laid down ‘that 

. , , . . Pat OHAKD 

me decision oi one of the issues which did not dispose v. 
of the whole ca,se was not a “case decided”, within 
the meaning of section 115 of the Civil Procedure 
Code. In a recent case which came up in revision 
before this Court, the question was whether the setting 
aside of a decree, which had been passed ex parte by 
the appellate court, constituted a case fit for revision 
by this Court. Three learned Judges held that it 
was a “case” within the meaning of section 115. We 
are of opinion that the circumstances before us fall 
within the purview of the later ruling, viz., RaTn) 

Sarup V. Gaya Prasad (1). We hold that we have 
jurisdiction to revise the order of the 2nd of June, 

1928. 

Coming to jthe merits, we find that while the 
learned Munsif thought that the plaintiff’s conduct 
was negligent, he did not hold that there was no 
sufficient cause for the plaintiff’s non-appearance 
when the suit was called for hearing, within the 
meaning of order IX, rule 9, of the Code of Civil 
Procedure. The fact that the plaintiff appeared the 
same day and gave an explanation which satisfied the 
learned Munsif was sufficient ground for restoration 
of the suit. There is nothing to revise, and we dis- 
miss the application with costs. 

(H a925) I. L. .E., 48 AIL, 175. 
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Before Mr. Justce Mukerji and Mr. Jtistice Niamat-ullah. 

DIP CHAND (Applicant) v. SHEO PE AS AD and others 

1929 (Opposite parties).* 

yril, 80 . . 

^ — Civil Procedure Code, section 115, order XXI, rules 89 and 

92(2) — Application for setting aside execution sale — Failure 
to implead all purchasers— Applicant not bound to ascer- 
tain and implead- them — Duty on court to give notice to 
all persons affected — Revision — Scope of section 115', 
clause (c) Adopting rule of procedure not warranted by 
law. 


Id execution of a simple money decree the property of 
the judgement debtor was sold in three lots and was purchased 
by seveial persons, some of whom purchased on their own 
behalf and some on behalf of others. The judgement-debtor 
applied under order XXI, rule 89, of the Code of Civil Pro- 
cedure to have the sale set aside. In this application he 
mentioned the names of the purchasers according to his 
knowledge, but failed to implead all the real purchasers. He 
repaired this omission later on, but beyond 30 days after 
the sale. His application was rejected on this ground. He 
appealed and be ng unsuccessful applied in revision. 


Held that order XXI, rule 89, of the Civil Procedure 
Code does not require the applicant to nominate any person 
as the opposite party, and it is not essential that there should 
be an application in writing in which the auction purchasers 
must be shown as opposite parties, as defendants are described 
m a plaint. Order XXI, rule 92(2) indicates that the duty 
ot giving notice to all persons affected should rest on the 
court or its officials, and there is nothing to indicate that the 
a,pphcant for settmg aside the sale should trace out who are 
toe ^parties affected, by his application and make them parties 


Held, also, that where a court had acted, as in the 
was by inventing a rule of procedure for itself, which 

leie wrong decision on a point of law, and the High Court 
interfee ^ competent to interfere in revision but should 
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If the result of a decision by the lower court is an illegal 
action, or action which may be described as material irregu- Dip Chand 
larity, the High Court has jurisdiction to interfere under 
section 115, clause (c), although the result may have been Peasad. 
arrived at by following a ruling of the High Court. 

Yad Ram v. Sundar Singh (1), distijiguished. Ishar 
Das V. Asaf Ali Khan (2), Balakrishna Udayar v. Vasudeta 
Ayyar (3), Dhanwanti Kuer v. &heo Shankar (4), Birj Mohun 
Thaktir v. Rai Uma Nath Choicdhry (5), JJmed Mai v. Chand 
Mai (6), referred to. Karamat Khan v. Mir Ali Ahmad (7) 
and Ali Gauhar Khan v. Bansidhar (8), disapproved. Sarvi 
Begum v. Haider Shah (9) and Ramraj Singh v. Rabi Prasad 
<10), referred to. 

Dr. Kailas Nath Katju, for the applicant. 

Messrs. Peary Lai Banerji and Shabd Saran, for 
the opposite parties. 

Mukerji and Niamat-ijllah, JJ. .- — This is an 
application to revise the order of the Munsif of 
Chandausi, dated the 16th of Jnne, 1927, and arises 
under the following circHinstances. 


In execution of a simple money decree against the 
applicant his property was sold in three lots on the 
10th of March, 1927. One Shiam Behari purchased 
the lot No. 1. The second lot was purchased on the 
spot by one Birj Bhukan Saran, but he declared that 
he was purchasing the same for one Kunwar Bahadur. 
The third lot was purchased on the spot by one Sarra 
Mai, but he declared that he was purchasing the pro- 
perty for himself and one Mohammad Raza Khan. 
On the 2nd of April, 1927, the judgement-debtor put 
in an application to the court stating that he had de- 
posited the decretal amount and the 5 per cent, on the 

(1) (1928) 1. L. R., 46 AIL, 426. (2) (1911) I. L. E., 34 All., 186. 

(8) (1917) I. L. E., 40 Mad., 793. (4) (1919) 4 Pat. L. J., 340. 

(6) (1892) I. L. E., 20 CaL, 8. (6) (1926) I. L. E., 54 Cal., 888- 

<7) Weekly Notes, 1891, p. 121. (8) (1898) I. L. E., 16 AIL, 407. 

(9) (1911) 9 A. L. J., 12. (10) (1921) 63 Indian Cases, 140. 
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purchase money, and asked that the sale might be 

Dip ^CmiTOset aside. The application was, as the application 
Sad. mentioned, under order XXI, rule 89, of the 

Civil Procedure Code. In the body of the application 
the judgement-debtor said that the purchasers were 
Shiam Behari, Kidar Nath and Sarra Mai. It 
appears that Brij Bhukan Saran was the clerk of the 
pleader B. Kidar Nath, and B. Kunwar Bahadur was 
the brother of B. Kidar Nath. The judgement- 
debtor, apparently, took the purchase by Brij Bhukan 
Saran as a purchase by his master, B. Kidar Nath, 
himself. It also seems to be clear that Sarra MaTs 
purchase was^ taken by the judgement-debtor to be 
entirely for himself without a partner. 

One of the purchasers took exception to the 
application on the ground that the two other pur- 
chasers, B. Kunwar Bahadur and Mohammad Raza, 
had not been impleaded. Thereupon the judgement- 
debtor asked that notices might be issued to those 
purchasers also. This application was made more 
than 30 days after the sale, which, as we have already- 
stated, was held on the 10th of March, 1927. 

The learned Munsif held that thV application of 
the judgement-debtor for setting aside the sale must 
fail, because he had. failed ''to implead two of the 
auction purchasers within the period of limitation”. 
Incidentally, we may mention that the sale in favour 
of Shiam Behari, at any rate, might have been set 
aside. However, that is a point which has not been 
discussed before us, and need not be separately 
considered, in the view we take of the whole case. 

The judgement-debtor took an appeal to the 
learned District Judge, and it was heard by a learned 
Subordinate Judge. That officer upheld the order 
^ the court of first instance, and dismissed the appeal. 
The judgement-debtor has come in revision. 
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A preliminary point has been taken on behalf of 

the respondents that no revision is competent. The Chano. 
learned counsel has taken his stand on several cases, Shb'o 
and the case on which he relies most is the case of 
Yad Ram v. Sundar Singh (1), a case decided by 
three learned Judges, one of whom dissented from the 
opinion of the two others. In this case the judge- 
ment-debtor sold his property, after the auction sale, 
and yet applied for the setting aside of the sale. 

The court of first instance held that the judgement- 
debtor having sold his property was not a person 
competent to apply for the setting aside of the sale. 

In arriving at this conclusion, the learned Judge of 
the court of first instance followed a decision of this 
Court in Ishar Das v. Asaf Ali Khan (2). It was 
held by B.4.nerji, J., that, in the view he took of 
section 115 of the Code of Civil Procedure as inter- 
preted by their Lordships of the Privy Council in 
Balakrishna Udayar v. Vasudeva Ayyar (3), the High 
Court had no jurisdiction to entertain the applica- 
tion in revision. His Lordship was of opinion that 
the only matter in which the High Court could inter- 
fere was a matter in which the question of jurisdiction 
was involved. He pointed out that even clause (c) of 
section 115 must have “relation to the question of 
jurisdiction”. It was on this ground that the learned 
Judge declined to interfere. Piggott, J., gave 
different reasons for coming to the same conclusion. 

He thought that it was impossible for him to say that 
in following a decision of this Court, namely, the case 
of Ishar Das Y. Asaf Ali Khan, the court below had 
acted illegally or with material irregularity. That 
was' in substance the reason why the learned Judge 
refused to interfere with the order of the court below, 

(1) (192S) I. L. E.. 45 All., 425. (2) (1911) 1. L. E.. 34 All., 186. 


(3) (1917) 1. L. E , 40 Mad., 793. 
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although, ho noticed that in respect of the actual deci- 
sion the Allahabad High Court stood singularly alone 
in its view. Walsh, J., dissented and was inclined 
to follow, on the merits, the judgement of Mullick, 
J., in the case of Dhanwanti Kuer v. Sheo Shankar 
(1). From the report it does not appear that this 
learned Judge expressed any detailed opinion on the 
question of jurisdiction. 

There can be no doubt that a Full Bench case, 
although it may be the decision of two learned Judges 
against the decision of a third, is always entitled to 
respect from a Division Bench presided over by only 
two Judges. But what was actually decided in this 
case of Yad Ram is what we have already described 
The net result of the opinion of the two learned con- 
curring Judges was that the revision was thrown out. 
This case can be easily distinguished from the one 
before us. The question that had to be decided by 
the court of first instance in Yad Ram’s case was a 
question of pure law, namely whether a certain person 
was or was not entitled, on a correct interpretation of 
a certain rule of law, to apply for the setting aside 
of the sale. We are prepared to concede, and indeed 
we must concede, that a revisional court is not a court 
of appeal, and it is not every erroneous decision on 
a point of law or fact that can be corrected by the High 
Court in its revisional jurisdiction. In the case 
before us it is not a mere matter of interpretation of 
law. The court below has required, where the law 
itself does not require, that it should have before it 
an application in writing in which certain persons, 
namely the auction purchasers, should be shown as 
opposite parties, as the defendants are described in 
a plaint. 

(1) (1919) 4 Pat. L. J.. 810. 


#* 
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In our opinion the learned Munsif invented a 1^29 
procedure of his own, quite unwarranted by rule 89, Dip chand. 
order XXI, of the Code of Civil Procedure. It is 
not a case of a mere wrong decision on a point of law. Pbasad. 

The learned counsel for the respondents has 
strongly relied on a dictum of Piggott, J., in the case 
of Yad Ram v. Sundar Singh (1), to be found at 
page 428. The learned Judge has said that he could 
not see how the court of first instance could be said 
to have acted illegally or with material irregularity 
in following a decision of this Court. With all 
respect, there is ^another view of the matter. The 
result of the decision is something entirely different 
from the reasons of the decision. The result of the 
decision in the case before his Lordship was that the 
court of first instance held that the judgement-debtor 
was not a person entitled to make the application. 

That decision might be wrong or right. It was 
arrived at by following a decision of this Court. 

The following of the decision of this Court consti- 
tuted the reason of the decision; but the reason is 
something different from the result. If the result was 
an illegal action, or action which may be described 
as material irregularity, this Court would certainly 
have jurisdiction to interfere under the express 
language of section 116, clause (c), although the 
result may have been arrived at in a way which is 
entirely unexceptionable. We are, therefore, unable 
to agree with Piggott, J., although we have the 
highest respect for his opinion. 

The learned counsel for the respondent relied on 
the Privy Council case of Balahrishna Udayar v. 

Vasudeva Ayyar (2) and argued that for our inter- 
ference under clause (c) of section 115 of the Code of 

(1) (1928) I. L. E., 46 AIL, 426. (2) (1917) I. L. E., 40 Mad., 793- 
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Civil Procedure there must be a question of juris- 
Dtt chand iiave carefully read that case, and we 

sh^ are of opinion that that interpretation should not be 
pbas-id. their Lordships’ judgement. It is true that 

at page 799 of the report their Lordships delivered 
themselves as follows : — “It will be observed that the 
section applies to jurisdiction alone, the irregular 
exercise, or non-exercise, of it, or the illegal assump- 
tion -of it. The section is not directed against con- 
clusions of law or fact in which the question of juris- 
diction is not involved.’’ But, having said so, their 
Lordships said something further which clearly 
indicates that all that their Lordships meant to lay 
down was that the revisional court was not a court of 
appeal on a question of fact or a question of law. In 
the very case which was before their Lordships they 
approved of the exercise of the powers under section 
115 of the Code of Civil Procedure by the High 
Court. 

There are many cases in which their Lordships 
themselves have interpreted the law in the way in 
which we propose to interpret it. In Birj Mohun 
TTiakur v. Rai Dma Nath Chowdhry (1), a purchaser 
at a court sale made an application for the setting 
aside of the sale on a ground which could not afford 
him any relief in the execution department. The 
learned Judge executing the decree entertained his 
application and set aside the sale. A Division Bench 
ef the High Court interfered and set aside the Sub- 
ordinate Judge’s order. Their Lordships of the 
Privy Council approved of the conduct of the High 
Court. Their Lordships observed, at page 11 of the 
report, that the Subordinate Judge, in acting as he 
did, exercised the jurisdiction which did not vest in 
Lim and failed to exercise the jurisdiction which he 

(1) (1892) I. L. E., 20 Cal., 8. , 
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had. This decision was, no doubt, given under the old 

Act of 1882;, but there is no difference in the present lip chasd 

law and the old law. 

The latest pronouncement of their Lordships of 
the Privy Council will be found in the case of Timed 
Mai V. Chand Mai (1). In this case their Lordships 
approved of the interference by the Chief Commis- 
sioner of Ajmer-Merwara. The grounds on which 
the Chief Commissioner had interfered were ap- 
proved of, and their Lordships pointed out that the 
fact that a person very much interested in the result 
of the litigation was absent from before the court 
was itself a sufficient ground for interference by the 
highest court of appeal, as a court of revision. 

We are of opinion that where a court has acted, 
as in the present case, by inventing a rule of proce- 
dure for itself, which is not warranted by the law, 
the High Court is not only competent to interfere 
hut should interfere. 

The learned counsel for the respondents has 
uiged thal the Munsif, in refusing to set aside the 
sale, was only following a case of this Court decided 
in Karamat Khan v. Mir 'Ali Ahmad (2). The 
learned counsel said that it being a two Judge case 
should be followed by us. We have already noticed 
his argument that the court below should not be said 
to have acted illegally or with material irregularity 
because it purported to follow a ruling of this Court. 

We shall not consider again that argument. 

The case in the 1891 Allahabad Weekly. Notes 
has not been followed unanimously in this Court. It 
was, no doubt, followed by a single Judge m AH . 

Gauhar Khan v. Bansidhar (3), but we have got 

<1} (1926) I. L. E., 54 Cal., 338. (2) Weekly Notes, 1891, p 121. 

f3) (1893) I. L. E., 15 AIL, 407. 
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I against it at least two later decisions, namely, Sarvi 

I CMAW3 Begum Y. Haider Shah (1), and Ramfaj Singh v. 

j 8 heo Rahi Prasad (2). In these cases two different learned 

I Pbasad. Judges of this Court held that an application for 

setting aside a sale under order XXI, rule 89, might 
be made orally. If an application could be made 
orally, how possibly could the decree-holder, or the 
auction purchaser, be shown, in the oral application 
as the opposite parties, as is done in the case of a 
plaint 1 We may point out that the decision of 1891 
Weekly Notes need not be followed on the ground of 
stare decisis. The point raised is one of procedure 
alone, and not of substantive law. It cannot be said 
that people have acted on the basis of this ruling fcr 
a number of years and have accepted the rule laid 
down in the case as a substantive rule of law of the 
country. Further, we may point out that the ruling 
was given under the old Code, and the present law 
is, surely, not exactly the same as it was in 1882. We 
do not say that the result of the language employed 
in the Act of 1908 necessarily implies that a judge- 
ment-debtor asking for the setting aside of a sale after 
deposit of money should not show the persons interest- 
ed in opposing the application, as the opposite party. 
All that we mean to say is that the language is not 
the same, and the ruling given on consideration of 
a different language of the Code need not necessarily 
be binding on us. In the earlier Code (section 310A) 
nothing was said as to who should be given notice of 
the application of the judgement-debtor to set aside 
a sale. Under the present Act, order XXI, rule 92, 
sub-rule (2), paragraph 2 runs as follows : — “Provid- 
ed that no order shall be made unless notice of the 
application has been given to all persons affected 
thereby.” This rule would indicate that the duty 

(1) (1911) 9 A. L. J., 12. (2) (1921) 63 Indian Cases, 140. 
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of giving notice should rest on the court of its officials i929 
At least there is nothing to indicate that the judge- iDip~^TO 
ment-debtor, or the applicant for the setting aside of 
he sale, should trace out who are the parties affected Prasad. 
by his application and make them parties to it. The 
duty sought to be cast on the applicant implies an 
investigation as to who are the actual purchasers and 
who have purchased for whom. The short period of 
30 days might be materially shortened if the judge- 
ment-debtors were called upon to hold an investigation 
into the matter. There is no rule which says that the 
time occupied in obtaining a copy of the report of the 
sale officer would be excluded from the period of 
30 days. For all these reasons we are of opinion, 
with all respect, that, the case of Karamat Khan . v. 

Mir All Ahmad (1) is no longer good law and is not 
binding upon us. 

Coming to the merits of the case, we have given 
sufficient indication to show that we are of opinion 
that the application should succeed. Rule 89 does 
not require the party making the application to 
nominate any person as the opposite party. The 
facts of this very case show how difficult it may be for 
the applicant to discharge this duty in certain cir- 
cumstances. The judgement-debtor appears to have 
been actually present on the spot, yet he was misled 
as to who were the actual purchasers. There is no 
question of “bringing anybody on the record.” The 
learned Judge who decided the case of Ali Gauhar 
Khan v. Bansidhar (2), speaks of the decree-holder 
being “brought on the record.” The execution case 
was one in which the decree-holder was a principal 
actor, and no question of his being brought on the 
record could arise. The auction purchaser and the 

(D Weekly Notes, 1S91, p. 121. (2) (1898) I. L. E., 15 All., 407. 

67 AD. 
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decree-holder being already on the record, the un- 

Dip ^ chand necessary procedure of showing them as the opposite 
sheo party cannot be insisted upon, unless there was a clear 
warrant to the effect in rule 89. In the result, we 
allow the application in revision, set aside the orders 
of the learned Munsif and the Subordinate Judge, 
and set aside the sale. 


APPELLATE CIVIL. 


Before Mr. Justice King and Mr. Justice Bennet. 

1929 BAM SAEUP AND OTHERS (PLAINTIFFS) V. EAM EIGHHPAL 

AND OTHERS (DEFEND ANTS)."*" 

Mortgage — Subrogation — Property comprised in second mort- 
gage being a fraction of that in the first — Third mort- 
gagee and another person together paying off first mort- 
gage — Third mortgagee gets priority over the second to 
the extent of a corresponding fraction of his contribution. 

Where the third mortgagee and another person together 
paid off the first mortgage in full, held, on suit by the second 
mortgagee, that the third mortgagee was entitled to priority 
over the second to the extent of the sum which he had 
contributed for the discharge of the first mortgage; but as 
the property comprised in the second mortgage was only a 
fraction of that comprised in the first, the right of priority 
would be limited to the corresponding fraction of the amount 
contributed. 

Hanunianthaiyan v. Meenatchi Naidu (1), distinguished. 
Saminatha Pillai v. Krishna Ayyar (2), followed. 

Messrs. P. L, Banerfi and H, P. Sen, for the 
appellants. 

Dr. Kailas Nath Katju and Mr. Misri Lai Chatur- 
mdi, for the respondents. 

^ Second Appeal No. 2145 of 1927, from a decree of S. Nawab Hasan, 
Additional Subordinate Judge of BuIandsFalir, dated the 2ni of June, 1927, 
reversing a decree of Brijnandan Lai, Additional Munsif of Bulandsbalir, 
dated ibe 9th June, 1926. 

(1) (1911) I. L. R., 35 Mad., 183. (2) (1913) LIi.R., 38 Mad., 548.. 





TOl . LI.J 


ALLAHABAD SERIES. 


921 


King and Bennet, JJ. ; — ^Tliis appeal arisei out 
Gf a suit to recover the money due on a simpb murt- Kam sabcp 
gage, dated the 11th of May, 1910, executed by Husain kam 
K han and Nawab Khan in favour of Kcore Ma: uad. 

Tulshi Ram as security for a sum of Rs. 800. Defen- 
dants Nos. 1 to 8 are heirs of the mortgagers. Plain- 
tiffs Nos. 1 to 6 are heirs of the mortgagees. Bhup 
Singh, original defendant No. 11, was a subsequent 
mortgagee, who died during the pendency of the suit 
and whose heirs are now upon the record a'; dcfsndants 
Nos. 11 to 14. Defendant No. 15, Chiranji LH, was 
a subsequent purchaser. 

The suit was contested by Bhup Singh ard 
Chiranji Lai mainly on the ground that the mortg g d 
property situated in the town of Gulauthi is net liable 
to sale, and that Bhup Singh and Chiranji 
Lai had discharged a decree obtained on a prior mort- 
gage and therefore had priority to the extent of the 
amount paid by them in discharging the prior mort- 
gage. 

The trial court repelled the defendants’ conten- 
tions and decreed the claim in full. 

The lower appellate court gave effect to the con- 
tention of Bhup Singh’s representatives to the effect 
that they had priority to the extent of Rs. 3,063-9-0 
which Bhup Singh had paid in satisfaction of the 
decree obtained by Faqir Chand on the bads of a 
mortgage dated the 29th of March, 1904. It may 
be mentioned that the appeal of Chiranji Lai abated 
in the court below as he died in November, 1926, and 
no representatives had been brought upon the record 
within the prescribed period. The court below, there- 
fore, only had to consider the rights of Bhuo Singh’s 
representatives, and we also must leave out of account 
the claim made by Chiranji Lai. 
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It has been found as a fact by the court below 

Ram when Faqir Chand obtained his decree on the 

bb^ai, mortgage dated the 29th of March, 1904, 

the decretal amount was paid off by Bhup Singh and 
Chiranji Lai to the extent of Rs. 3,063-9-0 and 
Es. 1,000, respectively, and thus the mortgage was 1 

redeemed in full. 

The court below held that Bhup Singh was I 

entitled to priority to the exteht of the sum which he 
had paid for the redemption of the prior mortgage,, | 

together with ihterest at 6 per cent, from the date of j 

payment. The learned Subordinate Judge passed a 
decree allowing the plaintiffs’ claim for Rs. 2,000 
with costs and interest. He further directed that 
after the final decree i|S passed, first thte property 
situated in ’the village of Faizabad be put up to sale 
and if its sale proceeds be sufficient to satisfy the 
amount of the decree, the other property of the town 
of Gulauthi should not be put to sale. But in case 
the property of the village of Faizabad be not suffi- 
cient to satisfy the decree, then he directed that the 
entire property of the town of Gulauthi, which was 
mortgaged in the mortgage of the 29th of March. 1904, 
would be put to sale, and out of the entire sale pro- I 

ceeds of both the properties of Gulauthi and Faizabad 
the amount of Rs. 3,665-13-6 will first go to the 
defendants Nos. 11 to 14 and the' remainder will go to 
satisfy the decree, and 'the surplus, if any, would go 
to the other defendants. It must be explained here 
that in the earlier mortgage of the 29th of March, 

1904, the whole 44 sihams of Gulauthi had been mort- 
gaged. In the mortgage which is the basis of the I 

present suit, only 23 sihams out of the 44 had been ^ 

mortgaged together with 23 sihams out of 44 in 
mauza Faizabad. i 
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Th.e first point taken by the learned advocate for 
the appellants is that Bhup Singh can have no priority 
in respect of the payment made by him in discharge of 
the prior mortgage, because he did not pay the full 
amount necessary to discharge that mortgage. As 
we have already mentioned, Bhup Singh paid 
Rs. 3,063-9-0, whereas the balance of Rs. 1,000 was 
paid by Chiranji Lai. Bhup Singh, and Chiranji 
Lai between them, therefore, certainly did extinguish 
the prior mortgage, but Bhup Singh himself only 
paid a portion of the money necessary for discharging 
tha;t mortgage. The ruling in Hanumanthaiyan v. 
MeenatcM Naidu (1), has been relied upon in support 
of the contention that payment of a portion only of 
the money required for the discharge of a prior mort- 
gage cannot give the person who makes the payment 
any priority. In that ruling it was held that where 
there are two mortgages on a single property and a 
person advances money for . the payment of the first 
mortgage, the claim of such person to priority over 
the second mortgage cannot be sustained unless the 
first mortgage is entirely discharged. This ruling 
does not help the appellants, since it only lays stress 
upon the necessity for the entire discharge of the prior 
mortgage. In the present suit it is found that the 
prior mortgage has been entirely discharged. The 
other rulings cited by the learned advocate for the 
appellants are to the same effect that the entire dis- 
oharge of the prior mortgage is necessary, but they 
do not go so far as to say that if the prior mortgage 
is discharged by two persons, each of whom contributes 
a share of the money, then neither person acquires 
any priority in respect of such discharge. 

I'l) (1911) I.LE., 3.5 Mad., las. 


1929 


Eam Sar-dtf 

V, 

Eam 

Biohhpal. 
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On the other hand, a ruling has been cited by th& 

V. learned advocate for the respondents, Saminatha Pillai 
EicHHrAi,. K.^ishna Ayyar (1), in which it was held that a sub- 
sequent mortgagee who advances money towards the- ^ 

discharge of a first mortgage on a property is entitled, 
to priority over an intermediate mortgagee to the extent 
to which the money advanced by him went towards dis- 
charging the first mortgage. The facts of that case- 
are very similar to the facts of the case before us. . 

In that ca'e a prior mortgage deed had been complete- 
ly discharged. Rupees 300 had been advanced by a sub- * 

sequent mortgagee, and the balance of Rs. 50 had 
been paid by the mortgagor himself. It was held 
that alt’mugh the subsequent mortgagee did not advance 
the whole of the money required for discharge of the- 
I - . prior mortgage, he was entitled to priority over an. 

intermediate mortgagee to the extent of the money 
advanced by him for discharge of the prior mortgage. 

This ruling is directly applicable to the facts of this' 
ca^e and we see no reason for not following it. We- 
find, therefore, that Bhup Singh was entitled to- 
pri-rHy over the plaintiff, who was an intermediate 
mortsragee, to the extent of the sum which he paid' » 

towards the discharge of the prior mortgage dated 
the 29th of March, 1904. 

The next point is that the court belcw was wrong- I 

in allowing the defendants Nos. 11 to 14, i.e., the- ' 

representatives of Bhup Singh, any share in the sale 
proceeds of the village Faizabad. Here we must 
accept the appellants’ contention. Bhup Singh had 
no intere t whatever in the village of Faizabad, and 
we see no reason why his representatives should be- 
en+itled to any share of the sale proceeds of that 
village. 



(1) (1913) I.L.E., 88 Mad., 648. 
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Another objection has been raised to the direc- 

tion contained in the decree of the court below, that 
after the sale of the property in village Faizabad the Kam 
entire property of the town of Gulauthi, which was 
mortgaged in the mortgage of the 29th of March, 1904, 
should be put to sale. Here again we think the 
court below was clearly wrong. The plaintiff is a 
mortgagee of only 23 out of 44 sihams of the town of 
Gulauthi, and he only asked for sale of that share. 

We see no justification for ordering sale of property 
which is not included in the plaintiff’s mortgage deed 
and which he never sought to put to sale. In our 
opinion, only the 23 out of 44 sihams included in the 
m.ortgage in suit can be put to sale. 

The last point argued is that even if Bhup Singh 
is entitled to priority in respect of the sum which he 
paid towards the discharge of the prior mortgage, 
he is only entitled to an amount proportionate to the 
share of Gulauthi which is being sold, i.e., 23/44 of 
the sum which he paid. No authority has been cited 
before us by either party on this point. Bhup Singh 
is entitled to priority in respect of the sum which he 
paid towards the discharge of the prior mortgage 
which covered the whole 44 sihams of Gulauthi. Now 
the plaintiff is only seeking to put to sale 23 out of 44 
. sihams of Gulauthi, and in our opinion it would be 
just and equitable that Bhup Singh should get 
priority to the extent of 23/44 of the sum which he 
paid in discharge of the prior mortgage. 

We therefore vary the decree of the court below 
f* on this point by declaring that Bhup Singh’s repre- 
sentatives, defendants Nos. 11 to 14, will be entitled 
to 23/44 out of Es. 3,666-13-6 which was decreed to 
them by the court below. 
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We accordingly allow the appeal in part and 

Eam SABTO^iiodify the decree of the court below by ordering (1), 
Eam that the property situated in village Paizabad be put 
eichhpai,. proceeds thereof shall be 

wholly paid ‘to the decree-holder and shall in no cir- 
cumstances be paid to the defendants, and (2) that 
in case the property of the village of Faizabad be not 
sufficient to satisfy the decree, then the 23 sihams 
out of 44 sihams of the town of Gulauthi, which were 
mortgaged in the mortgage deed in suit, shall be put 
to sale, and out of the sale proceeds of these sihams 
the amount of 23/44 of Rs. 3,665-13-6 will first go 
to defendants Nos. 11 to 14 and the remainder will go 
to satisfy the decree, and the surplus, if any, will go to 
to the other defendants. Parties will bear their own 
costs in this Court. 


1929 

April j 30 


Before Mr. Justice Niamat-ullah and Mr. Justice Bennet. 
JOHAEI MAL AND anothee (Plaintiffs) v. BALMAKUJSTD 

AND OTHEES (DEFENDANTS).* 

. Act (Local) No. II of 1901 (Agra Tenancy /let), section 146— 
Distraint — Misappropriation of crops — Suit for compen- 
sation — Jurisdiction — Civil and revenue courts. 

A suit by a tenant for recovery of the value of crops, on 
the allegations that the landlord had distrained and then 
misappropriated them and had thereafter obtained a decree 
for the arrears and realized it from the tenant by execution, 
is not a suit within the jiurview of section 146 of the Agra, 
Tenancy Act, 1901, and is cognizable by the civil court. 

Dr. M. L. Agarwala, for the appellants. 

Dr. N. C. VaisTi, for the respondents. 


* Second Appeal No. 1391 of 1927, from a decree of G-anga Prread 
Varma,_ Subordinate Judge of Bulandsbabr, dated the 21st of April, 1927, 
confirming a decree of Eatan Dal, Munsif of Khurja, dated the 23^hi of 
October, 1926. 
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Niamat-ullah and Bennet, JJ. ; — This appeal 
arises out of a suit brought by the plaintiffs appellants 
in the court of the Munsif of Khurja for recovery of 
Es. 1,600, being the value of the crops which the 
defendants first party (defendants Nos. 1 and 2) are 
alleged to have misappropriated. Defendant No. 1 
is the landlord of the holding of which one Lahori 
is the occupancy tenant. Plaintiff No. 1 (Johari Mai) 
is the sub-tenant holding it from the latter. Plain- 
tiff No. 2 and defendants second party (defendants 
Nos. 3 and 4) cultivated the land in 1332 F. under a 
hatai arrangement with the plaintiff No. 1. Eent 
having fallen in arrears in 1332 F., the defendant 
No. 1 distrained the rahi crops on the 19th of March, 
1925, and appointed his servant, defendant No. 2, 
as the shehna. The plaintiffs’ case is that on the 7th 
of April, 1925, the crops were taken away by the 
defendants first party, who misappropriated, the same, 
and that sometime afterwards the defendant No. 1 


1929 


JOHAEI MaL 
1 ). 

Balmak-dnd. 




obtained a decree for arrears of rent which the plain- 
tiff No. 1 had to satisfy to avoid a threatened arrest 
in execution of that decree. It is also mentioned in 
the plaint that plaintiff No. 1 filed a ccmiplaint in the 
criminal court, presumably charging the defendants 
first party with the offence of criminal misappro- 
priation; but it was unsuccessful. The defence, so far 
as it is material to notice, was that the plaintiff No. 2 
and the defendants second party, in collusion with 
plaintiff No. 1, dishonestly carried away the crops in 
spite of distraint, that the suit is cognizable cnly by 
the revenue court and that it is barred by limitation. 

The suit has been thrown out by both the lower 
courts on the ground that it is within the exclusive 
jurisdiction of the revenue court. The plaintiffs 
appeal to this Court. 
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noticed that the lower courts dismissed 

M.. the suit instead of returning the plaint for presentation 
BALMAKnND.to the revenue court, as should have been done. The 
reason assigned by the lower appellate court for this 
course is that the suit, if instituted in a revenue court 
vou be time-barred. If the civil court has no juris- 
diction to entertain the suit, it has none to decide the 
question of limitation, nor is it open to the civil court 
to decide the question of limitation for the revenue 
court in anticipation. The plaint should have been 
returned for presentation to the proper court, leaving 
It to the plaintiffs to present it before the revenue court 
or not, as they may be advised. The order of the 
lower court must be mcdified to that extent in anv 
view of the case. 

On the main question arising between the parties,. 
VIZ., whether the civil court has jurisdiction to 
entertain a suit of this character, it cannot be disputed 
hat a civil court has such jurisdiction unless it is 
excluded by some rule of law. The lower courts have 
held that the present suit is one of those which are 
declared by section 167, read with schedule IV, Group 
(A), JSlo. 6, and section 146 of the Tenancy Act II 
of 1901 to be exclusively cognizable by the revenue 
cour . f it is a suit of the description given im 
section 146, there can be no doubt that the courts: 
below were right. Bearing in mind the allegations 
contained in the plaint which attributes to the defen- 
an 3 first party a criminal misappropriation of the 
craps -I interpret it in that sense-it will be found 
Jat the suit is not within the purview of section 146 
idat section runs as follows : 

If any person under colour of this Act distrains 

tba^i ’ otherwise 

than according to the provisions of this Act, 
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or if any distrained property is lost, damaged or — 
destroyed by reason o£ the distrainer not having taken ■ • , 
proper pre<iiutions for the keeping and preservation 

tbiBrcof 

or ’if the distraint is not immediately withdrawn 
when it is required to be withdrawn by any provision 

of this Act, _ -i . • 

the owner of the property may institute a suit agains 

the distrainer for compensation for any injury winch 

he has thereby sustained. 

If the distrainer is an agent or servant, his prin- 
cipal may be joined as a defendant in the 

The sale referred to in the section m what must 
follow every distraint and should be made in the inan-er 
laid down by the Act (see section 128 et seq). - le 
distrainer sells it in any other manner, he can be lued 
before the revenue court for damages arising ou 
such an irregular sale. The present suit does not 
complain of any sale and is obviously not covered by 
the first paragraph of the section. The plamtifis d 
likewise complain that the crops 

or destroyed Sy reason of the distrainer not hating 
taJcen proper precautions-. The second paragra h 
which clearly contemplates a case of neg igence 
part of the distrainer and the damages arising i 
from cannot be so construed as to mclude the case 
of deliberate misappropriation, as is alleged m 
present case. That part of the section, 
does not apply. The lower appellate court considers 
S third paragraph to be Wlf ^a«se sub- ^ 
quently a decree for rent was obtained and satis&e_^ 
by the plaintiffs. It argues that there m a p 

Sion that if a distraint is not f 

when it ought to he legally withdrawn, then a suit 
for compensation for any injury sustained 1^ the 
owner of the property against the distrainer is 
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ti^Tstrainer is'tomd to tf “ ^‘Mrawa 

aoctt ‘l 

vie7of tteZnaa »“ =* « 

It provides for a ease Sre ttopTOD '* t“ • 
traint and continues to .n % is under dis- 

draws. Is the Z W ‘<> le with- , 

asd we must accent the”** plaintiffs allege— 

the question of jurisdictL-SZ“h“ 
misappropriated shnrfhr o-pf ^ ^ 
alterwLds' a decrt Z ^rartZ"*; 
and execution of that derr^^ ^ obtained 

of the plaintiffs (see para^raXg^^f^f? 

their case is true ih^ ^ Pfi 9 of the plaint). If 

eubsistisg distraih wh chZuId “ 

tuse the decree was satisZ t! the 

bered that the crons uuf?A a ®^iould be remem- 
by the cultivator or if he^up^^l ^ stored 

“in some convenient place in distrainer 

section 124) so thaf neighbourhood” (see 

the crops can be pZSr ' ’-Indrawn 

It ie also rele^nfr SZto 
requires the distrainer to f i f28, which 

the sale officer within fi™ Z f?" *’>^“8'“ 

^leartom.vmisdZ ZXto S.'^ Z™*- « is 

compensation for iniorTr ,P f ^ntilfs suit is not for 

•queuce of the distraint uT in conse- 

. when the law required it to withdrawn 

permissible for a courV o .^^^ i« 

signing to the suit a chara t jnnsdiction by as- 

^d by the plaintiffs to W "an? 

assigned to it without resorting ^ 

UT resorting to a far fetched theory 
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not based on the allegations contained in the plaint 
and on a proper consideration of the entire frame of Johabi 'suu 
the suit. There is no other provision in section 146 
which gives jurisdiction to the revenue court in respect 
of a suit of this character. We must give effect to the 
law according to the plain meaning of the language 
employed, and should not consider whether it would 
be more expedient to have a suit of this kind tried by 
a revenue court. It is not difficult to discern the line 
of demarcation between the jurisdictions of civil and 
revenue courts in this respect. The Tenancy Act per- 
mits distraint under the supervision of the revenue 
court. Any irregularity in following the procedure 
laid down by the Act in that behalf and the injury 
resulting from such irregularity may well be left to 
be dealt with by the revenue court; but the broader 
questions arising in actions based on tort are not 
excluded from the jurisdiction of the civil court, 
which is more competent to deal with them. 

Tor the reasons stated above, we are of opinion 
that the suit of the plaintiffs as framed was rightly 
instituted in the civil court. We set aside the orders 
of the courts below and direct the court of first instance 
to entertain the suit instituted bj’’ the plaintiffs and 
proceed to try it according to law. 
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Before Mr. Justice Mukerji and Mr. Justice Niamat-ullah. 


1929 
May, 7 


KISHAN SAEUP (Dbeendant) v. BEIJEAJ SINGH and 
ANOTHEE (Plaintiffs) and BABU EAM (Defendant).* 

Hindu law—Sons’ liability for father’s debts— Pre-partition 
debts of father — Partition between father and sons after 
creditor’s suit against father— Attachment before judge- 
ment— Execution of decree against divided sons— Suit 
for partition by minor sons — Whether such suit of itself 
effects separation — Bona files of partition. 


A joint Hindu family consisted of a father and his two 
minor sons. The father incurred debts on promissory notes 
and the creditor sued the father alone for recovery” of his 
money and also got the family property attached before 
judgement. Thereupon the minor sons brought a suit for 
partition of their share against the father; to this suit the 
creditor was not made a party. The creditor’s suit was 
decreed first. Later, the suit for partition was decreed ex 
parte, and then the sons sued for a declaration that the 
two-thirds share which the partition decree declared them to 
have in the family property was not liable to be proceeded 
against in execution of the decree obtained by the creditor. 

Held that the sons’ share, separated by the partition 
nould be sold in execution of the creditor’s decree against 
the father. 

Per Mdkbeji, J. ^If the well-wishers of the minor sons, 
believing^ they could save two-thirds of the property by suing 
for partition, sued for it and meant it to be effected, the 
partition was, in this sense, in good faith. 

• alienation but only an alteration 

in the mode of enjoyment by the same parties, the partition 
was not affected by the attachment before judgement. 

^ The substantive right of the creditor, in the case of a 
a her s debt not tainted with immorality, to proceed against 
the family property cannot be defeated by the father and 
«ons coming to a partition. The family property does not 
cease to be the family property, or change its character or 


1926. from a decree of H Beattr Addi- 
ilonal Judge of Moradabad, dated tbe 6tb of April, 1926, 
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liability, because of a decision to enjoy it separately and 
no longer jointly by the father and sons. What was joint 
family property in the hands of the father at the date of his 
incurring the debt may be proceeded against by the creditor, 
although some of the property is now in the hands of the 
sons, to realise the decree passed against the father. 

Per Niamat-ullah, J. — The partition at the instance 
of the minor sons in the circumstances of the case was 
evidently promoted by a desire to defeat the rights of the 
creditor and was not made in good faith and could be ignored 
by the creditor. 

Assuming the partition to have been made in good faith, 
the remedy of the creditor was not impaired thereby. The 
liability of the sons which arises before a partition between 
them and their father can not be affected by a partition which 
the father and sons may choose to make and to which the 
creditor is not a party. 

The decree obtained against the father was binding on 
the sons as they would be deemed to have been represented 
by the father in the suit. Whether the sons were repre- 
sented by the father ox not depends upon the subject matter 
of the suit and if it was a debt which, not being tainted with 
immorality, was binding on the sons, the sons must be 
deemed to have been parties to the suit through the father. 

But a decree obtained against a father after disruption 
of the family can not be executed against the sons ; for 
after disruption the sons are no longer represented by the 
father in any suit brought by the creditor. In such a case 
if the creditor desires to proceed against the divided property 
in the hands of the sons, he must obtain a decree against 
the sons themselves. 

The filing of the suit for partition by the minor sons 
•did not of itself effect a separation, inasmuch as it was a 
matter of discretion of the court to grant or refuse a partition 
’ st the instance of minors; and in such a case the separation 
would be deemed to take place only if and when a decree for 
partition w^as passed. In the present case the separation 
must, therefore, be deemed to have taken place after the 
creditor had obtained his decree. 
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Subramania Ayyar v. Sahapathy Aiyar (1), and Jagan- 
natha Rao v. Viswesam (2), followed. Vinjamampati Peda 
Venkanna v. Sreenivasa DeeksJiatulu (S), disapproved. 
Annabhat v. Shivappa (4), and Kulada Prasad v. Haripada 
Chatter jee (5), approved. Bam Ghulam v. Nand Kishore (6), 
disapproved. Rita- Ram v. Beni Prasad (7), approved. Gaya 
Prasad v. Murlidhar (8), disapproved. Jageshwar v. Manni 
Ram (9) , approved. Masit TJllah v. Damodar Prasad (10) , 
Nanomi Babuasin y. Modhun Mohun (ll),'Brij Narain v. 
Mmgal Prasad (12), and Sheo Shankar Ram v. Jaddo 
Kunwar (13), referred to. 

Dr. Kailas Nath Katju and Messrs. Peary Lai 
Banerji and Hari Ram Jha, for the appellant. 


Mr. Shambhu Nath Seth, for the respondents. 

Mukerji, J. ; — This is an appeal by one who was 
the defendant No. 1 in the suit out of which this 
appeal has arisen. There was a family consisting of 
three persons, namely Babu Earn, the father (the 
defendant No. 2 in the suit), and his two sons Brijraj 
Singh and Raghuraj Singh, the plaintiffs respondents. 
The family was a joint one. The plaintiffs were, res- 
pectively, 8 years and 9 months old at the date of 'the 
institution of the suit. The father, Babu Ram, 
borrowed money from the appellant Lala Kishan 
Samp from time to time on promissory notes and 
Kishan Sarup instituted a suit for recovery of his 
money against the father alone on the 14th of Novem- 
ber, 1925. Thereupon, the two plaintiffs of the pre- 
sent litigation filed against their father a suit, to 
which tbe appellant was not made a party, for parti- 
tion, on the 18th of November, 1925. The decree in 
the appellant’s suit against Babu Ram was passed on 


(1) (1927> I.L.E., 51 Mad., 361. 
(3) (mi) I.L.E., 41 Mad., 136. 

(6) (1912) I.LH., 40 Cal., 407. 

(7) (1924) I.L.R., 47 AIL, 263. 
(9) (1927) I.L.E., 2 Luck., 561. 
(U) (1885) I.L.E., 18 Cal., 21. 


(13) (1914) I.L.E., 86 All., 383. 


(2) (1924) I.L.R., 47 Mad., 621. 
(4) (1928) I.L.R., 62 Bom., 376. 
(6) (1926) I.L.E., 4 Pat., 469. 

(8) (1927) I.L.E., 50 AIL, 187. 
(10) a926) I.L.E., 48 AU., 518. 
(12) (1923) T.L.E., 46 AIL, 95. 
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the 15th of December, 1925. The partition suit was 1929 

decreed ex fdrte on the 13th of January, 1926. Having " kishan” 
got their preliminary decree for partition, the plaintiffs 
respondents instituted the present suit to obtain a beubaj 
declaration that the appellant, Kishan Sarup, was not 
entitled to execute his decree against the two-thirds 
share that has been declared by the partition decree 
to be the plaintiffs’ property. They also asked for a 
perpetual injunction restraining Kishan Sarup from 
executing his decree against those shares. It does 
not appear that the preliminary decree for partition 
was ever followed by a final decree or by actual parti- 
tion of the family property. 

The basis of the claim of the respondents was that 
the father Babu Earn fell into bad company and 
squandered money on immoral purposes. The plain- 
tiffs have got their two-thirds share separated by par- 
tition and therefore the father’s debts are not recover- 
able from the plaintiffs’ two-thirds share. It will be 
noticed that the plaintiffs did not say that their father’s 
debts were, in any way, tainted with immorality. An 
issue, however, was framed on that point, so we have 
taken it for granted that there was such a pleading 
as that, on behalf of the plaintiffs. 

The defence of the appellant was that the father 
had a good character and was frugal in his habits, that 
the debts were not tainted with immorality, that the 
partition took place after the family property had been 
attached before judgement and the partition was in- 
effective as against the- realization of the plaintiff’s 
debts, that the partition was a collusive transaction 
and that the entire property of the family in the hands 
of the father and the sons was bound to pay the plain- 
tiff’s debts. 


68 AD. 
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_ The learned District Judge who tried the suit 
kishan came to the conclusion that the debts contracted by the 
defendant No. 1 with the appellant were tainted with 
iromorality, that the partition was one effected in good 
faith, that it was not vitiated by the attachment before 
judgement and that the result of the partition was 
Mukerji, property in the hands of the sons could not 

be proceeded against by the appellant. 

In appeal all the findings of the learned District 
Judge have been challenged. The points that we have 
to determine, therefore, are — 

(1) Whether the debts on foot of which the appel- 
lant obtained his decree were tainted with immorality 1 

(2) If not, whether the fact that the plaintiffs 
obtained a partition decree exempts their two-thirds 
share from being taken in execution of the decree 
passed against their father 1 

(3) What is the effect of the attachment before 
judgement on the partition ? 

(4) Whether the partition was effected in good 
faith 1 

Point No. 1. 

[The judgement discussed the evidence on this' 
point and proceeded.] 

In the result I hold that the plaintiffs have utterly 
failed to prove that the debts on which the appellant 
obtained his decree were in any way tainted with 
immorality. 

Point No. 4. 

On the question whether the partition was effected 
in good faith, we may take it that it was effected in 
good faith. If the idea was, as it must have been, 
that the partition would save two-thirds of the family 
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property from payment of the just debts of the father, 

a partition with this object may have been really kbhas 
sought for. How far it will succeed in its object will 
be considered under Issue No. 2. But if the 'well- 
wishers of the sons believe that they can save two-thirds 
of the property by merely suing for partition, there 
would be no reason to think that a partition was not 
meant to be effected. In this sense, and in this sense 
alone, I am prepared to hold that the partition was 
asked for in good faith. There was no question of 
the father and the sons finding it inconvenient to live 
together. But that need not be the only reason for 
separation of the family. 

Point No. B. 

I have already mentioned that the appellant, as 
soon as he filed his suit on the promissory notes, 

■obtained an order for attachment before judgement. 

The question is whether that attachment in any way 
stands in the way of the partition suit. Partition is 
not alienation. The result of partition is only this, 
that what was held jointly by several members of the 
family come to be held in severalty by the same parties. 

I hold that the attachment does not affect the parti- 
tion. 

Point No. 2. 

Now comes the most important point in the case- 
in view of the fact that it has been strenuously 
contended on behalf of the respondents that after the 
partition decree, or even after the filing of the suit 
for partition, the father’s creditor cannot proceed 
against what is now the sons’ separated share in the 
property in order to realize simple debts against the 
father already existing and payable by the father at 
the date of the institution of the suit for partition, I 
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prop-se to discuss the.point;at some length. Personally 
speai^iug, lite .contentibn of the respondent's would 
seem to me to bei.vepy startling indeed. But for the 
fact that a contrary- view has been taken sometimes, 
I thouid l ave thouglit that .the point was not even open 
to argument. . , ' 

Tile position is-, this. In a Mitakshara joint 
family consisting of the father and sons, the father 
may, “by incurring debt, so long as it is not for an 
immoral purpose; lay the estate open to be taken in 
execution pr.,ceeding upon a decree for payment of that 
debt.” See Brij Narain v. Mangal Prasad (1). Their 
Lord hips of the Privy Council have, from time to 
time, pointed out that this is the rule, although there 
are two conflicting, principles recognized by the 
Mitakshara law. One is that the joint family 
property is meant for the support of the entire family, 
and exc'pt in the case of distress a single member, even 
the father, cannot dispose of it. The second principle 
i’ that it is the pious duty of a son to pay his father’s 
d^'b+s, not tamted with immorality. The strict rule 
of Mitakshara law .would make the son even personal- 
Iv liable to pay the father’s debt where there was no 
family property out of which it might come. The 
Anglo-Indian courts have put a restriction to this 
extreme tenet of law,- by laying down (in the case of 
B'^mbay there was.a recourse to legislation) that the 
linhili+A- evi ts only so far.as the , son’s share in the 
joint family property, would go and not, beyond that. If 
we just ponder overfhe reason why the law-givers of old 
countenanced the two. apparently contradictory pro 
positiopci, reason would be entirely clear. It is 
time tT^et the family , property is the means of the 
support of the, family,.and: must, not be lightly handled 

‘U) (13!23). r.L.R., 46 All.. 95 <104). ■ : ' 
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by any one of the members of the family. On the other 
iandj the father of the family, in order that the family 
might live, must have credit in the market. Other- 
■wise, everybody with whom the family has to cl al sinoh! 
would know that any loan granted to the family could 
not be recovered without perhaps the strictest p-Oif 
that the loan was required for the purp .ses of ihe 
family. The father had to be trusted; otherwiae the 
sons could not be brought up. Credit, tb.erefore, was 
given to the father by making it a rule that not cnly 
the father shall pay the debt, bup so shall the sons. 

It was believed to be a disgrace that a man should 
contract a debt and he should die without having made 
that good. The result was that even the 'ons and 
grandsons were called upon to pay the debt of the 
father and grandfather. The 'Bengal school of law 
has improved on this position and have made the 
father, even where the property is entirely ancestral, 
the full master of the entire property in his life-time. 


I 

I 

I 

I 

1 


1 

I 

, 


The Mitakshara law, therefore, being what it is 
(as quoted above from the latest Privy Council case on 
the point), the question arises, could the father and 
sons defeat the substantive right of the creditor to 
proceed against the family property, by irer ly agree- 
ing among themselves that from a particTat mo’^'ent 
they would hold the property in severaTy and n t 
j ointly 1 The remedy of the creditor to pr ' ceod a inst 
the entire family property is not a, mere mat-f-er ^f pro- 
cedure, but it is a suistantive right. It is on the 
faith of the Joint family property that the creditor 
lends money, and althoiigh he does .not take ^nv charge 
or mortgage he knows that he has. some s'curi+y at 
least for his money. Otherwise, he woul-^ not l-ud T. 
It would be disastrous if one fine mornincr the father 
and the sons 'u^ere to tell the creditor that, on the. 
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previous evening, the father and sons had sat together 
agreed that from the next morning they 
®. should become separated members and that, therefore, 
the creditor could recover his money only from what 
had been given to the father as his share of the Joint 
Mui-erji j property. If, as is surely the case, for effect- 

ing a partition mere volition on the part of the members 
of the joint family is enough, it is not necessary to go 
into court for the purpose. In such circumstances, 
there is the debt of the father which, for all 
practical purposes, was payable out of the property 
belonging to the father and the sons and there are the 
debtors, in the shape of the father and his sons. 
Simply because the debtors agree that they shall no 
longer be Joint, the debt is gone, so far as the sons’ 
share is concerned, which, in many cases, would be 
many times the father’s share ! Can this proposition 
be sound ? 

It has, sometimes, been argued that a simple 
creditor has no charge on the family property and if 
he be permitted to follow the property, after partition, 
in the hands of the sons, the courts will virtually be 
giving the creditor a charge on the property. This 
argument, in my opinion, with all respect, is entirely 
fallacious, The family property does not cease to be 
the family property simply because it has been decided 
to enjoy it separately by the father and the sons. Only 
the mode of enjoyment has been changed and not its 
character or its liability, if any existed. Take the 
case of a debtor who is not a Hindu governed by the- 
Mitakshara law. He is an unsecured creditor. If 
he chooses, the debtor may sell away his entire pro- 
perty, leaving nothing out of which the creditor may 
realize the debt. If such a debtor dies and if the 
creditor proceeds against his property in the hands of 
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his son, nobody will ever suggest that the credilor had 
a charge against the property and he is following up 
that charge in the hands of the deceased person’s son. «. 
The result of the doctrine of pious duty of a Mitakshara sinTh.'' 
son to pay his father’s debt is, for all practical pur- 
poses, the same as to make the father the absolute ^ 

owner of the property so far as the payment of his ” 
personal debts, not tainted with immorality, is con- 
cerned. 

Let us take, again, this case. A father governed 
by the Mitakshara law dies while joint with his sons. 

After the death of the father, the sons divide the family 
property among themselves. Can it be argued that 
an unsecured creditor of the father cannot proceed 
against what was the joint family property in the life- 
time of the father, simply because the sons have 
effected a partition % I suppose such an argument will 
not find favour with anybody. If such be the case, 
what difference should it make if a partition be effect- 
ed in the life-time of the father himself ? 

If a Mitakshara father contracts a debt after 
separation from his sons, there is no liability in the 
sens to pay their father’s debts. The reason is not 
the separation of the sons but it is this : The pious 
duty of the son to pay his father’s debts has been 
limited by Anglo-Hindu law to what is the joint 
family property of the father and sons. It is this pro- 
perty to which a creditor looks for payment when he 
lends money to the father. In the case of a separat- 
ed father, there is no property in the hands of the 
father other than what is his own, unshared by any- 
body else. The father cannot sell his son’s divided 
property to pay his own debt contracted after separa- 
tion, in the circumstances, although the sons may 
be under a pious obligation to pay the father’s debt, 
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there being no property jointly held by the father and 
his sons, the property in the hands of the sons is not 
liable. The creditor, while lending the money, has 
looked upon the property in the hands of the separated 
father alone, to find out how far he could give his 
debtor credit. 

On principle, therefore, it must be held and I do 
hold that what was joint family property in the hands 
of the father, at the date of his incurring the last one 
of the debts in question, may be proceeded against by 
the appellant, although some of the property is now 
in the hands of the sons, to realize the decree passed 
against the father. 

As regards authority, almost all the High Courts 
have taken the same view as mine, though sometimes 
after some conflict of opinion. In the Madras High 
Court, for a time, the view of the law was uncertain. 
The Full Bench case, however, of Subramania Ayyar 
V. Sabapathy Aiyar (1), settled the law so far as that 
Court was concerned. Three learned Judges as 
against two others held that “a simple creditor of a 
father in a joint Hindu family is entitled to recover 
the debt from the shares of the sons after a bona fide 
partition between the father and the sons.” The case 
of Jagannatha Rao v. Viswesam (2), was approved. 
It follows that this case overrules the earlier cases in 
which a contrary opinion was enunciated, including the 
case of Vinjamampati Peda Venhanna v. Sreenivasa 
Deekshatulu (3). 

In Bombay the same view was accepted as in the 
Madras Court: See Annahhat v. Shivappa (4). One 
of the learned Judges quotes from Mitakshara and Narad 


(1) (1927) I.L.E., 61 Mad- 361. 
(8) (1917) I.L.E., 41 Mad., 136. 


(2) (1924) I.L.R., 47 Mad., 621. 
(4) (1928) I.L.R., 62 Bom., 376. 
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certain passages showing that separation is no cure of 

the liability to pay the father’s debt. Kisau? 

Saeup 

In Calcutta the same view was taken in Kulada ®- 
Prasad v. Haripada Chatterjee (1). In this case 
there was no separation by partition but by the fact 
that a member of the family became a convert to ^uUni j 
Christianity. Such a conversion operates, under the 
law, as a separation and the question was whether the 
share of the member thus separated was liable for 
pre-existing debts of the father. It was held that it 
was liable. 

In Patna, in Ram Ghulam v. Nand Kishore (2), 
the High Court in a very short judgement following 
the case in I. L. R., 41 Mad., 136 and another in 
I. L. R., 22 Mad., 519, which have since been over- 
ruled by the case in I. L. R., 51 Mad., 361, held that 
a creditor of a father could not proceed against the 
sons’ shares after partition to realize a debt which had 
been incurred by the father before the partition. As 
this does not appear to be an entirely independent 
decision by the learned Judges, I do not feel called upon 
to discuss this case. Its authority is shaken by the 
fact that the Madras cases on which it relied have 
been overruled by the Madras High Court itself. 

Coming to the cases in our own High Court, we 
find that in Sita Ram v. Beni Prasad (3), a partition 
took place during the pendency of insolvency pro- 
ceedings against the father of a joint Hindu family. 

The sons’ share, in spite of the partition, was held 
to be liable to be taken hold of by the receiver to 
realize the father’s debts. The point at issue was 
stated to have been “whether a Hindu father is entitled 
or not to property obtained by his sons cn a division 

(1) U912) I.L.E., 40 Cal , 407. (2) (1925) I.L.E., 4 Pat , 469. 

f3) (1«24) I.L.E., 47 Al!.. 238. 
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of joint ancestral property, when he desires to satis- 
fy his debts out of the proceeds of such property.” 
It was held that he (the father) was so entitled and 
that, therefore, the receiver was right in seizing the 
sons’ share for the purpose of realization of the 
father’s debts. In a later case, however, a contrary 
view was taken : Vide Gaya Prasad v. Murlidhar 
(1). This case proceeds on the view that the liabi- 
lity of the sons exists only so long as the family 
remains joint and disappears when the family is 
divided. Ashworth, J., based his opinion on a 
statement of law contained in Mulla’s Hindu Law in 
the passages quoted by the learned Judge. With all 
respect for the learned Judge, the statement of law 
quoted does not bear on the question that was before 
him and did not purport to consider the case of a separa- 
tion at a date when simple debts of the father existed. 
Mulla in his book on Hindu Law (6th edition, 1929, 
pages 343 and 344) discusses the law as to the sons' 
liability to pay the father’s debt which existed before 
the partition. He contents himself with pointing 
out that the Madras, Allahabad (earlier), Bombay and 
Calcutta cases take the view that the liability of the 
sons can be enforced even after partition and that the 
Patna Court held to the contrary on the authority of 
Madras cases which have since been overruled. 
Having held that the liability of the sen to pay his 
father’s debt continues only so long as he lives jointly 
with the father, the learned Judge (Ashworth, J.) 
proceeds to consider whether section 53 of the Transfer 
of Property Act would apply. Section 53 of the 
Transfer of Property A.ct had, of course, no appli- 
cation. The other learned Judge hearing the case 
with him, Kendall, J., thought that if the appellant’s 

(1) 0927) I.L.R., BO All., 137. 
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contention before them was allowed, it would be 
tantamount to holding that the personal debt of the kishan 
father created a charge on the joint family property. 

With^ all respect, as I have shown above, there is no 
question of a charge. The learned Judge purported 
to follow the case in I.L.E., 41 Mad., 136, already^, ., 
mentioned, and the case in I.L.E., 22 Mad., 519, both “ 
of which have been overruled by the Madras Court 
itself. The case in our High Court v^as decided on 
the I7th of May, 1927, and the Madras and Bombay 
cases were published later; but the Calcutta case and 
the previous ruling of our own High Court in I. L. R., 

47 All., 263, appear not to have been cited before the 
learned Judge's. There being a conflict of opinion in 
this Court, we may choose which case to follow. 

As shown above, this Court in an earlier case, 
the Calcutta, the Bombay and the Madras High Courts 
have taken the same view as I am taking, and the 
Chief Court of Lucknow has taken the same view in 
JagesJiwar v. Manni Ram (1). 

I hold that the respondents’ share, separated by 
the partition, is liable to be sold in execution of the 
appellant’s decree against the respondents’ father 
Babu Ram. 

I would allow the appeal, set aside the decree of 
the court below and dismiss the suit of the plaintiffs 
respondents with costs throughcnt. 

Niamat-ullah, J. : — agree with the conclusions 
arrived at by my learned colleague. I am satisfied, 
for the reasons given by him, that the evidence fails 
to establish that the debts had been contracted for 
immoral purposes, as alleged by the plaintiffs res- 
pondents. I am, however, not prepared to hold that 
the partition between the plaintiffs respondents and 

(1) (1927) I.L.E., 2 Luck., 661. 
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thdir father was effected in good faith. The cir- 
cumstance that the suit for partition was brought by 
the minor sons, one aged seven years and the other 
aged 9 months at that time, only four days after the 
appellant instituted the suit for recovery of money 
on foot of promissory notes, does not inspire confidence 
in the bona fides of the alleged partition. It is clear 
to my mind that the suit for partition was brought by 
the maternal grandfather of the plaintiffs respondents 
on their behalf in view of the money suit instituted 
by the appellant, as it was apprehended that the family 
property would be proceeded against for satisfaction 
of the decree likely to be passed in his favour. 
Ordinarily a suit for partition at the instance of 
minors, especially against their father, is not counte- 
nanced by courts. Such “a suit cannot be brought 
byi or on behalf of, a minor to enforce partition, unless 
on the ground of malversation or some other circum- 
stances which make it for his interest that his share 
should be set aside and secured for him. Otherwise 
he might be thrust out of the family at the very time 
when he is least able to protect himself. In short, 
it is in the discretion of the court to grant or. refuse 
a decree for partition at the suit of a minor plaintiff, 
and the court has to consider in such cases whether a 
decree for partition would be for the benefit of the 
minor.” (Mayne’s Hindu Law, 9th Edition, p. 688). 
In view of our finding that the debts in question were 
not contracted for immoral purposes, it cannot be 
maintained that the separation of -the sons was to their 
interest, unless we assume that they would be enabled 
thereby to escape their liability to pay their father’s 
debts. The father, who was the only party to the 
partition suit, did not raise any objection to a parti- 
tion between him and his infant sons, and an ex 'parte 
decree defining their rights inter se was passed . . . . 
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No arrangement was made for payment 1929 
of debts and it could not have been honestly believed ~ Kisms 
that the partition would not defeat or delay the father’s Saeto 
creditors. The subsequent events clearly indicate that beheaj 
the so-called partition was the first manoeuvre towards 
the long drawn battle against the father’s principal 
creditor. It is difficult to imagine that the father has vmmat- 
been a silent spectator and not a real litigant under ^ 
cover of his infant eons. For these reasons, I am 
inclined to think that the partition was not made in 
good faith, and that it was prompted by a desire to 
defeat the claims of the creditors to whom the sons 
were under an obligation to pay, so far as the extent 
of the family property would enable them to do so. 

Cases in which partition has been held to be a 
bar to the creditors’ claim, for the father’s debts 
incurred before the partition, against the sons, 
expressly lay down that the liability of the sons is 
not affected by a partition if it was made to defeat 
or delay the creditors. Apart, therefore, from the 
question of law, on w^hich there has been difference of 
opinion, the appellant is entitled to succeed on the 
ground that the partition not having been made in 
good faith can be ignored by him. I do not, however, 
desire to rest my decision on this ground alone, and 
would proceed to consider the more important question 
whether, assuming the partition to have been made 
in good faith, the remedy of the creditors is, in any 
way, impaired thereby. 

An examination of the plaint shows that the 
plaintiffs questioned the right of the defendant No. 1 
to recover what was due to him under the decree 
obtained by him against the defendant No. 2 , the 
father, and further contended that, in any case, their 
property could not be seized in execution of a decree 
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^ obtained in a suit to whicti they (the plaintiffs) were 
not parties. The latter part of their contention finds 
some support from certain observations made by 
learned Judges who otherwise confirmed the right of 
the creditors to proceed against the interests of the 
sons after a partition had been effected. I shall con- 
sider it separately from the general question of the 
sons’ liability, after partition, for the father’s debts 
incurred before it. 

The answer to the main question, one way or the 
other, must be a corollary from the following well 
established propositions : — 

(a) Under Hindu law, pure and simple, a son is 
under a pious obligation to pay his father’s debts not 
contracted for illegal or immoral purposes, regardless 
of the extent of any joint family property or property 
inherited by him from the father. But the British 
Indian courts I’egard this obligation, which is of too 
far-reaching a character, to be only a moral obligation, 
and the extent to which it can be enforced in a court 
of law is limited to the interest which the son acquires 
by birth or which he inherits from the father : Masit 
VUah V. Damodar Prasad (1). 

(&) “The sons cannot set up their rights, which 
are to take present vested interests, on their birth, 
jointly with their father in ancestral estate, against 
their father’s alienation for an antecedent debt or 
against hiis creditor’s remedy for his debt, if such 
debt has not been contracted for an immoral purpose 
If the father’s debt, not having been con- 
tracted for an immoral purpose, is such as to support 
a sale of the entirety of the joint estate, either he may 
sell the latter without suit, or the creditor may obtain 
a sale of it by a suit. But the joint sons, not being 

(1) a926) I.L.E., 48 AIL, 618. (526). 
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parties to the execution proceedings or to the sale, are 1929 
not precluded from having a question as to the nature 
of the debt tried in a suit of their own ; a right which 
will, however, avail them nothing unless it can be BRmAj 
shown that the debt was not such as to justify a sale 
of the joint estate.” : Nanomi Bahuasin v. Modlimi 
Mohxin (1). Niamat- 

/ \ ccmi uHah. J 

(c) There is no rule that this result is affected 
by the question whether the father who contracted the 
debt is alive or dead.” : Brtj Narain v. Mangal 
Prasad (2). 

{d) Where after the father’s death joint family 
property is divided among sons, the entire family pro- 
perty is liable (sections 50, 52 and 53 of the Code of 
Civil Procedure). 

The liability of the sons being established in these 
terms, it follows that a creditor can proceed against 
the family property immediately after the liability is 
incurred. The liability of the sons, in this respect, 
arises at the same time as the father’s. Their liabi- 
lity is eo-extensive with that of the father, except 
that, in their case, it is limited to the interests which 
they have in the joint family property. It cannot 
be disputed that, if a creditor is so advised, he may 
sue the sons alone and obtain a decree for recovery of 
the father’s debts; but in such a case he can proceed 
only against the interests of the sons in the joint 
family property. In practice such a course is hardly 
■conceivable, as it can never be expedient for the credi- 
tor to sue the sons and leave out the father. A decree 
obtained against a father alone binds the sons, because 
they are represented by the father in such a suit. It 
is, therefore, clear that the liability of the sons, which 
arises before a partition between them and their 

a) a885) 13 Oal., 31. (2) a923) I.L.R., 46 All., 95 0041. 
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father, and the corresponding right of the creditor 
to recover his money from them to the extent indi- 
cated cannot be afiected by a partition which the 
father and sons may choose to make and to which the 
creditor is not a party. This conclusion has not been 
accepted by some learned Judges. The opposite view 
has been forcibly and elaborately put by Srinivasa 
Ayyangar, J., in his dissentient judgement in Sui- 
ramania Ayyar v. Sahapathy Aiyar (1). The reason- 
ing on which it proceeds will appear from the follow- 
ing extracts from his judgement : — 

“It has never been to my knowledge suggested that the 
pious obligation, as it may be, of the son was towards any 
person other than the father himself. Otherwise, if it should 
be deemed to be towards the <-'r;editor, it is difficult to 
see what room there is for any piety. The right of the 
creditor, therefore, is only ag'ainst the father. If it were 
against the son also, the general rule should be that the son 
should also be made a party to the suit itself in every case 
and a decree obtained, and that no decree obtained merely 
against the father is capable, as such, of being executed 
against the interest of the son also in the family property. 
It seems to me, therefore, that there can be little doubt 
that the pious obligation of the son is only towards the 
father. The right of the father corresponding to this obli- 
gation on the part of the son is his admitted right to alienate 
the entire family property, including the son’s share, for 
bona fide antecedent debts of his own. Being a power of 
sale, although only under certain circumstances, it is really 
in the nature of property, and that is how it comes about 
that in a mere execution of the decree against the father 
this power of sale is enforced and made available for the 
satisfaction of the decree.’’ (P. 384). 

“To my mind Sahu Ram’s case has not been overruled 
in its entirety by, the case of Brij Narain, and it must be 
regarded as having been merely modified to the extent of 
engrafting the exceptions recognized by their Lordships of 
(1.) (1927) I.L.E., 51' Mad., 361. 
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the Judicial Committee on the ground of stare decisis . . . 1929 

The true view would, therefore, seem to be that the pious Krsmir 

obligation of the son no doubt arises only after the father’s Sarto 

death, but because of that obligation a power of sale has been Brwbaj 

created in the father, and because of this power of sale it Sntoa. 

is possible to proceed even during the father’s life time 
against the son’s share ... As the creditor’s rights 
and remedies have reference to , and are based on, the uilah^. 
father’s pow’ers of alienation, it would follow that the cre- 
ditor ould have such righwt only if and so long as the father 
has such right . . . On a partition of the family pro- 

percy there is a disruption of the family, and the managership 
of the father ceases, and with the managership being lost 
the power is also lost of the father to effect an alienation 
of the family property not only for purposes of family neces- 
sity but also for his own antecedent debts ... If, there- 
fore, after partition between the father and the sons, the 
father lost that power of sale, it must follow that the creditor 
cannot seek to enforce any rights based on or referable to 
the existence of such power.” (P. 387-8). 

‘Tn other wwds, it is in full accordance with the prin- 
ciple I have tried to ind’cate that in all such suits and 
proceedings the creditor of the father is seeking to exercise 
no right of his own against the sons, but is only seeking 
to work out a right of his own debtor, the father.” (P. 390). 

The essence cf this line of argument is that the 
direct liability of the sons to the creditors arises only 
after the father’s death, and that the liability of the 
sons during the father’s life time is somewhat 
different, being to'wards the father and not towards 
the creditor, -who is, however, enabled to treat the 
father’s right to sell the family property for satisfac- 
tion of his own debt as a saleable right or property 
which the creditor avails of for proceeding against the 
interest of the sons. With great respect, I would 
point out that the latest Privy Council case, Brij 
Narain V. Mangd Prasad (1), runs counter to the 

(1) (1923) LL.R., 46 AIL, 95 a03). 
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theory of the creditor’s right in the above proposition. 
Their Lordships observed : — 

“There are, however, some observations in Sahu 
Ram Chandar’s case which are not necessary for the 
judgement hut which their Lordships are bound to 
say that they do not think can be supported. Found- 
ing upon them the learned counsel in this case argued 
in the court below that no liability of the sons based 
on the pious obligation to pay the father’s debt could 
be made available to the creditor while the father was 
still alive. Here again, if the point was open, there 
would be much to be said in favour of a position which 
seems consonant with common sense, but their Lord- 
ships are satisfied that a long train of authorities has 
settled the question.” 

In summarizing their views their Lordships enun- 
ciated proposition No. 5 as follows : — 

“There is no rule that this result is affected by the 
question whether the father is alive or dead.” 

It is thus made clear that the liability of the 
sons to pay the debt of their father in his life-time 
is exactly of the same nature as after his death, and 
no distinction is to be made in consequence of the 
father being alive or dead. This being so, and it 
being conceded that after the father’s death the liabi- 
lity of the sons is directly to the creditor, — indeed it 
■cannot be otherwise — the liability of the sons in the 
father’s life time cannot be different and must be 
taken to be towards the creditor. It is almost a truism 
that if a creditor is entitled to recover his debt from the 
sons to the extent of their interest in the family pro- 
perty, the sons are liable to him directly to that extent. 
It follows as a necessary corollary that the sons’ liabi- 
lity to the creditor is not affected by partition after the 


VOL. LI.] ALLAHABAD. SERIES. 953 

father’s - death. There is no conceivable reason why 

■a partition in the father’s life-time should m ak e 
difference. It seems to me that there is a close 
analogy between the liability of the heirs of a debtor, 
not being a Hindu, to pay the debt of the deceased 
to the extent of the assets in their hands and the 
liability of a Hindu son to pay his father’s debt, with 
this difference that, in the first case, the liability 
arises on the death of the ancestor and on receipt of 
the assets, while in the second it arises in the life- 
time of the father, the sons having acquired an interest 
by birth. The reason in both cases is the same, 
namely, obtaining an interest in property through the 
ancestor or the father, as the case may be. The liabi- 
lity once incurred cannot be shaken off in either case 
by^ subjecting the property to a division among the 
heirs or sons. 

The view stated above does not imply that the 
debt is a charge on the family property any more than 
it is so on the assets of a deceased debtor not being a 
Hindu. If transferred by the father or by the sons 
after the partition,- it cannot be followed in the hands 
of transferees just as the property sold by the heir 
of a debtor, not being a Hindu, cannot be followed 
by his creditor not having a charge or lien on any 
property. The share of the sons being determined 
on partition, the extent of their liability is ascertained 
and the creditor can hold them liable to that extent, 
just as in the case of 'the heirs of a deceased debtor, 
not being a Hindu, their liability extends to the 
property inherited by them. In either case there is 
no charge on the property received on partition or 
inherited, as the case may be, and if the separated sons 
nr the heirs have validly transferred it, the creditor 
cannot seize the property in the hands of the transferees 
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but can bold the ^ns or tbe beirs liable to the extent 
of tbe property originally received on partition or by 
inheritance. To this extent tbe liability is personal. 

Tbe reason why tbe interests of a son in the joint 
family property can be sold in execution of a decree, 
obtained against the father alone is not that tbe father 
has a right to sell tbe family property for 
satisfaction of bis own antecedent debts, which 
right is treated by the creditor as tbe property 
of the father, but the decree is binding on 
the sons as they are deemed to be represented by the 
father and, therefore, themselves parties to the decree. 
Their Lordships of the Privy Council held in Sheo 
Slianlcai' Ram v. Jadds Kunwar (1), that “there seems 
to be no doubt upon Indian decisions (from which 
their Lordships see no reason to dissent) that there 
are occasions, including foreclosure actions, when the 
managers of joint Hindu families so effectively repre- 
sent all other members of the family that the family 
as a whole is bound.” If the sons establish in a suit 
of their own that the debt, for which a decree was 
obtained against the father, had been incurred for 
illegal or immoral purposes, the decree will not be 
one in respect of debts as to which the father could 
represent the sons. Whether the sons were represent- 
ed by the father or not depends upon the subject 
matter of the suit, and if a decree was obtained for 
what turns out to be a family liability, the sons must 
be deemed to have been parties to the suit through the 
father. 

As regards the second branch of the question, 
namely, whether a decree, obtained against a father 
after disruption of the family, can be executed against 
the sons, my answer is in the negative. I think the 

0) UmS) I.I>.R., 36 Ml., 383 
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•creditor must obtain a decree against the sons them- 
selves, if he desires to proceed against that part of the 
family property which has been allotted to the sons 
on partition, for satisfaction of the father’s pre- 
partition debts. As already stated, the sons are re- 
presented by the father in case of a decree obtained 
before partition; but the same consideration cannot 
apply after disruption of the family, when sons are 
no longer represented by the father in any suit brought 
by the creditor, any more than they are represented 
in transactions relating to the preperty allotted to the 
-sons. But, in the case before us, the suit for recovery 
of money had been instituted before the partition, and 
a decree was passed against the father before any 
decree defining the shares of the father and sons was 
passed, though the suit for partition was instituted 
before a decree in the money suit was passed. In a 
•ease where, “it is in the discretion of the court to grant 
or refuse a decree for partition at the suit of a minor 
plaintiff, the court has to consider in such cases whe- 
ther a decree for partition would he for the benefit 
of the minor. It would seem to follow from this that 
the rule laid down by the Privy Council that the filing 
•of a plaint for partition, or such other clear and 
unequivocal expression of an intention to become di- 
vided, of itself effects a severance of status, is inap- 
plicable to the case of a minor suing by a next friend . 
It being left to the discretion of a court to say whether 
there should he a division of the family or not, it is 
obvious that that discretion cannot be anticipated or 
coerced by the determination of another person who 
purports to act on behalf of a minor .... But in 
the case of a minor the mere institution of the suit 
eannot. effect a division in status, for until the suit 
proceeds to. a decree it is uncertain whether the court 
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will or will not deem it a proper case in which to 
allow partition. It would seem to follow also that^ 
where the court decrees a partition at the suit of a. 
minor, the partition will take efiect as from the dato 
of the decree.” (Mayne’s Hindu Law, page 688, 
9th Edition). In this view of the matter, the plain- 
tiffs respondents must be deemed to have separated 
from their father after the appellant obtained his 
decree, and the debt to which it related not being- 
immoral, the plaintiffs respondents were fully repre- 
sented by their father, with whom they were joint at 
the date of the decree, which is accordingly binding 
on them. 

My learned brother has commented on the case- 
law bearing on the question arising in this appeal, 
and I fully agree with his views. Of the two cases- 
decided by this Court, namely, Sita Bam v. Beni 
Prasad (1), and Gaya Prasad v. Murlidhar. (2), which' 
take conflicting views as regards the liability of the- 
sons to pay the father’s pre-partition debts after dis- 
ruption of the family, I prefer to follow the former. 

For the reasons stated above, I concur with my 
learned colleague in allowing the appeal, in setting 
aside the decree of the court below and in dismissing 
the suit of the plaintiffs respondents with costs 
throughout. 

(1) (1924) I.L.R., 47 All., 263. (2) (1927) I.L.R., 50 All., 137. 


VOL. LI.] 


ALLAHABAD SERIES. 


957 


REVISIONAL CIVIL. 


Before Mr, Justice Mukerji and Mr, Justice Young, 

ABDUL WAHID KHAN (Applicant) v , EADHA KISHEN 

AND ANOTHER (OPPOSITE PARTIES).^ ’ 

Act No. XIV of 1920 (Gharitahle and Religious Trusts Act), 
section 7 — Application by trustee for pmnission to sell — 

Order directing sale to one of two rival would-be pur- 
chasers — Revision — Civil Procedure Code, section 115 — 

'‘Case decided'' — "Court." 

A District Judge exercising powers under Act XIV of 
1920 acts as a court, which is subordinate to the High Court, 
and his acts are subject to the revisional jurisdiction of the 
High Court. When a trustee applies under section 7 of the 
Act to obtain advice or direction of the District Judge, a 
“case” is presented for his decision, and the decision amounts 
to a “case decided” within the meaning of section 115 of 
the Civil Procedure Code. 

The fact that there is no compulsion on the trustee to 
act in accordance with the advice or direction given by the 
Judge under section 7 is no ground for the High Court re- 
fusing to correct such advice or direction in the exercise 
of its revis^'onal powers. 

Unless the Judge has' acted illegally or with material 
irregularity, in the exercise of his jurisdiction the High Court 
will not interfere in revision to correct a mere error of judge- 
ment. 

Balakrishna TJdayar v. Vasudeva Aijyar (1), followed. 

Mr. Peary Lai Banerji, for the applicant. 

Dr. Kailas Nath Katju and Mr. Shiva Prasad 
Sinha for the opposite parties. 

Mukerji, J. : — This is an application to revise 
an order of the District Judge of Moradabad made on 
the 13th of September, 1927, under the following cir- 
cumstances. A certain Muhammadan gentleman 

* Cml Revision No. 28S of 1927. 

(1) (1917) 40 Mad., 793. 
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made a waqf of his property for the benefit of his 

descendants, on the 20th of August, 1915. The 
t>. aforesaid property was subject to heavy encumbrances, 
as^. mutwalli for the time being, Musammat Jafri, 

who was the daughter of the dedicator, made an ap- 
Kvhsrii 3 plication to the District Judge of Moradabad, seeking 
' his permission to sell a portion of the property of 
village Lohari Khadar. She had arranged with one 
Radha Kishen, one of the opposite parties in this case, 
that a 14 biswa share should be sold to Radha Kishen 
for the sum of Rs,. 13,500. The learned District 
, Judge granted the permission sought. Radha Kishen, 
as a matter of precaution, made an application to the 
District Judge, on the 2nd of September, 1927, asking 
him to take steps to ensure that there was ho litigation 
in future with respect to the property purchased by 
himself. He said in the petition that the property 
was waqf and people might, thereafter, raise all sorts 
of objections to the sale. Radha Kishen, therefore, 
proposed that the District Judge should issue a noti- 
fication stating that so much property was being sold 
for so much to such and such person, and calling upon 
any person who might be interested to do so, to file 
any objection before the court. The District Judge 
acceded to this request and a notification was issued. 
Abdul Wahid Khan, the applicant before this Court, 
sent in a letter to the District Judge saying that he 
had heard that the property was being sold and he 
offered to pay Es. 16,000 for the 14 biswas share, for 
the sale of which the District Judge had already granted 
permission for Es. 13,500. The learned Judge directed 
Abdul Wahid Khan to appear before him on the 8th of 
September, which date he had fixed for the appearance 
of persons who might be interested in the sale of the 
property. On that date, as the order sheet shows, 
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in the presence of Radha Kishen and his counsel and 
Jafri Begum’s counsel, the Judge accepted Abdul 
"Wahid’s offer of Es. 16,000 for the sale of 14 biswas 
share. The same day, apparently, after Abdul "Wahid 
Khan had left the court, Radha Kishen made an ap- 
plication to the District Judge that without foregoing 
his right to bring a suit to obtain specific performance 
of the contract for sale that may exist in his favour, 
he was offering the sum of Rs. 16,000 for the property. 
The learned District Judge, in the absence of Abdul 
"Wahid Khan, made the following order: “This is 
not unreasonable. I have no objection to the sale in 
favour of Radha Kishen for Rs. 16,000. My only 
reason for preferring Abdul Wahid was that he was 
offering a larger sum.” Abdul Wahid Khan, having 
come to know of this later order, presented a petition 
to the District Judge on the 13th of September, com- 
plaining that the order in favour of Radha Kishen 
had been made e,x parte, in his absence. He offered, 
by his petition, to pay Rs. 18,000, the amount being 
in excess of Radha Kishen’ s offer by Rs. 2,000. He 
pointed out that it was to the interest of the waqf pro- 
perty that it should fetch as much price as was 
possible. On the same day the learned Judge passed 
the order complained of. The learned Judge said 
that he had accepted Abdul Wahid’s offer, because., 
at the time, his was the highest offer, but as Radha 
Kishen made the same offer and as there was. a “sort 
of agreement” between the mutwalli and Radha 
Kishen, the learned Judge had agreed that Radha 
Kishen should make the purchase. The learned 
Judge refused the application of Abdul Wahid Khan, 
but made the remark that it was always open to Abdul 
"Wahid to file a suit against the mutwalli. 


1929 


Abdui, 

Wahid Kbak 

c. 

Radha 

Kishen. 


Mukerji, 
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It is urged on behalf of Abdul Wahid Khan that 

WAm^^KHAN learned Judge should not have altered ihis order 
V. of the 8th of September, 1927, in the applicant’s favour 
&s^. which had been passed in the presence of all parties 
and after hearing all parties, and that, in any case, 
Mukerji j subsequent offer of Ee. 18,000 made by the appli- 
cant should have been accepted. 

In answer to this contention on behalf of Abdul 
Wahid Khan, the learned counsel for the respondents 
has urged, first, that no revision is competent, the- 
High Court having no power to revise an order of tho 
District Judge passed under the Charitable and 
Eeligious Trusts Act (Act XIV of 1920) and secondly 
that, in any case, the opinion of the District Judge,, 
which was granted under section 7 of the Act, 
preferring Eadha Kishen to Abdul Wahid, was a. 
matter entirely within the discretion of the Judge and 
that, for that reason, it was not open to correction by 
the High Court, even if the High Court had the power- 
to interfere. 

As regards the first point, I am clearly of opinion 
that the contention has no force whatsoever. The- 
power to interfere in revision has been granted to the 
High Court under section 115 of the Civil Procedure- 
Code. The conditions that must exist to enable the- 
High Court to call for the record of any case are 
these : — (1) There should be a case decided by a court r 
(2) That court should be subordinate to the High 
Court : (3) And there should be no appeal allowed by 
the law. 

There can be no doubt that the powers which may 
be exercised by the District Judge and the acts that 
he may perform under Act XIV of 1920 are exercised 
and performed by the Judge as a “court.” The 
section with which we are immediately concerned is 
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section 7 of the Act. It says that where a trustee wants 

advice or direction, he might apply to the “court”. , abdul 

The word “court” is defined in the Act itself (vide^ hid & s 

section 2 as amended by Act XLI of 1923) as “the 

court of the District Judge or any other court em- > 

powered in that behalf by the Local Government and ^ ■ | 

includes the High Court in the exercise of its * ' I 

original civil jurisdiction.” Thus, the officer whose ' 

order is complained of is a court subordinate to the | 

High Court and one of the conditions is thus complied j 

with. 

The second condition that is necessary is that 
there should be a case decided. The Civil Procedure 
Code does not define the word “case”, nor does it say 
what it means by the word “decided” in section 115. ; 

In my opinion the words, “a case decided by a court”, 
mean “a matter which has been disposed of efiectually 
by the court and not merely for the time being”. ; 

Thus, a purely ad interim order or an order that ‘■ 

does not effectually dispose of the matter before the ; 

court, would not be a “case decided.” 

As regards the third point, it is conceded that 
the law does not allow any appeal against an order : 

made or advice given by the District Judge under | 

section 7 of Act XTV of 1920. This is specifically i 

mentioned in section 12 of the Act. I 

The first two questions of Jurisdiction and mean- 
ing of the words “case decided” came up for Judicial 
interpretation before their Lordships oif the Privy I 

Council in the well knovra case of Balalcrishna Udayar 
V. Vasudeva Ayyar (1). That case arose under Act 
XX of 1863, the Eeligious Endowments Act. Section 
10 of that Act was the subject matter for the consi- 
deration of their Lordships of the Privy Council and 

(1) (1917) I.L.E., 40 Mad., 793. 

I 

■ I 
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the question that had to be answered was whether a 
Abdot. District Judge could direct the committee of manage- 
wahto^ ^^^ment, who had failed to make an election to the commit- 
within the statutory period, to hold an election for 
the purpose of filling up a vacancy. The District 
Judge had declared that the person so elected, under 
'Huherji, 3. orders, by the members of the committee should 
be one of the members of the same. This order was 
impeached before the High Court and the High Court 
in the exercise of its revisicnal jurisdiction under 
section 115 of the Civil Procedure Code set it aside. 
Before their Lordships of the Privy Council it was 
contended that the High Court had no jurisdiction 
because its revisional power did not extend over the 
Jhdge and, further, the matter before the Judge was 
not “a case decided.” Their Lordships of the Privy 
Council disallowed both these contentions. To start 
with, their Lordships pointed out that if a civil court 
should act absolutely and whimsically in the matter 
of its jurisdiction, and there being no appeal allowed, 
there would he no remedy if the High Ccurt were not 
empowered to interfere. Having pointed this out, their 
Lordships examined the law. Their Lordships 
examined the provisions of Act XX of 1863 and came 
to the conclusion that the acts performed by the Dis- 
trict Judge were performed by him as a court of law 
and not merely as a persona designata, whose deter- 
minations were not to be 'treated as judgements of a 
legal tribunal. I have already pointed out that in the 
case before us the Judge acts as a court of law and, 
therefore, under section 3 of the Civil Procedure Code 
the District Judge’s court is a court subordinate to 
the High Court. Thus one of the conditions laid 
down in section 115 of the Civil Procedure Code 
■ . exists. On the second question of what was a “case” 


, 'i I 
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decided, their Lordships remarked that there was no 

definition of the word “case” in the Code. Then . 

they Said : “It cannot, in their Lordships’ view, be^^™ 

confined to a litigation in which there is a plaintiff 

who seeks to obtain a particular relief in damages or 

otherwise, against a defendant who is before the court. , 

It must, they think, include an ex 'parte application 

such as that made in this case, praying that persons 

in the position of trustees or officials should perfcrm 

their trust or discharge their official duties. Their 

Lordships concur therefore with the High Court in ; 

thinking that the matter adjudicated upon was a case 

within the meaning of section 115 of the Code.” It i! 

will be noticed that in the opinion of their Lordships i 

of the Privy Council, an ex parte application might 

amount to a case and the disposal of it would, 

necessarily, be a case decided. 

Applying the law laid down by their Lordships , 

of the Privy Council to the case before us, I have no 
hesitation in saying that when a trustee makes an 
application to the District Judge to obtain his opinion 
or advice, a “case” is presented before the District 
Judge for his “decision”. Suppose in such a case 
the District Judge says “I am overwhelmed with 
criminal work ; let the applicant go to the Government 
Pleader for advice.” Can it be contended for a moment 
that the High, Court will have no power under section 
116 of the Civil Procedure Code to direct the District 
Judge to take up the application and give his advice 
or opinion to the applicant, on the ground that the 
District Judge failed to exercise a jurisdiction that 
was vested in him by law 1 

I come to the conclusion that the acts of the 
District Judge under Act XIV of 1920 are open to 
correction by the High Court under its revisional 
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jurisdiction exercisable under section 115 of the Civil 

wa^khah Procedure Code. 

Badha merits, the question is whether we should 

KisHBN. interfere and if so, how ? At one stage of the argument 
it was contended on behalf of the respondents by their 
'Muiterii, j. learned coimsel that it was always open to the trustee 
seeking the District Judge’s advice not to follow it 
and that, therefore, if the High Court substituted its 
advice in place of the District Judge’s advice, the 
applicant (Jafri Begum) could always refuse to 
follow the High Court’s opinion or advice and, further, 
that therefore the High Court should not interfere 
with the District Judge’s advice. This, in my 
opinion, is a very unsound argument. It is true that 
section 7 of the Charitable and Religious Trusts Act 
(Act XIV of 1920) dees not say what is going to 
happen in case the applicant decides not to follow the 
District Judge’s advice after seeking it. All that 
it does say is that a trustee, acting on the advice, shall 
be deemed to have discharged his duty as such trustee 
in the matter in respect of which the petition was 
made. Because the legislature thought that it was 
not necessary for it to impose a penalty on the trustee, 
it does not follow that the- District Judge should 
refuse to give his advice or direction or that the High 
Court, where it finds that the advice is entirely 
unsuitable, should not substitute its own advice or 
opinion in the matter. I need hardly point out that 
I am assuming that the High Court would interfere 
•only in suitable cases and not at random or arbitrarily. 
A case like this may easily arise A trustee states 
his case in the petition and receives advice from the 
District Judge which is manifestly to the detriment 
of the trust property. The trustee may take upon 
himself the responsibility of ignoring that advice 
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without bringing on himself any charge of commit- 
ting breach of trust. He may also come up in revision . abddl 
before the High Court and show that the District s 
Judge, in giving the advice, has not really considered 
the matter at all, has not applied his mind to the 
case and has thereby, in the exercise of his jurisdic- 
tion, acted with ma^terial irregularity. The High ' ' 

Court may think it fit to set aside the advice of the 
District Judge and put the trustee in possession of 
better advice. In my opinion, it is impossible to say 
that suitable cases may not arise in which an exercise 
of the revisional jurisdiction of the High Court 
might be desirable. It may be pointed out that in 
framing section 12 of the Act (Act XIY of 1920) the 
legislature intentionally confined themselves to appeal 
and said nothing about revision. Section 12 runs as 
follows : — 

“No appeal shall lie from any order passed or 
against any opinion or advice or direction given under 
this Act.” I 

Having regard to the decision of the Privy Coun- j 

cil in I. L. R., 40 Mad., 793, quoted above, we cannot \ 

take it that the legislature .were ignorant of the 
existence of revisional jurisdition in the High Court 
when they framed the section 12. They might have 
said that neither an appeal nor a revision shall lie. 

The omission of the word revision confirms my opinion 
that a revision is not shut out. 

Coming to the merits of the case before us, the 
position seems to be this. Radha Kishen has already 
obtained a sale deed in his favour from Musammat 
Jafri. It was executed on the 12th of September, 

1927, and registered on the 13th of September, 1927, 
the latter being the date of Abdul Wahid’s application ' 

offering Rs. 18,000. I do nbt approve of the learned I 
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Judge’s preference of Radha Kishen to Abdul Wahid 

Wj^ Khan Opinion, Abdul Wahid having offered 

KtS. 16,000 in the presence of Radha Kishen’s counsel, 
Kishen. ^'iid the learned Judge having accepted the same, it 
was not. open to the Judge to accept the subsequent 
Muketjt, /. Radha Kishen of Rs. 16,000. Ordinary 

business methods should have been followed.. 
There was no question of an agreement being in 
existence with Radha Kishen, because the entire 
negotiation was, by consent, to be subject to the 
Judge’s advice and opinion. At the instance of 
Radha Kishen himself the notification was issued, 
inviting people to come and offer objecticns to the 
proposed sale to Radha Kishen. If Radha Kishen 
was going to buy the property cheap by paying 
Rs. 2,500 less than the fair price, it was certainly 
open to the District Judge to advise Musammat 
Jafri not to accept that offer, and to advise her to 
accept Abdul Wahid’s for Rs. 16,000. Abdul 
Wahid’s subsequent offer of Rs. 18,000 is of no con- 
sequence, coming as it did 5 days later. 

The District Judge, no doubt, a,cted somewhat 
improperly when he advised Musammat Jafri to 
accept Radha Kishen’s belated offer of Rs. 16,000. 
But did he act illegally or with material irregular- 
ity? As I have said, he was wrong, his advice was 
not sound. But that does not mean that he exercised 
his jurisdiction illegally or with material irregular- 
ity. He did consider the matter carefully, though I 
may not be in agreement with him in the result. 
We cannot correct, in revision, a mere error of 
judgement. On this ground we cannot interfere. 

There is another aspect of the case. Suppose 
it is a case in "which we may interfere under the law. 
But We are not bound to interfere, unless we think 
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that we ought to interfere. The question is whether 
we should undo all the transactions that have already 
taken place; undo the sale, undo the mutation and ». 
undo all that has happened during over the last year 
and a half, during which, presumably, Radha Kishen 
has been in possession. The daughter of the dedica- 
tor, who is the trustee and presumably the principal 
beneficiary under the waqf, is satisfied with the 
District Judge’s order. We find that none but the 
intending purchaser Abdul Wahid Khan is interested 
in questioning the order. In the circumstances 
I do not think ^hat I should interfere and advise 
Jafri Begum to cancel the sale in favour of Radha 
Kishen and to execute a new sale in favour of Abdul 
Wahid Khan for the same amount as has been paid 
by Radha Kishen. 

. In the result I would dismiss the application, 
but, under the circumstances, without costs. The 
order impeached was certainly of doubtful propriety, 
and the contention of the respondents that the High 
Court had no revisional jurisdiction has been found 
to be untenable. I would make the parties pay their 
own costs of the present application. 

Young, J. : — I agree. ' 

. -.ifc- 

J** 

? m 0 

' V.-. ^ 

iT- 
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Before Mr. Justice Sulaiman and Mr. Justice Pullan. 

EAM EAJ TEWAEI (Plaintiff) SHEOEAJ SAITH- 
WAE AND OTHERS (DEFENDANTS).* 

■^ Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 
13, 19, and 20— Rival pre-emptors' suits — Preference in- 
ter se—Acguisition of egual rights hy all the pre-emptors 
before the date of the decree— Property to be divided 
equally between them. 

Two suits to pre-empt the same property were brought 
one by R and another by S. In each suit the rival pre-emptor 
was impleaded as a pro forma defendant. '*As between R and 
S, R had a preferential claim. But during the pendency of 
the suits, which were consolidated, S acquired a certain share 
and became a pre-emptor of the same rank as E, so that at 
the time when the decree came to be passed there was no pre- 
ference as between them. Held, they were entitled to share 

the property equally between them, and R could not get the 
whole. 

Section 13 of the Agra Pre-emption Act, in laying down 
that where two or more persons claiming pre-emption are 
equally entitled to pre-emption the property shall be equally 
divided between them, uses the present tense and not the past 
tense. That section can not be interpreted to mean that they 
must have been equally entitled to pre-emption on the, date 
0 he sale deed, the true criterion being whether they were 
equally entitled on the date of the decree. Ram Saran Das v. 
Bhagtvat Prasad (1)^ applied. 

Mr. Peary Lai Barter ji, for the appellant. 

The respondents were not represented. 

Sulaiman and Pullan, JJ. :-_This is a plaintiff’s 
appeal arising out of a suit for pre-emption. It is con- 
nected with Second Appeal No. 753 of 1927, arising out 
of a rival suit. On the 14th of November, 1924, two 
sale deeds were executed of shares in khata No. 3 in the 

d) a928) I. L. R., 51 All. 411. 
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mabal in favour of strangers. Suit No. 770 was insti- 
tuted by Sheoraj and others for pre-emption. These Ram Eaj 
plaintiffs were co-sharers in the mahal but not co- 
sharers in khata No. 3. Subsequently one more suit 
No. 800 was filed by Earn Eaj Tewari to pre-empt the 
same properties. This plaintiff was a co-sharer in khata ^ 
No. 3 also. Both these suits were connected and the 
plaintiffs in one suit were impleaded as pro forma de- 
fendants in the other suit. Thus at the time when 
the sale deed were executed, as well as at the time when 
the suits were filed, Ram Raj Tewari had a preferential 
right as against Sheoraj and others to, pre-empt this 
property. But during the pendency of these consoli- 
dated suits Sheoraj and others acquired a share in 
khata No. 3 also by virtue of a decree of a civil suit, 
dated the 26th of February, 1926. On that date they all 
became equally entitled to pre-empt the property. 

The court of first instance passed, its decree on the 
'27th of March, 1926, and held that Ram Raj Tewari 
had a superior right to pre-empt the entire property in 
preference to Sheoraj and others. It accordingly 
gave Ram Raj Tewari a decree for, the' whole of the 
property in the first instance. On appeal' the learned 
District Judge has taken a contrary view' and has held 
that the crucial date in such cases is the date of the 
first court’s decree and that inasmuch as on that date 
all the rival claimants had equal rights there was no 
preference 56. He has accordingly; divided the 

■property equally among all the pre-emptors. 

It seems to us that the view taken by the lower 
appellate court is correct. As has been held by a Full 
Henoh of this Court in the case of Ram Saran Das v. 
Bhagwat Prasad- (1) no decree for pre-emption can be 
passed in f avour of any person unless he has a subsis- 
iing right of pre-emption at the time of the decree. 

(1) (1928) I. L. E.. 51 All. 411. 
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____ — So that if either by loss of his own right or by an acqui- 
Tewaei sition of a right by the defendant the preference is* 
SmosAj , ‘^^stroyed by the time the decree comes to be passed 
saithwab. the plaintiff ceases to be entitled to such a decree. In 
the present case no doubt all the rival pre-emptors had 
a subsisting right of pre-emption as against the ven- 
dees. But the rival pre-emptors are also impleaded as- 
'pro forma defendants and no decree for pre-emption 
can be passed in favour of Ram Raj Tewari unless- 
the court is satisfied that he has a subsisting right to- 
obtain the decree at the date when that decree is to be 
passed. Inasmuch as Ram Raj Tewari has lost his 
preference as against Sheoraj and others it seems to us- 
impossible to pass a decree in favour of Ram Raj 
Tewari for a. share as regards which he has no pre- 
ference compared with Sheoraj and others. Although 
section 19 does not in express terms apply to the case- 
of rival pre-emptors, the interpretation which has been 
• put upon it and which requires that the right of pre- 
ference of the plaintiff should subsist till the time of 
the decree makes this view consistent with the ruling- 
in the Full Bench case. 

It may further be pointed out that section 13, 
which lays down that where two or more persons- 
claiming pre-emption are equally entitled to pre-emp- 
tion the property shall be equally divided between 
them, uses a present tense and not a past tense. That 
section cannot be interpreted to mean that they must 
have been equaUy entitled to pre-emption on the date- 
. of the sale deed. That the date of the sale deed is not 
the absolute crucial date in suits for pre-emption is-- 
apparent from the provisions of section 20, 
in w ic a subsequent acquisition by the purchaser- 

places him on the same footing as the pre-emptor. 

Although the case is not free from difficulty we- 
taken by the lower appellate court 
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is correct. Ram Raj Tewari not having any pre- 
ferential right as against Sheoraj and others at the time Eaj 
of the decree is only entitled to share the property equal- 
and not to claim the whole. We therefore dismiss 
this appeal. 

Be^jore Mr. Justice Sulaiman and Mr. Justice PuUan. 

SAIvTiSx\ BEGAM and otebbs (Defendants) v. HAEjSIAM i929 
SINGH (Plaintiff) and TBJ SINGH (Defendant).^ 

Act (Loccd) No, XI of 1922 (Agra Pre-emption Act)^ sections 
4 and 11 — Superior and Inferior proprietors — Co-sharers'' 

— Sale of rights of superior proprietor in entire mahal — 

Not capable of being pre-empted by an inferior proprietor 
of a share in maltah 

The entire rights of the superior proprietor in respect of 
the whole 20 biswas of a village being sold, an inferior proprie- 
tor of a share in the 20 biswas sued for pre-emption. In this 
village the Government revenue was settled with the in%ior 
proprietors, who alone could let out the lands to tenants and 
collect rents, and who were bound to pay a fixed surn to the 
•superior proprietor as malikana allowance. Held that the rights 
of the superior proprietor and the rights of the body of in- 
ferior proprietors were quite different and distinct in charac- 
ter, and the plaintiff was in no sense a co-sharer of the vendor 
in the right transferred by him. 

The vendor could not be called a person entitled as pro- 
prietor to a share or part in the mahal as referred to in section 
4 of the Agra Pre-emption Act; the mere right to receive 
malikana allowance was not an interest of a co-sharer in a part 
'Of the mahal. The sale was, therefore^ not pre-emptible. 

Abdul Wahid v. Halima Khatun (D, applied. 

Messrs. S. Alu AU and Shiam Krishna Bar, for 
tlie appellants. 

Mr. N arain Prasad Asthana, for the respondents. 


♦First Appeal No. 270 of 1927, from a decree of LaksEmi Narain 
Tandon, Subordinate Judge of Agra, dated the ISth of May, 1926. 

(1) (1920) I. L. B., 42 Ail., 262. 
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SULAIMAN and Pullan, JJ. This is a defen- 
dants’ appeal arising out of a suit for pre-emption. 
The rights and ■ interest of Balhir Singh in mahals: 
called 10 biswa mahal and 7^ biswa mahal were sold 
under a sale deed dated the 10th of February, 1925, to- 
Dr. Masha Ullah Khan whose heirs are the appellants- 
before us. Balbir Singh was recorded in the khewat 
as the superior proprietor ak) in respect of the- 

entire 20 biswas. The plaintiff Harnam Singh is re- 
corded as an inferior proprietor {maliJc adna) of a share 
out of the 20 biswas. The vendee denied the plaintiff’s- 
right to sue for pre-emption. The learned Subordi- 
nate Judge has held that the plaintiff is a co-sharer and 
therefore entitled to maintain the suit. He has not’ 
separately considered the question whether the interest 
transferred is pre-emptible. 

The constitution of this village is very peculiar but> 
there is no dispute about its characteristic features. 
The village is divided at least into two mahals called 
the ,10 biswa mahal and the 7| biswa mahal. The- 
counsel for the. parties admit that the settlement for 
the payment of ^vernment revenue has been made by 
the Government with the proprietors called the in- 
ferior proprietors, among whom the plaintiff’s name- 
appears. But these inferior proprietors are bound to 
pay not only the Government revenue and the cesses, 
but also a fixed sum of malikana dues amounting to- 
Es. 190 to the superior proprietor . who is also des- 
cribed as the lambardar. 

It is quite clear that Balbir Singh cannot be treat- 
ed as a co-sharer of the plaintiff Harnam Singh. The 
rights of Balbir Singh and Harnam Singh were quite 
different, distinct and independent. Balbir Singh is- 
not a proprietor of “any share or part in a mahal,” as 
referred to in section 4. His rights, whatever they 
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may be, extended to the entire 20 biswas. He has trans- 
ferred his entire rights. The present plaintiff is in no 
sense a co-sharer of Balbir Singh in the right so trans- 
ferred by him. 

Section 4 of the Pre-emption Act defines a co- 
sharer as any person, other than a petty proprietor, 
entitled as a proprietor to any share or part in a mahal 
or a village. Balbir Singh undoubtedly was not a 
petty proprietor. He cannot be called a person en- 
titled as proprietor to a share or part in this mahal. 
The Government revenue was not settled with him. 
Both Balbir Singh and the body of inferior proprietors 
cannot be called co-sharers in this mahal at one and the 
same time. The right of Balbir Singh was confined 
to a realization of the malikana dues from the inferior 
proprietors who alone could let out the lands to tenants 
and collect rents. In a somewhat analogous case 
arising under the old law a Bench of this Court held in 
the case of Abdul Wahtd v. Halima Khatun (1) that 
the right to receive malikana allowance could not be the 
subject of a suit for pre-emption. On the analogy of 
that case we hold that the mere right to receive malik- 
ana dues is not an interest of a co-sharer in a part of 
the mahal. 

It is therefore quite obvious that the present plain- 
tiff cannot be allowed to pre-empt this interest. The 
interest transferred is a right in the entire 20 biswas 
and in that right the plaintiff is not a coparcener. 
Under section 11 of the Act a right of pre-emption 
accrues when a co-sharer or a petty proprietor sells 
any proprietary interest in land forming part of any 
mahal or village. Thus before a suit for pre-emption 
can be maintained it is necessary to find that the in- 
terest transferred is not only a proprietary interest 
but also that of a co-sharer or a petty proprietor. This 

(1) (1920^ I. L. E., 42 AIK, 262 
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is not so in the present case. The sale accordingly is 
not pre-emptible. 

We should not be understood to decide that no 
right of pre-emption would accrue inter se if co- 
sharers in the inferior proprietary interest were claim- 
ing pre-emption on account of a sale of an inferior pro- 
prietary right. 

We accordingly allow the appeal and setting aside 
the decree of the court below dismiss the plaintiff’s suit 
with costs in both courts. 


1929 
May, 3. 


Before Mr. Justice Banerji and Mr. Justice King, 

LALTA PEASAD (Defendant) v. PUEAN LAL 
(Plaintiff)."^ 

Croil Procedure Code, order II, rule 2 and order XXXIY, 
rule 14 — Mortgage — First suit for interest only— Second 
suit for principal — Whether suit maintainable. 

In a simple mortgage the conditioLQ was that the mort- 
gagor would pay the principal wdth interest in five years, that 
the interest >vas to be paid every six months and that the 
creditor was entitled to recover the interest by a separate suit. 
After the principal money had become payable the mortgagee 
sued for the interest alone, claiming only a personal relief, 
and the suit was decreed. While the suit was pending 
the mortgagee filed another, suit for recovery of the principal 
by sale of the mortgaged property. Held that the second 
suit was not barred by order II, rule 2 of the Code of Civil 
Procedure by reason of the provisions of order XXXIV, rule 
14. Muhammad Hafiz v. Muhammad Zahariy a (1), and 
Kishen Narain v. Pala Mai (2), distinguished. Indarpal Singh 
V. Mewa Lai (3), referred to. 


*Secoiid Appeal No. 1131 of 1926, from a decree of Sliankar Lai, Addi* 
tional Subordinate Judge of Farrukliabad, dated the 19th of March, 1926, 
confirming a decree of Banwari Lai Mathnr, Mnnsif of Kaimganj, dated 
the 7th of November, 1925. 

(1) (1921) I. L. B., 44 AIL, 121. (2) (1922) L L. E., 4 Lah., 32. 

(3) (1914) I. L. B., 36 AIL, 264. 
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Messrs. B. Malik and H. P,'*Sen, for tlie appel- 
lant. Lama 

Messrs. B. E. 0’ Conor, K. 0. Carleton and 
Amhika Prasad, for the respondent. _ | 

Banerji and King, JJ. ; — This is a defendant’s 
appeal in a snit for sale on a mortgage of the 25th of 
July, 1918. Lalta Prasad defendant mortgaged I 

certain immovable property under a deed of the 25th | 

of July, 1918. The mortgage is a simple mortgage | 

and it provided that the mortgagor -will pay the princi- j 

pal with interest in five years, that he will pay interest 
every six months and . that the creditor will be entitled ' ! 

to recover the interest by a separate suit. The mort- ! 

gage provided that on failure of payment of the prin- 
cipal and interest the mortgagee was entitled to recover 
the principal and interest from the mortgagor as well : 

as from his other movable and immovable property. ; 

On the 28th of August, 1925, that is after the j 

principal money had become payable, the mortgagee j 

instituted a suit in the court cf the Munsif of Kaim- I 

ganj for recovery of interest only due to him up to • 

the date of suit. The plaintiff claimed a personal 
relief. After contest that suit was decreed on the 
22 nd of’ October, 1925. While that suit was pending 
the mortgagee instituted the present suit on the 2nd 
of September, 1925, for the recovery of the princi- 
pal amount payable under the mortgage. 

The defence of Lalta Prasad was that the plain- 
tiff having brought a suit for interest only and having 
■omitted to sue for the principal amount of money due 
under the mortgage in that suit, the claim was barred 
under order II, rule 2 of the Code of Civil Pro- 
cedure. The court of first instance repelled the con- 
tention of the defendant and granted a decree to 
the plaintiff as prayed. The defendant went up in 
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appeal to the District Judge of Farrukhabad and his 
appeal was dismissed. 

ptoan lal Defendant has now come up in appeal before us 
and it is contended by the learned advocate for the 
appellant that the claiir^ of the plaintiff is Ib/arred 
under order II, rule 2, inasmuch as on the date when 
the plaintiff instituted his suit for interest only, the 
whole of the mortgage money being payable, he not 
having claimed the amount of the principal money, 
the present suit must be deemed to be barred under 
order IIi, rule 2. It is contended b|y the learned 
. • advocate for the appellant that under the Explanation 
to order II, rule 2 the cause of action in respect of 
the claim for interest and principal is the same and 
the plaintiff having relincjuished a portion of his 
claim. Or having omitted to sue, he cannot institute- 
a fresh suit in respect of the portion so emitted or 
relinquished. In support of his contention he has 
referred to the Explanation to order II, rule 2 and 
he has further contended that in view of the pro- 
nouncement of their Lordships of the Pri-vy Council 
in the cases of Muhammad Hafiz v. Muhammad 
Zahariya (1) and Kishen Narain v. Pala Mai (2), the 
plaintiff’s claim is barred by the previsions of order 
II, rule 2. It appears to us that what was held in 
those two cases has no bearing on the facts of this 
case- 

In our opinion the plaintiff’s claim is not barred! 
by order II, rule 2 of the Code of Civil Procedure. 
Order XXXIV, rule 14 is as follows Where a 
mortgagee has obtained a decree for the payment of 
money in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring the mort- 
gaged property to sale otherwise than by instituting- 
a Suit for sale in enforcement of the mortgage, and 
a) (1921) I. L. E., 44 All-. 121. (2) (1922) I. D. R., 4 Lah., 32. 
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he may institute such, suit notwithstanding anything 
contained in order II, rule 2.” In our opinion the Lalta 
plaintiff had a right under the terms of the mortgage 
to recov^ the interest due cn the mortgage from the 
defendant personally;. Plaintiff had not sought in 
the first suit any relief as against the mortgaged pro- 
perty and under the provisions referred to above the 
mortgagee was entitled to recover the amount due on 
the mortgage in spite of the provisions of order II, 
rule 2. Order XXXIV, rule 14 has been interpreted 
by this Court in various cases and it has been held 
that a mortgagee in spite of having sued for a simple 
money decree in respect of a claim arising under a 
mortgage was entitled to institute a suit for sale : 

See Indar'pal Singh v. Mewa Lai (1). We are there- 
fore of opinion that there is no force in this appeal 
and we dismiss it. 


EEYISIONAL CPtIMINAL. 


Before Mr. Justice Dalai. 

GHAMANDI NATH v. BABU LAL.* 

Criminal Procedure Code, sections 240, 403 — Conviction on 1929 
one of two charges — Withdrazcal of revision application hy 
complainant in respect of the other dharge — Operates as 
acquittal on that charge — Trial for act falling within two 
sections of the Peiml Code — Conviction under one section — 

Second trial under the other section barred. 

G was tried for offences under sections 211 and 500 
I of the Indian Penal Code on the complaint of M that G had 

f made a false report against M and B alleging that they had 

taken part in a dacoity. G was convicted under section 500 
only. M applied in revision to the High Court for a sentence 
under section 211 also, but withdrew the application. There- 

*GrimiBal Beference No. 198 of 1929. 

(1) (1914) I. L. E., 36 All,, 264. 


¥ 
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1929 after B filed a complaint against Q under section 211. On 
the question whether G could be tried again,— ^ 

Held, that the withdrawal by ill of his application in revi- 
Babu'lal. Sion, with the consent of the High Court, amounted to a 
withdrawal of the charge under section 211 ; and ^cording to 
section 240 of the Criminal Procedure Code, which was ap- 
plicable to every grade of court and not only the trial court, 
the withdi-awal had the effect of an acquittal on a charge under 
section 211 and G could not be tried again on it. 

Also, by reason of the provisions of section 403 C2) of the 
Criminal Procedure Code, when a separate charge has been 
framed against a person under any of the sub-sections other 
than sub-section (1), of section 235, he cannot be tried for the . 
separate charge when he has once been convicted or a -quitted 
of one charge ; and in the present case the two sejarate 
■charges, namely under section 211 and under section 5 0 o 
the Indian Penal Code, were framed not under sub-sect.on (1) 
but under sub-section (2) of section 235. Sharbekhan v. Ike 
Emperor (1), followed. 

Mr. ShambJiu Nath Chaube, for the applicant. 
Mr. Iqbal Ahmad, for the opposite party. 

Dalal, J. One Ghamandi Nath made a report 
to the police on the 21st of April, 1928, that on the 
previous night a burglary or dacoity had been com- 
mitted at his house and that two men, Manm Lai, 
and Babu Lai, were standing at his door armed 
with a spear and a sword, directing the opera- 
tions of the burglars or dacoits. The report 
was found to be false so far as Manni Lai 

and Babu Lai were concerned. Ghamandi Nath 
was thereupon 'tried for offences under sections 
211 and 500 of the Indian. Penal Code on the com- 
plaint of Manni Lai, who is a brother of Babu Lai. 
The Magistrate convicted Ghamandi Nath under sec- 
tion 500 and sentenced him to three months’ simple 
imprisonment. He adopted a very weak attitude 
and refrained from passing any order on the charge 

(1) (1905) 10 C. W. N., 618. 
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Tinder section 211 of the Indian Penal Code. Manni Lai 
thereupon applied in revision to this Court to enhaiice Ghamandi 
the sentence under section 500 of the Indian 1‘ena.l 
Code and to inflict a sentence under section 211 of ^ 
the Indian Penal Code. This Court agree<i that the 
sentence of three months’ simple imprisonment was 
* ludicrously inadequate, but as Manni Lai withdrew 

his application the court refrained from issuing notice 
to Ghamandi Nath to show cause why the sentence 
passed on him should not be enhanced. Babu Lai 
thereupon took up the running and filed in the court 
of a Magistrate a complaint against Ghamandi Nath 
under section 211 of the Indian Penal Code, and the 
Magistrate accepted this complaint. The District 
Magistrate in revision has submitted the record to this 
Court for dismissing the complaint. He has taken 
no legal ground but has eiipressed the view that 
further proceedings against Ghamandi Nath would 
amount to persecution in satisfaction of a private 
grudge and it was not advisable that he should be 
; further prosecuted. This is a sound reason and I 

would accept the reference on this ground. It appears 
I to me, however, that in law also the complaint to the 

I Deputy Magistrate is not justified. It was rightly 

; pointed out by Mr. (7 Auw&g that there was a withdrawal 

by the complainant, with the consent of the Court here, 
of a charge under section 211, and so the provisions^ 
of section 240 of the Code of Criminal Procedure 
applied and Ghamandi Nath must be considered to have 
j been acquitted of that charge. It was argued that 

there was no specific consent of this Court and that the 
provisions applied only to the trial court. When this 
Court accepted the withdrawal by the complainant 
Manni Lai, it may be presumed that it gave its consent- 
to such a withdrawal. In his application for revision 
Ma.fini Lai had desired a sentence under section 211 



1929 


'Ghamandi 

Nath 

V. 

JBabu Lal, 


980 THE INDIAN LAW REPOETS. [vOL. I.I. 

of the Indian Penal Code, also, to be imposed; so his 
■withdrawal of that application amounted to a with- 
drawal of the charge for that offence. The provisions 
of section 240 apply to every grade of court, not only 
to the court of trial. There is also another reason why 
the complaiiit to the Deputy Magistrate would conflict 
with the provisions of section 403, clauses (1) and (2), 
of the Code. Clause (1) deals with acquittals of 
offences covered by sections 236 and 237 . As to offen- 
ces covered by section 235, clause (2) lays down : A 

person acquitted cr convicted of any offence may be 
afterwards tried for any distinct offence for which a 
separate charge might have been made against him on 
the former trial under section 235, sub-section (1)”- 
Eeading this in conjunction with the provisions of 
clause (1>, it would follow that when a separa;te charge 
has been framed against a person under any of the 
sub-sections other than sub-section (1) of section 235 
he cannot be tried for the separate charge when he 
has once been convicted or acquitted of one charge. 
To the case of Ghamandi Nath sub-section (2) of sec- 
tion 235 would apply, because the acts alleged 
against him of making a false report constitute 
an offence falling within two definitions of the Indian 
Penal Code, namely those of section 211 and section 
500, and he could be charged with them and tried at 
one trial for each of such offences. When he was con- 
victed of one of such offences, namely an offence under 
section 500, he could not be tried over again for an 
offence under section 211 of the Indian Penal Code. 
This view is supported by a Bench ruling of the Cal- 
cutta High Court, SharleMan v. The Emperor (1). 
There a person had been tried for offences under sec- 
tions 201 and 202 of the Indian Penal Code and acquit- 
ted by the Sessions Court. When he was tried again 

(1) (1906) 10 C. W. N., SIS. 
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for an offence under section 176 based on the same 
facts, the High Court held that he could not be so < 'ham.oth 
prosecuted as the case did not fall under sub-section 
(1) of section 235 of the Criminal Procedure Code, but 
under sub-section (2) of that section. 

I direct, therefore, that the proceedings against 
the applicant, under section 211 of the Indian Penal 
Code be quashed and Babu Lai’s complaint dismissed. 

APPELLATE CIVIL. 

Before Mr, Justice Mukerji and Mr. Justice Young. 

CHANDU MAL (Defendant) v . DABBAEI LAL 1929 

(Plaintiff).* 3.0. 

Act (Local) No. Ill of 1901 (Land Revenue Act), sections 175, 

233 (1) — Applicable to taxes realizable as land revenue — 

Income-tax — Sale for realization — Suit for setting aside 

sale on the ground of fraud. 

Section 233 (1) of the Land Eeveniie Act covers the case 
of a sale of immovable property for realization of taxes and 
dues which are recoverable as if they were arrears of land 
revenue. Accordingly, a suit to set aside on the ground of 
fraud a sale of immovable property for the realization of 
income-tax and irrigation dues is maintainable. 

Dr. M. L. Agarwala and Messrs. Kamala Kant 
Verma and Hanuman Prasad Agarwal, for the appellant. 

MessTS. Girdhari Lai Agarwala, Indu Bhushan 
Barter ji and Lai, for the respondents. 

Mukerji and Young, JJ. : — The respohd^nt, Dar- 
hari Lai, was assessed with income-tax to the amount 
of about Rs. 83. He also owed, it appears, a small 
.amount of money on account of irrigation dues . Both 

=^=Second Appeal No. 89 of 1927, from a decree of J. Allsop, District Judge 
of Aligarh, dated the 13th of May_ 1926, confirming a decree of Piarey 
Xial, Subordinate Judge of Aligarh, dated the 2nd of January, 1926. 
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the taxes were due for the year 1923. Certain im- 
OHANDtr movable properties of his, namely four shops, were 
attached and sold to realize the two taxes. They were 
dabbabi lal March, 1924, and were purchased 

by the appellant before us, Lala Chanda Lai alias. 
Chandu Mai. Darbari Lai thereupon brought the 
suit out of which this appeal has arisen to have the 
sale set aside on the ground that the sale was brought 
about by means of fraud to which the appellant was 
a party. 

The suit succeeded in the court of first instance 
and an appeal by the auction-purchaser, Lala Chanda 
Lai, was dismissed, but on a ground which will be 
presently stated. The auction-purchaser has now come 
up in second appeal, and his contention is that the 
ground on which the learned Judge has dismissed his 
appeal was untenable and the learned Judge should 
have tried the question of fraud. 

It appears that the learned appellate Judge was 
of _ opinion that the sale that was held was a nullity, 
inasmuch as there was no previous sanction obtained 
from the Collector and there was no confirmation of 
the sale by the Commissioner. 

The argument on behalf of the appellant is that a 
revenue sale, or sale for recovery of a tax which may 
be recovered as if the same were land revenue, cannot 
be challenged on any ground other than the one laid 
down in clause (Z) of section 233 of the Land Revenue 
Act of 1901. Clause (1) permits a party to maintain 
a claim to set aside a sale for arrear of revenue on the 
ground mentioned in section 175. Apparently, the 
plaintiff’s case was based on section 175. Clause {m} 
of section 233 shuts out “claims connected with, or 
arising out of the collection of revenue, or on account 
of revenue, or on account of a sum which is by this or 
any other Act realizable as revenue”. The language 
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of this clause (m) is very very wide and would shut 
out any claim for setting aside a sale, made by the 
plaintiff respondent, on the ground of want of juris- 
diction on the part of the revenue authorities. 

In the course of the arguments here the question 
arose whether clause (Z) would cover the sale of pro- 
perty for recovery of a tax which was other than the 
land revenue. We should think that it would cover 
a case like the present. Under the Inccme-Tax Act, 
section 46, income-tax may be realized as if it were 
an arrear of revenue. Similarly, under the Canal and 
Drainage Act the arrears may be recovered as land 
revenue. Section 175 of the Land Revenue Act pro- 
vides an exception in the case of land revenue, and 
apparently the same rule would apply where any other 
tax could be realized as land revenue. There seems, 
therefore, to be no bar to the maintenance of the suit 
on the ground of fraud as provided in section 175. 

In the result we allow the appeal, set aside the 
decree of the court below and remand the appeal to that 
court for disposal on the merits. 

Before Mr. Justice Mukerji and Mr. Justice Young. 

ASA EAM AND ANOTHER (PLAINTIFFS) V. KAEAM SINGH 
AND OTHERS (DEFENDANTS).* 

Hindu law — Sons renewing father’s time-barred debt — Liabi- 
lity of sons to the extent of family property — Act 

No. IX of 1872 (Contract Act), section 25 (3). 

Where a simple money bond was executed by Hindu sons 
in order to pay off a time-barred debt due from their father, it 
was held that the bond could be enforced against the sons only 
to the extent of the family property and not against them per- 
sonally. 

^Second Appeal No. 443 of 1927, from a decree of J. N. Pikstit, Addi- 
tional Subordinate Judge of Sabaranpur, dated tbe of November, 1926, 
reversing a decree of Sbeo Narain Yaisb, Munsif of Deoband, dated tbe 
15tb of Becember, 1925. 
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The words, “of which the creditor might have enforced 
payment”, in section 25(3) of the Contract Act do not include 
a debt which was not payable by the executant of the subse- 
quent promise himself. Section 25 (3) is meant to cover only 
the case of the person who would be liable to pay the debt but 
for its being time-barred. The sons were liable only to the 
extent of the family property. So, if the bond was deemed 
to come under section 25(3), any agreement by the sons that 
they would pay personally would not be within it and would 
be invalid for want of consideration. • 

Dr. M. L. Agarwala, for the appellante. 

Mr. Mohammad Ahdul Aziz, for tihe respondents. 

Mitkerji and Young, JJ. : — This appeal raises a 
nice question of law. We have, however, no difficulty- 
in deciding it. 

The first two defendants executed a simple money 
bond in favour of the plaintiffs appellants, in con- 
sideration of a debt owed by their father, but which, 
had become time-barred at the date of the execution of 
the bond in suit. The claim failed in the first court, 
but succeeded in the lower appellate court. The de- 
fendant No. 3, who was a minor brother of the other 
two defendants, and who was not a party to the bond, 
was exempted from the claim. The learned Subordi- 
nate Judge, in decreeing the claim, directed that the 
amount of the decree should be realized from .the two- 
thirds share of the joint family property which belonged 
to the first two defendants. 

The plaintiffs have come up in second appeal and 
it is contended that there should have been a personal 
decree against the first two defendants as the execu- 
tants of the bond. 

■ Reliance has been placed oh section 25 of the Con- 
tract Act. It is argued that the defendants Nos, 1 and 
2 agreed to pay a time-barred debt and therefore 
entered into a valid contract with the plaintiffs and. 
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as they agreed to pay personally, the personal agree- ^9^9 
ment should have been enforced by the court below. Asa Eam 

Section 25 (3) runs as follows : — “An agreement kaeam 
made without consideration is void, unless it is a pro- 
mise, made in writing and signed by the person to be 
charged therewith, or by his agent generally or special- 
ly authorized in that behalf, to pay wholly or in part 
a debt of which the creditor might have enforced pay- 
ment but for the law for the limitation of suits.” 

The words, “of which the creditor might have 
enforced payment”, according to the learned counsel 
for the appellant, would include a debt which is not 
payable by the executants of the bond themselves. But 
as we read that sub-section, we think that it is meant 
to cover only the case of the person who would be liable 
to pay but for the limitation barring the suit. In 
this case the bond could be enforced against the sons 
•only to the extent of the joint family property. The 
.sons would not be personally liable at aU. That being 
the case, if the bond in suit did come, as to which we 
•express no opinion, within section 25(3), any agreement 
as to liability which could not be enforced originally 
could not be enforced under the new agreement. To 
make it clear, the sons were liable only to the extent of 
“the family property. If they agreed to pay the father’s 
debt, any agreement that they would pay personally 
would be without consideration as it would not be with- 
in section 25(3). 

No authority has been cited on either side. We 
think that the decree passed by the court below is a 
just and proper decree and we see no reason to inter- 
fere with it, unless some clear authority is produced 
to induce us to do so. The appeal fails and is hereby 
(dismissed with costs. 
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Before Mr. Justice Boys and Mr. Justice Young. 

1929 BHAG-WAN DAS and othbes (Defendants) v. ZAMTJE- 
BAD HUSAIN and another (Plaintiffs).* 

Privacy — Right of privacy not universal — Local custom to he 
alleged, and proved — Nature of relief where easy redress 
available to plaintiff. 

It cannot be assumed that a customary right of privacy 
exists everywhere in the United Provinces or that every single- 
individual is entitled to rely on such a custom. The plaintiff 
■ must allege and prove that a customary right of privacy exists 
in the particular neighbourhood in which he lives and that 
he individually or as a member of a particular class is entitled! 
to the benefit of any such custom. Gokal Prasad v. Badho- 
(1), doubted. 

The custom of privacy, where it exists, should not be 
carried to an oppressive length, and where there is an easy 
remedy, e.g., the putting up of chicks in his windows, avail- 
able to a plaintiff , he should not have any relief except by 
way of damages, at the outside. 

Messrs. Uma Shankar Bdjpai and Panna Lai, for 
the appellants. 

Mr. Mohammad Ahdul Aziz, for the respondents. 

Boys and Young, JJ. : — This is a defendants*' 
appeal arising out of a suit by plaintiffs to have certain, 
windows and doors made by the defendants closed. 
The plaintiffs and defendants owned houses on the 
opposite sides of a street. It has been found to be, at 
its maximum, in the neighbourhood of the houses, 17 
feet in width. The locality is the town of Debai, in 
the district of Bulandshahr. 

The plaintiffs’ house faced towards the east, the 
defendants’ towards the west. The plaintiffs .had a- 

^Second Appeal No. 690 of 1926, from a decree of Mirza Nadir Husain,. 
Additional Subordinate Judge of Bulandshalir, dated the 24tli of Marcii, 
1926, reversing a decree of Brijnandan Lai, Additional Munsif of Khurjar 
dated the 24th of July, 1925. 

(1) (1888) I. L, E. 10 AIL, 358. 
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two-storied house, on the first floor, i.e. upper storey, 
of which the womenfolk of the house are said to, bhaqwah 
at any rate occasionally, spend their time. The 
defendants’ house was originally a single-storied 
house, hut some three or four years ago they proceeded 
to rebuild it, and a few months before suit they pro- 
ceeded to add to it a second storey. It was the plain- 
tiffs’ case that prior to the addition of this second' 
storey there had been screen walls on the roof of the 
defendants’ house and that as a result no one from the 
defendants’ house had been able to see into the windows 
of the plaintiffs’ first floor. The plaintiffs complain- 
ed that by the addition of this second storey to the 
defendants’ house the plaintiffs were aggrieved. 

It appears that those who were responsible for 
drafting the plaint were a little uncertain as to how 
to state their grievance. There is a reference more 
than once to the plaintiffs’ right to light and air 
through the windows to this first floor, which look 
towards the east. The case was stated that the plain- 
tiffs were obliged to shut these windows, because the 
defendants had so constructed their house that they 
were able to look into the first floor room and see the 
ladies, and that the result of their having to shut the 
windows was a dearth of light and air. There was, 
thus, no direct claim to a right of privacy, but an 
allegation that an infringement of the right of privacy 
inevitably resulted in the loss of the right to light and 
air. This is how the plaintiffs stated their case. But 
the relief prayed for claimed that their right of 
privacy should be preserved. 

The trial court held that there was no substantial 
inconvenience to the plaintiffs and dismissed the suit. 

The lower appellate court held that there was such 
■substantial inconvenience and decreed the suit. 
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The case came first before Mr. Justice Muzerji. 
He referred to the decision of this Court in Gokal 
Prasad v. Radho (1). Of this case he said “it has 
never been dissented from and thoroughly establishes 
the proposition that a right of privacy enjoyed by a 
party is sacred and cannot be interfered with.” He 
continued : — “Mr. Aziz for the respondents (plaintiffs) 
states that hejs not aware whether his client’s win- 
dows have got shutters. The judgement of the first 
court mentions them. If they have not got any, they 
can easily be provided with shutters .... The 
remedy of the invasion of privacy is very easy and lies 
in the hand of the plaintiff himself, namely, to hang 
up ordinary chicks, if necessary, with thin pieces of 
cloth attached to a portion of them. This is done 
everywhere in bungalows occupied by respectable people 
whether Indians or Europeans, whether observing or 
not observing the custom of parda. In cases where the 
plaintiff is without remedy, for example where his 
courtyard is overlooked, the case might be different.. 
The custom of privacy which undoubtedly exists 
should not be carried to an oppressive length, and 
where there is a clear remedy available to a plaihtiff 
he should not have anything except by way of damages 
at the outside. The point is important and I refer 
the case to a Bench of two Judges.” With these 
remarks we entirely agree. If the plaintiffs were tO' 
be held entitled to relief in the circumstances of this 
case exactly as they claimed, it would mean that the 
owner of a small house in a growing part of a big city 
would be entitled unconditionally to hold up for ever 
and ever the building of any houses in his vicinity . 
Mr. Ahdul Aziz for the plaintiffs was constrained to 
admit that no such right of privacy could be supported 
in a business quarter, but was unable to suggest any 
■ (1) asss) I. L. E. 10 All., 858. 
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test by whicb it could be determined wbafc should be 
held to be and what not to. be a business quarter, or 
at what stage it became a business quarter. It is 
manifest that such a test would be impracticable. 

But for a circumstance which we shall presently 
.■state, we might then have felt compelled to reconsider 
whether the decision in Gokal Prasad v. RadJio (1), 
should still retain its full force after nearly half a 
century has passed, when it is manifest that the force 
of customs, especially the custom of 'parda, may be 
very largely varied in the course of so long a period. 
We have not, however, to reconsider that case now, 
for there is another fatal defect in the claim of the 
plaintiffs. Assuming that the decision to which we 
have referred ■ should still have full force, it cannot 
amount to more than this, that a customary right of 
privacy is not unknown in the United Provinces. It 
could not possibly be suggested that the effect of that 
decision was that a customary right of privacy exists 
at every single spot in the United Provinces, or that 
every single individual in the United Provinces is 
entitled to rely upon such a custom. The decision in 
question was passed before the Easements Act, V of 
1882, was applied to these Provinces, but there can 
be little doubt that much of the language used was 
taken from section 18 of the Easements Act, and more 
particularly from the illustration (b) to that section. 
That illustration particularly refers to the existence 
of a custom in any particular town. The Act has 
been since applied to these Provinces by Act VIII of 
1891, and the present case has undoubtedly to be 
decided having in view the terms of that Act. ' The 
plaintiffs have made no effort of any sort whatever 
to prove, and have not even alleged, that a customary 
right of privacy exists in the particular neighbourhood 

(1) (1888) I. L. E. 10 AIL, 358. 
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in wMcIl the plaintiffs were living, much less have 
they alleged or attempted to prove that they were 
individually or as members of their particular class 
entitled to take advantage of any such custom. Their' 
whole suit, therefore, should have failed at the outset. 
This is a matter which went to the root of the plain- 
tiffs’ case, but i't was not, so far as we are able to 
ascertain, ever taken by the defendants. We think, 
therefore, that the parties should bear their own costs 
throughout. 

We agree, further, with Mr. Justice Mijkerji 
that the plaintiffs have not even suggested any reason 
why they could not adopt the simple expedient of 
chicks. 

We allow the appeal and, setting aside the order 
of the lower appellate court, we restore the decree of 
the trial court. The parties will bear their own 
costs throughout. 

Bejofe Mr. Justice Sulaiman and Mr, Justice Pullan. 

1929 GO VIND SINGH (Plaintiff) v, MANGLU and othees 

^tay, 17. (Defendants)."^ 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 
19 and 20 — Indefeasible interest — Vendee obtaining be- 
fore decree a gift from the father of a joint Hindu family 
— Interest not being indefeasible does not defeat pre- 
emption, 

A vendee who has, during the pendency of a suit for pre- 
emption, become, a co-shaxer by virtue of having acquired 
an interest in the mahal cannot defeat the claim for pre- 
emption unless the interest acquired by him is an indefeasible 
interest. 

^Second Appeal No. 1178 of 1927, from a decree of Ali MoLammad, 
Subordinate Judge of Meerut, dated the 14:tb of March, 1927, reversing a 
decree of Makhan Dal, Second Additional Munsif of Meerut, dated the 
2nd of December, 1926. ^^ ^ ^ ^ ^ 
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A gift to a stranger of joint family property by a Hindu 
father is prima facie iuvalid, and c&n not be said to confer 
an indefeasible interest, in the absence of proof of validating 
circumstances or of consent by the sons. 

Although the vs^ord “indefeasible” cannot be taken in 
its widest sense so as to exclude transactions which have a 
possibility of being challenged, for instance on grounds of 
undue influence, fraud, coercion etc., it undoubtedly means 
that on the obvious facts the transaction must confer a valid 
title on the transferee. 

Ram Saran Das v. Bhagwat Prasad (1), and Deo Karain 
Singh V. Ajudkia Prasad (2), referred to. 

Dr. N. C. Vaish, for the appellant, 

Mr. Ambika Prasad, for the respondents. 

SuLAiMAN and Pullan, JJ. : — This is a plaintiff’s 
appeal arising out of a suit for pre-emption of pro- 
perty transferred under a sale deed dated the Srd of 
August, 1925. The suit was instituted on the 1st of 
July, 1926. During the pendency of the suit the 
vendees obtained a share in the village from the vendor 
Sukhdeo under a deed which was ostensibly one of gift 
and was dated the Srd of September, 1926. A second 
suit for pre-emption was instituted to pre-empt the 
gifted property on the allegation that the transaction 
was really one of sale. The connected appeal arises out 
of that suit. 

The first court found that the ostensible gift was 
a colourable transaction, but at the same time it decreed 
the claim for pre-emption. The appellate court has 
found that the gift was a transaction of gift and was 
neither fictitious nor was it a transaction of sale. We 
are bound by the finding of fact of the lower appellate 
court. It has dismissed the suit on the ground that 
the vendee had become a co-sharer on the same footing 
as the plaintiff by virtue of this gift. 

(1) (1928) I. L. E. 51 All., ,411. (2) (19-27) I. L. B., 49 All., 696. 
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In appeal it is contended before us that the gift 
was made by Sukhdeo of a share in his ancestral pro- 
perty when he had sons alive and was therefore invalid. 
It is accordingly contended that the defendants have 
not acquired such title as to enable them to defeat the 
plaintiff’s claim. 

In a case where the purchaser has acquired an 
interest in the mahal prior to the institution of the pre- 
emption suit it is incumbent on him to establish that 
he has acquired an indefeasible interest (section 20). 
The Pull Bench in the case of Ram Saran Das v. Bhag- 
wat Prasad (1) has held that section 20 does not apply 
to a case where the gift is taken after the institution 
of the suit, but that the same result follows by virtue of 
the provision of section 19, and a purchaser who has 
become a co-sharer by virtue of a gift taken during’ 
the pendency of the suit can successfully resist the 
. plaintiff’s claim for pre-emption. In view of this pro- 
nouncement it seems to us that such purchaser also 
must show that he has acquired an indefeasible interest, 
otherwise an illogical result will follow, viz., that a 
purchaser who takes a gift before the suit would not be 
entitled to -defeat the claim unless the interest taken is 
indefeasible, but a purchaser taking a gift during the 
suit need not show that he has acquired an indefeasible 
right. 

We have therefore to see whether the interest 
acquired by the purchaser is an indefeasible interest or 
whether it is defeasible. 

Under the Hindu law, with the exception of certain 
specified eases, a father cannot alienate family property 
except for legal necessity or in lieu of his. antecedent 
debt. There can be no legal necessity for a gift in 
favour of a stranger, when no questions of the gift 
being made to a near relation, or at the time of mar- 
. (1) (1928) I. L. E. 51 AH., 411. ^ 
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riage, or for the purposes of conferring spiritual bene- 
fit, or for religious purposes, arise. Such a transfer 
; ■ is obviously without authority and can be upset as soon 

as it is challenged. The word “defeasible” has been 
explained in the case of Deo Narain Singh v. Ajudhia 
Prasad (1) as meaning liable to be defeated and not 
* necessarily that it has already been defeated. A gift 

by a Hindu father of joint family property when he is 
not the sole owner of it is prhna facie invalid and the 
defendants cannot take advantage of it without show- 
ing that it has become valid in consequence of the con- 
sent of all the other members of the family and that 
k no such member is a minor. In the absence of such 

i. proof the gift must be deemed to have been invalid. 

Although the word “indefeasible” cannot be taken 
in its widest sense so as to exclude transactions which 
have a possibility of being challenged, for instance on 
grounds of undue influence, coercion, fraud etc. , it un- 
doubtedly means that on the obvious facts the trans- 
action must confer a valid title on the transferee. This 
is not the case here. 

"We would therefore hold, that the defendants had 
not by virtue of - this gift acquired an indefeasible in- 
terest so as to extinguish the plaintiff’s subsisting right 
of pre-emption at the time of the first court’s decree. 
The first court had found that the donor Sukhdeo had 
sons who were entitled to this property. This finding 
was not challenged by the defendants in their grounds 
of appeal before the District Judge. They are there- 
fore not entitled to have the question of supposed con- 
sent of the sons determined by the lower appellate 
court. 

The result therefore is that we allow this appeal 
and setting aside the decree of the lower appellate 
court, restore that of the court of first instance with 
costs. 


1929 


Govind 

SiKGH 

tJ. 

Manglu. 


(1) (im) I. L. B., 49 AIL, 696. 
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May, 17. 


Before Mr, 'Justice Boys and Mr- Justice Young. 

PIAEE LAL AND OTHERS (Plaintiffs) v, JHABBA LAL 
(Defendant).'*^ 

Civil Procedure Code, order I, 'yule 1 — Joinder of plaintiffs — 
Three co-sharers joining in one suit for profits against a 
lamhardar — Act (Local) No, II of 1901 (Agra Tenmcy 
Act), sections 163 and 164. 

Several co-sharers may, by virtue of order I, rule 1, of the 
Civil Procedure Code, join as plaintiffs in one suit for profits 
against a lambardar under section 164 of the Agra Tenancy 
Act, 1901, inasmuch as the rijght to relief arises out of the 
same act, namely the non-distribution of profits by the lam- 
bardar on the due date. 

Mr. Peary Lai Banerji, for the appellants. 

Mr. Panna Lai, for the respondent. 

Boys and Young, JJ. This is a plaintifis’ 
appeal arising out of a suit for profits under section 
164 of the old Tenancy Act brought against the lam- 
bardar. Three plaintiffs sued in the one suit, and it 
is immaterial whether their shares were equal or ud- 
equal. The question was raised whether the three 
plaintiffs could join their separate claims for relief in 
one suit. They relied primarily upon order I, rule 1. 
Both courts have repelled their contention and have 
dismissed the suit. The only question then that we 
have to decide is whether or no, by the provisions of 
order I, rule 1, the three plaintiffs were entitled to join 
together in the one suit. Order I, rule 1 declares that 
“all persons may be joined in one suit as plaintifis in 
whom any right to relief .... arising out of 
the same act . . . . is alleged to exist, whether 

jointly, severally or in the alternative, where, if such 


^Second Appeal No. 700 of 1926, from a decree of E. L. Torke, Dis- 
trict Judge of Bulandslialir, dated the 12th of January, 1926, confirming a 
■decree of Bameshwar Dayal, Assistant Collector, First Class of Bnlandshahr, 
,1926. 
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persons brought separate suits, any common question 
of law or fact would arise.” It is not necessary to con- Pub® Lai- 
sider the other phrases occurring in the rule. We are jhabbx Lai. 
satisfied that the plaintiffs’ several rights to relief 
arose out of the same act. By section 163 of the Te- 
nancy Act it is laid down that “in the absence of any 
determination of the date by the Settlement Officer or 
of an express agreement among the co-sharers, profits 
shall be divisible on such dates as the Local Govern- 
ment may by rules made under the Act prescribe.” 

Dates have been prescribed and no question arises in 
this case in regard to this poiht. The section itself 
only says, “shall be divisible,” and the phrase is open 
to the construction that it is not therein laid down that 
it is the lambardar’s duty to proceed to a division of 
the profits on the date on which they become divisible. 

It is open to. the construction that all that is laid down 
is that from the date fixed it is open to co-sharers to 
come and claim their share of the profits. The real 
meaning, however, of these words, as laying down an 
express duty on the lamhardar is made clear by the 
rules framed by the Board of Eevenue in virtue of their 
powers under section 234(/) of the Land Eevenue Act. 

The material rule is to be. found at paragraph 18(5} 
of the Circular No. 8-III, sanctioned by the Local Gov- 
ernment on the 24th of February, 1902. The rule 
reads as follows : — “The duties of a lambardar are 
. . . . (c) to divide at the appointed times such 

profits as may be divisible among the co-sharers whom 
he represents.” We quote from the most recent edi- 
tion of the Manual of the Eevenue Department for 
the United Provinces, at page 63. This, in our view, 
removes the only possible doubt that might have existed 
as to the effect of section 163. In our opinion, there- 
fore, the lower courts were wrong in dismissing the 
plaintiffs’ suit on the ground that the three plaintiffs 
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1929 could not join in the one suit. We set aside the decrees 
PiAEB Lal of both courts and direct the trial court , to restore the 
Jhabba Lal. case to its register of pending suits and to proceed with 
the determination of the case according to law. . 


EEYISIONAL CEIMINAL. 

Before Mr. Justice Young. 

6. EMPEEOE MANSA SINGH.* 

Act No. VIII of 1914 (Motor Vehicles Act), Rules framed by 
U. P. Government, Rule 32 — Motor accident — Duty of 
reporting at police station. 

In rule 32 of the rules framed by the U. P. Government 
under the Motor Vehicles Act, 1914, the words “if any person 
is injured” govern the whole of the clause ; the duty of report- 
ing an accident at the nearest police station arises, therefore, 
only if any person is injured. 

The applicant was not represented. 

The Assistant Government Advocate (Dr. M. 
Wali-uUah) for the Crown. 

Young, J. : — In this case the only question for the 
decision of this Court is the' proper construction to be 
put on rule 32 of the rules framed by the United Prov- 
inces Government under the Motor Vehicles Act of 
1914. The rule runs as follows : — . 

“On the occurrence of any accident the driver and 
the person in charge of any motor vehicle concerned 
in the accident shall, if any person is injured, render 
to such person all such assistance as may be reasonably 
necessary, and shall, if there be no police officer present, 
report the accident without delay at the nearest police 
station.” . • 

There are two possible constructions of this rule, 
neither of which would offend against the rules of con- 
struction or of grammar. The first is that the words 


^Criminal Beference No. 283 of 1929. 
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“if any person is injured” govern the whole of the rest 1^29 
of the clause. The other construction possible is that empbbob 
on the occurrence of any accident, if there is no police maksa ' 

■dfficer present, the driver or person in charge of the 

motor vehicle shall report the accident without delay 

at the nearest police station. In my opinion, the first j 

construction is the correct one. I think the words “if •; 

any person is injured” govern the whole of the clause. 

I agree with the learned Magistrate that the second 
construction he puts upon the clause is a possible one, 
but where there are two possible constructions it is the 
duty of the court to use the common sense construction. 

I think that this rule was made in order to provide for 
cases where people are injured, and that the other 
construction would put an impossible burden upon the 
motoring public, ‘ and incidentally have the effect of 
putting upon the High Court, some time or other, the 
•duty of defining or limiting the use of the word “acci- 
dent”; otherwise, if the second construction is placed 
upon this rule, any motorist or any person in charge 
of a motor vehicle would be under the danger of a fine 
if he did not report to the police any one of the hun- 
dred various things of no importance which might 
happen to him, but which might very well be defined as 
an accident. I accept the reference and set aside the 
conviction and fine. The fine, if paid, shall be refunded. 



998 


THE INDIAN LAW KEPOETS. [vOL. LI.- 

APPELLATE CIVIL. 


Before Justice Sir Shah Muhammad Sulaiman and Mr. 

Justice Boys. * 

ANEUP MISIE (Plaintiff) ®. EAM HAEAKH 
(Defendant).* 

Civil Procedure Code, order XX, rule 14; order XXI, rule 15 
Pre-emption — Joint decree in favour of two co-plaintiffs — 
Execution of whole decree hy one decree-holder — Whole 
money deposited hy one without contribution hy the 
other — Possession of whole property, delivered to him 
Suit hy the other for half share. 

A and R jointly filed a suit for pre-emption and a joint 
decree was passed in their favour. R deposited the whole of 
the pre-emption money, though apparently without any speci- 
fic allegation that he was doing so solely on his own account, 
and applied for execution in his own favour and possession 
was delivered to him of the entire property. A then filed a 
suit against R for a half share. It was found that A had not 
contributed anything towards payment of the pre-emption 
money. No agreement or understanding between A and R 
was pleaded or proved that R was to make the payment on 
behalf of both and that the accounts would be adjusted after- 
wards. It was further found that A was merely a dummy in 
the pre-emption slit and that R had made him a co-plaintiff 
merely to prevent him bringing a separate and possibly 
collusive suit for pre-emption against the vendees. On these 
facts. Held — 

Per Sulaiman, J. — ^The mere passing of a decree for pre- 
emption does not confer on the plaintiffs any title to the pro- 
perty; it is the payment of the pre-emption money which 
gives them such title. A co-plaintiff who refuses to pay the 
pre-emption money within the time specified in the decree 
cannot be allowed to claim a share in the property if after- 
wards he is in a position to contribute. 


*SecoBd Appeal No. 1564 of 1927, from a decree of L. D. JobH, Addi- 
tional Subordinate Judge of Azamgarb, dated tbe 27th of May, 1927, con- 
firming a decree of Hardeo Singh, City Munsif of Azamgarh, dated the 7th of 
February, 1927. . 
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In order to determine in what proportion the joint plain- 1^29 
tiffs are to share the property, the circumstances under which AMmp Mism 
the payment was made must in each case be inquired into. : 

If any one of the co-plaintiffs has really refused to ccntribute Harakh. ] 

towards the payment of the purchase money and in that waj^ 1 

impliedly withdrawn his claim, and the payment of the whole | 

amount is made by the other co-plaintiff , there being no ar- 
rangement or understanding about any contribution to be made 
later on, the whole property onght to go to the latter. 

The deposit of the pre-emption money within the time 
fixed by the decree is not a proceeding in execution of the 
decree and, therefore, order XXI, rule 15 of the Chil Pro- 
cedure Code does not apply to it. 

Per Boys, J. — It is impossible to hold that the trial 
court in a pre-emption suit must, when the money is deposited 
by one of two or more co-plaintiffs, inquire into the question 
w^hether the money is deposited on behalf of all the plaintiffs 
or only on behalf of one. 

Prima facie the deposit must be taken to be made on 
-behalf and for the benefit of all the decree-holders, unless the 
application accompanying the tender contains any specific 
allegation that the plaintiff making the deposit is doing 
so solely on his own account and claims to reap the whole 
benefit of the decree. 

The principle of order XXI, rule 15 was applicable to 
the deposit of money in accordance with a pre-emption decree; 
and the deposit, whether made by the one co-plaintiff out of 
his own pocket or not, would enure to the benefit of the other 
co-plaintiff also. The application for delivery of possession 
was of course an application in execution and order XXI, rule 
15 applied to it. * 

In face of the finding, however, that the present plain- 
tiff was merely a dummy in the pre-emption proceedings, he 
could not now plead that the deposit made and the possession 
obtained by the present defendant enured to his benefit, 

Mr. Nar?nadeshar Prasad Upadhiya, for the ap- 
pellant. 

Mr. Shiva Prasad Sinha, for tlie respondent. 

72 AD. 
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SiJLAiMAN, J. : — This is a plaintiff’s appeal aris- 


Haeakh. 



aneupMisie ijig out of a suit for declaration and possession. The 
Bam parties to the present suit had jointly instituted a suit 
for pre-emption and a joint decree was passed in their 
favour by the trial court. The pre-emption money 
was deposited in the name of the present defendant 
Earn Harakh Misir. The present plaintiff Anrup 
Misir does not appear to have attempted to deposit any 
money or to apply to the civil court for execution of 
the decree or for delivery of the property to him. Ram 
Harakh Misir however applied for execution in his 
ovra favour, alleging that the amount had been depo- 
sited by him alone. Execution was allowed and the 
possession was delivered to him of the entire pre- 
empted property. In spite of an objection raised by 
Anrup Misir in the revenue court, Ram Harakh Misir 
succeeded in obtaining mutation of names. ^ Anrup 
Misir then filed the present suit for a declaration that 
he had paid half the pre-emption money and asked for 
possession of the half share. In his plaint he did not 
offer to pay half the amount in case it was found that 
he had not paid it, but later on his vakil made a state- 
ment in the trial court to that effect. 

Both the courts below have found that the plaint- 
iff had not paid a pie to the defendant on account of 
the pre!-emption money as was alleged by him. The 
first court decreed the suit on payment of , half the 
amount but the appellate court has dissnissed it in toto. 

' The main question raised before us on behalf of 
the appellant is that when a joint decree for pre- 
emption had been passed in favour of two plaintiffs, 
the payment by even one of the plaintiffs would enure 
for the benefit of both the decree-holders and both 
would be entitled to equal shares in the property,— 
the defendarit at best should recover the half of the 
amount which the plaintiff did not pay. 
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In order to answer this question it is necessary to ■ 

■consider the true nature of a pre-emption suit, aned? miseb 
S everal persons raay be entitled to pre-empt a sale. eam 
T hey may institute separate suits, each claiming the 
whole property, and all the suits may be consolidated 
and their respective rights and priorities be deter- Suiaiman, y. 
mined, or they may agree to institute a joint suit for 
pre-emption. 

Order XX, rule 14 of the Code of Civil Procedure 
provides the form which a pre-emption decree may 
take. Where the rival claims to pre-emption have 
been adjudicated upon, the decree has to' specify their 
respective rights as provided in sub-clause (2). But 
where the plaintiffs do not ask the court to adjudicate 
upon their respective rights inter se, a joint decree 
may be passed and if the amount is deposited in com- 
pliance with the decree, the defendant has no concern 
with the way in which the property is to be shared by 
the plaintiffs. 

But i am unable to hold that the mere fact that 
■a joint decree has been passed in favour of all has the 
necessary result of passing title to all the joint decree- 
holders even if only one of them pays the amount. 

Any pre-emptor is at liberty to withdraw at any 
stage and he may withdraw even after the decree and 
before the date fised for payment. The remaining 
- pre-emptor would then have a right to deposit the 
whole amount and pre-empt the entire property. I 
•cannot see why a co-plaintiff, who has got a joint 
decree in his favour, should, in spite of a refusal to 
■contribute towards the payment of the purchase-money 
or even an express desire to withdraw, still be entitled 
to recover a share of the property on an offer to pay 
the proportionate amount subsequently. The pre- 
emption money has got to be paid within the short ^ 
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time fixed for its payment. A co-plaintifE who refuses 
Aneot misib to pay the amount within that time cannot be allowed 
Ram to claim the property, say after eleven years, if he 
haeaeh. ^ position to contribute. It therefore seems, 

to me that the rights of the joint decree-holders as to- 
Suiaiman, , 1 . tfie shares which they are entitled to in the property 
on account of the payment of the purchase-money will 
have to be determined in case a dispute arises. The' 
property cannot be divided among them automatically 
merely because the decree was a joint one. 

This result in my opinion follows from the follow- 
ing considerations. Rule 14 (1) (&) of order XX of' 
the Code of Civil Procedure lays down that the title to> 
the property shall be deemed to have accrued from the 
date of the payment. It is therefore clear that a 
mere passing of the decree does not confer on the 
plaintiffs any title to the property. It is the payment, 
of the pre-emption money which gives them such title. 
A similar provision is to be found in section 24 of the- 
Agra Pre-emption Act (Act No. XI of 1922) which 
lays down that a person who has obtained a decree for- 
pre-emption in respect of any property shall acquire- 
no title to have the property until he pays the pur- 
chase-money into court in accordance with the pre- 
emption decree. 

That in order to get equal shares in the property, 
persons equally entitled to pre-emption must pay an: 
equal share of the consideration is clearly laid down 
in section 13 of the Pre-emp‘tion Act. I therefore 
think that in order to determine in what proportion 
the joint plaintiffs are to share the property the cir- 
cumstances under which the payment was made must, 
in each case be inquired into. 

If any one of the co-plaintiffs has really refused to 
contribute towards the payment of the purchase-money 
and in that way impliedly withdrawn his claim, and 
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the payment of the whole amount is made bv the other 
^o-plaintiff, the whole property ought to 'go to the 
latter. On the other hand, the mere fact that the 
ivhole amount has been paid by one co-plaintiff would 
not destroy the right of the other, if there was anv 
understanding between them that the payment would 

^e ma e on behalf of both and that the acccunts would 
be adjusted afterwards. 

41 course of the argument it was urged that 

me deposit of the amount in pursuance of the decree 
-w&s a proceeding in execution, and order XXI, rule 15 
•applied to It and that the joint decree could not be 
executed in favour of one decree-holder without pro- 
tecting the interests of the other. It was therefore 
-contended that the necessary result was that the entire 
property passed to both the decree-holders. I am 
unable to accept this contention. The deposit of the 
pre-emption money within the time fixed by the court 
is neither a proceeding in execution of the' decree nor 
■any step in aid of it. In fact a conditional decree 
has been passed and it does not become a perfect decree 
in favour of the plaintiffs for pre-emption of the pro- 
perty until that condition has been fulfilled. In case 
of its non-fulfilment the decree is really one of dis- 
missal of the suit. Dalal, J., in Narain Dot Teicari v. 
Ram Baran (1), also held that such deposit was not 
in execution of the decree. I therefore do not think 
that order XXI, rulg 15 applied to the deposit of the 
purchase-money. 

In the present case the court which passed the pre- 
emption decree ordered the delivery of possession in 
favour of Ram Harakh Misir apparently without any 
investigation of the matter. That however does not, 
in my opinion, preclude the question from being gone 
into in the present case. 

(1) S. A. No. 506 of 1925, decided on the 19th of October, 1927. 
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-- Coming to the facts of the present case, the plaint- 

I Ahbto Mrsm fff alleged that he had actually paid half of the amount. 

pre-emption money 'to the defendant before the 
deposit was made. On this allegation he cannot 
possibly say that he had really not paid the amount 
I. but there was an understanding between the parties, 
that Earn Harakh should pay the whole and the parties 
would adjust their accounts afterwards. The de- 
fendant in his written statement asserted that the- 
plaintiff had been included for the mere purpose of 
preventing him from colluding with the vendees and 
that when the plaintiff was asked at the time of de- 
positing the money he said that he was in debt and 
could not pay the amount. The lower appellate court 
has recorded a distinct finding for the defendant’s 
allegation that “the plaintiff was merely a dummy and 
I was associated in the pre-emption suit to make his 

i collusion with the vendees impossible.” On this- 

i finding there could not possibly have been any inten- 

tion in the minds of the parties that the plaintiff 
should have- a share in half of the property and the 
accounts would be settled between them afterwards. 
The deposit of the whole amount was made by the- 
defendant on his own behalf and in my opinion the 
plaintiff cannot take advantage of it in order to claim; 
half the property, even though he is now prepared tu 
pay his half share of the pre-emption money. 

- The suit was rightly dismissed by the lower appel- 

late court. 

! Boys, J. — This is a plaintiff’s appeal arising 

out of a suit for a declaration of his right to one-half 
of certain property and possession thereof. The pre- 
sent suit arises out of an earlier pre-emption suit. 
The present plaintiff and the present defendant jointly 
as co^plaintiffs brought suit No. 32 of 1925 against 
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one Earn Ban for pre-emption on the ground that the 
so-called deed of gift to him by one Rambaran was in akbot mmib 
reality a sale, and that they were entitled to pre-empt. r!m 
T he present plaintiff had apparently a superior claim 
to that of the defendant, if he had chosen to enforce 
it separately. But the two, the present plaintiff and bo;j», /. 
the present defendant, did in fact bring the suit 
jointly. 

On 20th May, 1925, a decree was passed in the 
ordinary form contained in order XX, rule 14, para- 
graph (1), providing for the payment of Es. 1,075 and 
the usual 30 days. 

On the 28th of May, 1925, the joint decree-holders 
joined in an application asking for further time as 
they had appealed in reference to the amount of the 
consideration mcney. It is not clear, as we have not 
the pre-emption record before us, how time was ex- 
tended, for the only order on the application is “File”. 

On the 6th of July, 1925, a deposit was made by 
the present defendant of the full amount of Es. 1,075. 

On- the 12th of December, 1925, the present defen- 
dant applied for and obtained delivery of possession 
to him alone, and then applied for mutation. The 
plaintiff receiving notice of the mutation proceedings 
objected, but his objection was disallowed on the 
ground that the defendant was in sole possession, and 
mutation was effected in favour of the present defen- 
dant alone. 

Hence the present suit which the plaintiff has 
brought, asking for a declaration that he has a half 
share in the property, and further that a decree for 
possession of half may be passed if he be found to be 
out of possession; and he brought this suit on the 
allegation that he had paid to the defendant’ half of 
the consideration money of the property before the 
money was deposited. 



1006 


THE INDIAN LAW EEPORTS. [vOL. LI. 


11 



The trial court found against the plaintiff on the 
aseot Misib allegation of fact, and it further found, but not in 
Bin very precise terms, that the plaintifi was really a, 
habakh. words of the trial court are “He 

was joined as a party so that he may not bring a 
Boys. J. collusive suit for the vendees. This is a good ground. 
A real vendee generally tries to catch hold of some pre- 
ferentially entitled person to pre-empt and admit the 
whole sale consideration, and sometimes cherishes a 
hope to get the property through some device or an- 
other. An anxious pre-emptor therefore not only files 
a suit but labours hard to bring in his file prefer- 
entially entitled persons so that there may not be a 
collusive action with an adverse effect against the pre- 
' ■ emptor’s suit. I, therefore, hold that plaintiff did 

‘ not pay the amount he alleges and the whole sum was 

• ' as a matter of fact deposited by Ram Harakh” (the 

present defendant). On the issue whether the plaint- 
. ■ ff was entitled to any relief, the trial court, notwith- 

standing the finding Avhich I have quoted, held that 
the plaintiff was entitled to a decree for possession of 
half on payment of half the purchase-money. 

Both parties appealed. The lower appellate court 
held definitely that the present plaintiff was merely a 
dummy, and was associated in the pre-emption suit 
to make his collusion with the vendees impossible. It 
also found against the plaintiff that he had paid none 
of the money, and dismissed the plaintiff’s appeal, and 
allowing the defendant’s appeal sdt aside the decree 
of the trial court and dismissed the plaintiff’s suit 
with costs. 

Plaintiff appeals now to this Court against both 
the decrees of the lower appellate court. The present 
second ‘appeal No. 1554 of 1927 is against the decree 
of the lower appellate court in the defendant’s appeal 
to that court. 
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The plaintiff appellant’s contention is that the . 
payment of Es. 1,075 by the defendant respondent in akbot misi* 
the pre-emption suit was a payment which, even if 
made by the defendant, as found by both courts, 
entirely out of his own pocket, enured equally to the 
benefit of the plaintiff, and that similarly the applica- 
tion of the 12th of December, 1925, for delivery of 
possession to the defendant alone must be taken as 
enuring also to the benefit of the plaintiff. 

If there were no further facts found than these I 
should be inclined to hold that the plaintiff’s appeal 
must be decreed and the decree of the trial court res- 
tored. We have been referred to order XX, nile 14, 
which provides for the form of the decree in a pre- 
emption suit. It appears to me to be impossible to 
hold that the trial court in a pre-emption suit must, 
when the money is deposited by one of two or more 
co-plaintiffs, inquire into the question whether the 
money is deposited on behalf of all the plaintiffs or 
only on behalf of one. 

We have nothing before us to show with what 
accompanying statements the tender of the money was 
made. We have not got the. accompanying application 
before us, owing to the absence of the pre-emption re- 
cord, and so we can only assume that it contained no 
specific allegation that the defendant was depositing 
the money solely on his own account and claimed to reap 
the whole benefit of the decree; and in such circum- 
stances I think that the trial court should and could 
only assume that the payment is being made for the 
benefit of all the co-decree-holders. 

I need not enter into the question of what action 
the court should take if the application of the person de- 
positing the money did show that he was claiming to 
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deposit solely on his own account and claiming the 
Amto? misib whole benefit arising from such deposit. It may be 
Bm that the trial court’s proper course would be to refuse 
Habakh. accept the money or to accept it provisionally and 
issue notice to the other decree-holders. I have not te 
Boys, j. • determine that question in this case. 

It is urged for the defendant that the deposit of 
money in accordance with a pre-emption decree is not 
part of execution proceedings so as to make order XXI, 
rule 15, applicable. On the other hand it may reason- ' 
ably be suggested that in pre-emption proceedings 
there is one decree and one only, and that they differ 
from proceedings in a mortgage suit, where there is a 
preliminary and a final decree, and that any step taken 
by a decree-holder by virtue of the pre-emption decree 
to secure his rights is a step in execution. It is diffieult- 
to see what it is if it is not a step in execution. The 
decree stands complete and the decree-holder desires 
to obtain his rights under it. It is necessary, before 
he can demand delivery of the property by an applica- 
tion for such delivery, for him to show that he has paid 
the money. It is difficult to see how an application to- 
be allowed to deposit the money can be regarded as an 
application in the suit, and if it is not an application 
in execution then it is difficult to see into what cate- 
gory it will fall. I have already held that prima facie- 
a deposit must be taken to be made on behalf of all the- 
decree-holders, and I would further hold that the prin- 
ciple of order XXI, rule 15 is applicable and that this 
is an additional reason for holding that where there is;- 
nothing to show, as in this case, that the person de- 
positing the money was claiming the sole benefit of the 
rights following upon such deposit to the exclusion of 
his co-decree-holders, the trial court can, and can only, 
treat the deposit as made on behalf of all the decree- 
holders. 
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Again, if the appellant had secured, as he should 
have clone, the summoning of the pre-emption record, assot misie 
it would almost certainly have been found that the ten- 
der of the money had been accompanied by a prayer for 
the delivery of the property and, if that were so. it 
would be still more difficult to suggest that it was not Boys, 3. 
a proceeding in execution to which order XXI. rule 15 
would directly apply. 

So far, then, I would hold that the deposit, whe- 
ther made by the defendant out of his own pocket or 
not, enured to the benefit of the plaintiff also. 

Similarly I would hold that the application of the 
12th of December, 1925, for delivery of possession to 
the defendant alone was beyond doubt an application 
in execution, and therefore an application to which 
order XXI, rule 15 applied. The court did not in 
fact make any order under sub- rule (2) of rule l£»of 
order XXI, but I do not think that the plaintiff would 
be debarred from claiming half the property. 

This is, however, in the present case by no means 
all. Both courts have found, the lower appellate court 
in the most express terms, that the plaintiff was merely 
a dummy in the proceedings, induced by the present 
defendant to join as a co-plaintiff merely in order that 
he might not be put up by the original vendee to bring 
a collusive suit which would defeat the present defen- 
dant. In face of this finding I have no hesitation in 
holding that the present plaintiff cannot now plead 
that the deposit made the defendant enured to his 
benefit or that the possession obtained by him in what 
was undoubtedly execution of the decree enured to his 
benefit, and the suit of the plaintiff was rightly dis- I 

missed. 1 

I would add that, in my opinion, if neither the | 

appellant nor. the respondent secures the presence of a I 
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Harakh. 


necessary record for the information of the court hear- 

^HKUP misib ijjg an appeal, the one or the other has only himself 
Ram to blame if the ordinary presumptions are made against 
him. It is ordinarily too late at the hearing of the 
appeal to suggest that the hearing should be inter- 
rupted and the case adjourned for the record to be sent 
for. I would dismiss the appeal with costs. 

By THE Court ; — The appeal is dismissed with 
costs. 
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Before Justice Sir Shah MiBiammad Sulaiman and Mr. Justice 

Niamat-ullah. 

BHOLA NATH (Defendant) v. EAGHUNATH DAS 
MITHAN LAL (Plaintiff) and SHANKAE LAL and 
ANOTHEE (Defendants)."^ 

Arbitraiion — Supersession before aioard — Revision — Civil Pro^ 
ceclure Code, sections 115 and 151 — ''Case decided '' — 
Inherent power to 'supersede a reference to arbitration. 
— Interference not barred by possibility of relief subse- 
quently under section 105(1). 

The word “case’’ in section 115 of the Civil Procedure 
Code does not necessarily mean a suit, but can mean a proceed- 
ing. If any proceed.mg in a suit has terminated, it is cer- 
tainly a case decided within the meaning of section 115 
although the suit itself has not been finally disposed of. 
Where, after a reference to arbitration, an application for 
supersession is made, the order superseding and terminating 
Ihe reference amounts to an order deciding a case and is open 
to revision, ' 

There is no express provision which empowers a court to 
supersede an arbitration on grounds other than those men- 
tioned in schedule II of the Civil Procedure Code. But there 
is an inherent juiisdiction in a court to intervene and super- 
sede the arbitration if the case falls under section 151 of the 
Code, viz,, where such an order is urgently neGessary for the 

*0!Yil Bevision No. 49 of 1928, 
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ends of justice and to prevent some irreiDarable injury to the 1929 
party, or to prevent the abuse of the process of the court. bhot,a nata 

The mere fact that the aggrieved party might have a 
right to challenge the order of supersession under section 105(1) Das 
subsequently, in an appeal from the decree finally passed, Lau, 

does not debar iiiterference at this stage so as to prevent an 
unnecessary waste of time and of expenses in recording 
evidence. 

Where the court has superseded the reference merely on 
the ground that one of the parties thereto has an apprehen- 
sion that he would not be fairly treated, but has not recorded 
any finding that m its own opinion there was apprehension 
that justice would not be done and that its immediate inter- 
vention was called for, the court has not applied its mind to 
the extent of its own jurisdiction and has acted, if not actually 
without jurisdiction, certainly with material irregularity 
in the exercise of its jurisdiction. 

Buddhu Lai v. Mewa Ram (1) and Ram Samp v. Gaya 
Prasad (2), referred to. Chatarbhuj v. Piaqhubar Dayal (3), 
followed. 

Mr. Hazari Lai Kapoor, for the applicant. 

Messrs. Uma Shankar Bajpai, Girdhari Lai A gar- 
wala and Ka^Ia$ Nath Katjii for the opposite parties. 

SuLAiMAN and Ni.4MAT-ijllah, JJ. : — This is an 
application in revision from an order superseding a 
reference to arbitration before the award was deliver- 
ed. The defendants Nos. 1 and 2 applied to the court 
that the reference should be superseded on the ground 
that the umpire was related to the plaintiff and that 
the uncle of the umpire’s son-in-law had sued the de- 
fendants at Kasganj and the defendants had an 
apprehension that that fact might influence the mind 
of the umpire in deciding the case. The learned Mun- 
sif after tahing evidence came to the conclusion that it 
was not proved that the umpire was in any way related 
to the plaintiff, but considered that the defendants- 
Nos. 1 and 2 might very well apprehend that the 

(1) (1921) I. li. B., 48 AIL, 564. (2) (1925) I. L. B., 48 All, 175. 

^ y ^ (3) (1914) 1. L. E., 36 AIL, 85L 
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umpire would not treat them fairly. He himself did 
Bboha Nath not recoi'd any finding that in his own opinion there 
eaghotath was an apprehension that justice would not be done and 
MiTmN^LAt,. that his immediate intervention was called for. He 
superseded the reference and fi.xed a date for the dis- 
posal of the suit. The defendant No. 3 has applied 
in revision from this order and has impleaded the other 
parties as respondents. 

A preliminary objection is taken on behalf of the 
defendants Nos. 1 and 2 that no revision lies and 
reliance is placed on the Full Bench case of Buddhu 
Lai V. Mewa Ram (1). In our opinion this objection 
is not well founded. In the Full Bench case the trial 
court had recorded its finding on one of the issues re- 
lating to the question of jurisdiction. Two learned 
Judges thought that the word “case” in section 115 
was wide enough to include any particular question 
in issue between the parties to the suit, but two other 
learned Judges took the view that the expression 
“case decided” meant “suit decided” and that no re- 
vision could lie from an interlocutory order. The fifth 
Judge, viz. Eyvbs, J., confined his judgement to the 
question whether the decision on a single issue by a 
■ subordinate court while the suit was still pending in 
that court was a case decided within the meaning of 
section 115, and came to the conclusion that it was not. 
It therefore seems to us that the Full Bench case is 
an authority only for the proposition that no revision 
lies from a finding recorded by the trial court on one 
or more issues out of several that are before it for dis- 
posal. There was no majority in favour of the broad 
proposition that no revision lies from an interlocutory 
order. We may note that a revision from an order 
restoring a case has been held by another Full Bench 
to be open to revision : Ram Sarmp v. Gaya Prasad (2). 

(1) a921) I. L. B.. A3 AU., 664. (2) (1926) I. L. E., 48 AIL, 175 
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It seems to us that the word “case” does not neces- ' 
sarily mean “suit,” but can mean a proceeding. If bhou Nath 
any proceeding in a suit has terminated, it is certainly .RArtHtlNATH 
a case decided within the meaning of section 115 
though the suit itself has not been finally disposed of. 

In the present case there was a reference to arbitration, 
then there was an application for supersession which 
has been finally disposed of and the reference has come 
to an end. That proceeding has terminated and the 
case is now restored on its original number and is 
ordered to be disposed of by the court. The order 
superseding the reference to arbitration, in our opinion, 
amounts to an order deciding a case, and as no appeal 
lies from it, it is open to revision. 

This was the view taken by a Bench of this Court 
in the case of Chafarbhuj v. Raghuhar Dayal (1) in 
which a revision from an order superseding an arbitra- 
tion was actually entertained and allowed. We there- 
fore think that there is no force in the preliminary 
■objection. 

On the merits we would have no Jurisdiction to 
interfere under section 115 unless the court below acted 
without jurisdiction or acted with material irregularity 
in the exercise of its jurisdiction. Schedule II of the 
Civil Procedure Code provides for several contingencies 
in which a reference to arbitration may be superseded 
by the court. We may refer to paragraphs 5, 8 and 
15 of that schedule. There is no express provision 
which empowers a court to supersede an arbitration on 
grounds' other than those mentioned in it. It may, 
however, be said in favour of the respondents that there 
is an inherent jurisdiction in a court to intervene and 
supersede the arbitration if the case falls under section 
151 of the Code, viz. where such an order is necessary 
for the ends of justice or to prevent the abuse of the 
U) (191^) I- L. E., 86 All. 854. 
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1929 process of the court. That such an inherent juris- 
Bhom na7h diction exists has been laid down by the Bombay 
raootsath High Court and by a single Judge of the Patna High 
Mimw^LAr Court, and has also been assumed by the learned Judges 
in the case of Chatarbhuj v. Raghubar Dayal (1). But, 
as pointed out in the latter case, this inherent juris- 
diction of the court, if it can be called into play, should 
be cautiously and sparingly exercised and only when 
it is obvious that the ends of justice would not be 
met by requiring the dissatisfied party to wait and see 
what the award might be and then to assail it on the 
ground of corruption or misconduct; and the court 
should be satisfied that the applicant would suffer 
some irreparable injury if prompt action is not taken 
(p. 3fi0). The court has not an absolute power and 
discretion to supersede all references to arbitration. 
It can intervene only if it is satisfied that the ends of 
justice urgently require its intervention or that with- 
out such intervention there would be an abuse of the 
process of the court. Beyond that narrow scope the 
court has no general power of setting aside arbitra- 
tions. 

The mere fact that the aggrieved party might have 
a right to challenge this order under section 105, sub- 
clause (1), subsequently in an appeal from the decree 
finally passed, does not debar us from interfering at 
this stage so as to prevent an unnecessary waste of 
time of the court in recording evidence and the addi- 
tional expenses to which the parties would be sub- 
jected. 

If the court has not applied its mind to the extent 
of its own jurisdiction and has not recorded any 
finding that the ends of justice require its interven- 
tion or that the process of the court is likely to be 
abused, but has merely superseded the reference on the 

a) asiq I. L. B., 36 All., 3S4. 
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ground that one of the parties thereto has an apprehen- 
sion that he would not be fairly treated, the court, if 
it has not actually acted without jurisdiction, has cer- 
tainly acted with material irregularity in the exercise 
of Its jurisdiction. The case of Chatarlhuj was also 
very similar to the present case, where the trial court 
had superseded the reference on the ground that the 
applicant had lost confidence in the fairness and im- 
partiality of the arbitrator. 

If any fraud has been practised on the defendant 
and knowledge was deliberately concealed from him or 
any bias or prejudice is established after the award 
IS delivered, that may be a ground for setting aside the 
award when objection is taken to it. It is too early 
to presume that the umpire would act with a prejudice 
against the defendants merely because an uncle of his 
son-in-law has sued the defendants. 

We accordingly allow this revision, set aside the 
order of the court below dated the 31st of January. 
1928, whicl; superseded the arbitration and send the 
case back to that court with directions to refer the 
matter again to the arbitrators in pursuance of the 
agreement entered into by the parties. The applicant 
should have the costs of this proceeding from the de- 
fendants Nos. 1 and 2. 
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Before Justice Sir Shah Muhamrmd Sulaiman and 
Mr. Justice Niamat-ullah. 

BALBHADDAE PE AS AD (Defendant) v. BITTO (Plain- 
tiff).* 

Act No. IV of 1882 (Transfer of Property Act), section 83- — 
Deposits in favour of two persons — Claim by one to be sole 
mortgagee by survivorship — Court’s failure to decide claim 
—Revision. 

Where a deposit of mortgage money was made under 
section 83 of the Transfer of Property Act in faVour of two 
persons as mortgagees, and one of them claimed to be entitled 
as sole mortgagee on the allegation that the other, who was 
his father, must be presumed to be dead as he had not been 
heard of for seven years, held that the court was competent 
to ascertain who was the mortgagee at the present time, i.e., 
whether the claimant was alone entitled to withdraw the 
money; and that in declining to do so the court had failed to 
exercise a jurisdiction vested in it by law. 

Mr. Shanibhu Nath Seth, for the applicant. 

The opposite party was not represented. 

Sulaiman and Niamat-ullah, JJ. :-^This is an 
application in revision from an order, dated the 14th of 
January, 1928, refusing to allow the applicant to with- 
draw the money deposited, under section 83 of the Trans- 
fer of Property Act, by the mortgagor. The money was 
deposited in favour of the present applicant and his father 
on the 16th of October, 1922. An application was made 
on the 9th of December, 1922, on behalf of the present 
applicant alone, which was consigned to the record room 
on the ground that both the mortgagees had not joined. 
Later on, a fresh application was made by the applicant, 
alleging that his father had not been heard of for more 
than seven years, and must be presumed to be dead. 
The learned judge has considered that he is not compe- 
tent to mate inquiries into the death of the applicant’s 
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father, and has thought that without the consent of the 
mortgagor he cannot order the money to he paid to only Bai,bhaddab 
one of the mortgagees. In our opinion, the court below 
has failed to exercise jurisdiction which was nested in it. 

The amount was deposited to the credit of the two mort- 
gagees; but the court was competent to consider who the 
mortgagee was at the time when the application was 
made, that is to say, whether the present applicant was 
alone entitled to withdraw the money. This may be so, 
because he is now the sole surviving member of the 
family, or it may be that he is the karta of the Hindu 
family or otherwise authorized to withdraw the money. 

We accordingly set aside the order and send this 
■case back for disposal according to law- • 


Before Justice Sir Shah Muhammad Sulaiman and 

Mr. Justice Niamat-uVah. ■ ' 

ijAEGIDIN (Defendant) c. DEBI CHAEAN (PiArNTiFF).* 

•Citfil Procedure Code, section 10— Stay of suit — ‘‘Matter in 1929 , 
issue” — Recurring liability — Suits for rent for successive 
years. 

Section 10 of the Civil Procedure Code is not applicable 
to suits for recovery of rent for successive years; the pendency 
■of an earlier suit for arrears of rent between the parties does 
not, therefore, bar the court from proceeding with a later suit 
for rent of subsequent years. 

The mere fact that one issue is common in the two suits 
would not necessitate the stay of the subsequent suit. Al- 
though the words “matter in issue” cannot be held necessarily 
to mean the subject-matter in dispute, they must clearly mean 
the entire matter in controversy and not one of several issues 
in the case. - 


Messrs. Peary Lai Banerji and Shald Saran, for 
the applicant. 




*Cml Bevision No. 184 of 1928. 
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Mr. Narain Prasad Asthana, for the opposite party. 


Qarqi Dnsf 

SuLAiMAN and Niamat-ttllah, JJ. ; — This is an 

Pkbi . . 

cmBAit. application in revision from an order of the District Judge^ 
Cawnpore, remanding a revenue appeal. 


The respondent, Debi Charan, first instituted a suit 
for arrears of rent based on a registered qahuliyat, exe- 
cuted by the applicant. The suit was resisted on the 
ground that the qahuliyat was fictitious, that in respect of 
a sale deed executed by the present applicant he still 
remained the proprietor of the land and that there was no 
relation between the parties of a landholder and a tenant. 
The revenue court ordered that the present applicant, 
who was a defendant to that suit, should, under section 
199 of the Tenancy Act, establish his title in a civil court. 
Accordingly, he filed a suit for declaration, which was dis- 
missed by j;he civU court, and an appeal from that decree- 
is still pending in this High Court and is numbered 
as First Appeal No. 669 of 1926. In the mean time the 
revenue court decreed the claim for arrears of rent, on 
the basis of the judgement of the subordinate civil court, 
ex parte, but later on the ex parte proceedings were set 
aside and the suit restored, and is still pending. As 
limitation was expiring, the present respondent filed an- 
other suit for arrears of rent for subsequent years. The- 
defendant inter alia took the plea that the second suit 
should be stayed, and also raised the question of proprie- 
tary title. The revenue court decreed this claim, hold- 
ing that the question of proprietary title had already 
been decided 

On appeal to the District Judge, he remanded this- 
case with directions that the lower court should proceed 
in accordance with section 271, sub-clause (2) of the 
new Agra Tenancy Act. 
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On behalf of the applicant it is. contended that sec- 
tion 10 of the Code of Civil Procedure applied to this case Dm 
and the lower court was bound to stay the proceedings. Dm 
We do not think that this contention can prevail. Under 
section 12 of the old Code, which corresponds to the pre- 
sent section 10, it was clearly held by this Court that, 
unless the subject-matter in the two suits is identical 
and the reliefs are also the same, that section would be 
inapplicable : Balkishan v. Kishan Lai (1). The words, 

“for the same relief”, have been omitted from the new 
section, and there are a few other slight alterations; 
but it is noteworthy that, while section 11 provides that 
no court shall try any suit or issue, etc. , section 10 merely 
says that no court shall proceed with 'the trial of any suit, 
etc. It follows that the mere fact that one issue is com- 
mon in the two suits would not necessitate the stay of 
the subsequent suit. Although the words “matter in 
issue” cannot be held riecessard'y to mean the subject- 
matter in dispute, it seems clear that they must mean the 
entire matter in controversy and not one of several issues 
in the case. Had the intention of the legislature been to 
widen the scope of section 10 so as to make it co-exten- 
sive with section 11, the language employed would have 
been identical. 

That section 10 is limited in its scope has been held 
by several High Courts, although no case of this Court 
has been brought to our notice. We may in this connec- 
tion mention Bepin Behari v. Jogendra Chandra (2), 

Maharaja Kesho Prasad Singh v. Shiva Saran Lall (3) 
and Narikhote Kunnamangalath v. Ppthera Kalloor (4). 

We, therefore, think that the learned Subordinate 
Judge was right in his conclusion that section 10 did not 
apply to the present ease. In these circumstances, he 

(1) (1888) I. L. R., 11 All., 148. (2) a816) 24 C. L. J._ 614. 

(3) (1919) 4 Pat. L. L, 667. (4) (1924) 48 M. L. L.'sei. 
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»»■* has rightly directed the trial court to proceed in accord- 
Gaeqi dw ance with section 271, sub-clause (2). 

Dbbi Chakan Although it is by no means obligatory on the sub- 
ordinate court to stay the suit, it is entirely a matter of 
discretion whether or not to adjourn the hearing for a 
reasonable time and await the decision of the final court 
of appeal in order to prevent the same evidence being 
recorded over again. 

The application is dismissed with costs. 


Before Justice Sir Shah Muhammad Sulaiman and 
Mr. Justice Niamat-ullah. 

JAGrDEO SINGH and others (Defendants) v. KESHO 
PE AS AD SINGH (Plaintiff).* 

Act (Local) No. Ill b/ 1926 (Agra Tenancy Act), sectiort 
Revision by High Court — “Subordinate revenue 
court” does not include District Judge — High Court can 
not revise orders of Distnct Judge — Civil Procedure Code,, 
section 115 not applicable. 

The High Court has no power of revision, in matters- 
under the Agi-a Tenancy Act, except under section 253 of that 
Act; the provisions of section 115 of the Civil Procedure Code 
are not applicable. - 

The expression “subordinate revenue court” in section 
253 means only a first revenue court of original jurisdiction and 
does not include the court of a District Judge hearing an appeal 
from the former court. Therefore, the High Court has not 
got any power of revision over orders passed by the District 
Judge, however ultra vires or illegal they may be; but if the 
order passed by the trial court be open to objection it may 
be revised. 

Mr. Ambika Prasad Pandey, for the applicants. 

Mr. Haribans Bahai, for the opposite party. 
Sulaiman and Niamat-ullah, JJ. : — ^This is an 
application in revision from an order passed by the Dis- 
trict Judge on the 11th of February, 1928, remanding 


•0ml Bevisioii. No. 144 of 1928. 
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a case to the Assistant Collector with directions to retry 
it. The Assistant Collector had, on the 2nd of August, 

1927, held that the land in respect of which arrears were v. 
claimed had by an action of the river been transferred to pras,2d 

another pargana and he had no jurisdiction to try the 
case. He accordingly ordered the plaint to be returned 
for presentation to the proper court. An appeal was 
preferred to the District Judge, who held that the revenue 
court had jurisdiction to try the case. The suit related 
to years during which the lai^ had not been so transfer- 
red. On behalf of the appellant it is contended that no 
appeal lay to the District Judge, because so far as the 
question of appeal is concerned the matter was governed 
by the old. Tenancy Act under which no appeal from an 
order was allowed, but he contends that a revision lies 
under the new Act. 

It was held by a Dull Bench of this Court under the 
old Act that no revision lies from an order of the Dis- 
trict Judge hearing the appeal. In the present case it is 
contended that revision is maintainable under the new 
Act. If the revision is governed by the new Act it has 
to be conceded that the case must fulfil the provisions of 
section 253 before a revision can be entertained. Under 
section 264 of the new Act only selected provisions of the 
Code of Civil Procedure are made applicable to eases 
under this Act and list I of the second schedule clearlj’^ ex- 
cludes the provisions of section 115 of the Civil Proce- 
dure Code from the Act. It is thus clear that the High 
Court has no power of revision except under section 253, 

This conclusion is further fortified by the language of 
section 230, under which the exception is confined to 
‘ ‘appeal or revision as provided in this Act’ ’ . Now under 
section 253 the High Court may call for the record of any 
case which has been decided by any subordinate revenue 
court and in w-hich an appeal lies to the court of the 
District Judge and in which no appeal lies to the High 
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_ Court, if such revenue court appears to have exercised a 
jurisdiction not vested in it by law or has failed to exer- 
cise a jurisdiction so vested or to have acted in the exer- 
cise of its jurisdiction with illegality or material irregu- 
larity. The question to consider is whether the expres- 
sion ‘ ‘such subordinate revenue court’ ’ means only a first 
revenue court of original jurisdiction or includes the court 
of a District Judge. Considering the phraseology of 
section 253 side by side with that of section 252, there 
can be no doubt that “s^eh revenue court” does not 
include the District Judge mentioned therein. Further- 
more, any doubt that one may have on this point is made 
clear by the definition of ‘‘revenue court” in section 3, 
sub-clause (12). That definition is the same as that 
given in the United Provinces Land Revenue Act of 1901, 
where under section 4, sub-clause (8), the District Judge 
would be excluded from its scope. It is thus clear that, 
however unfortunate the result may be, the High Court 
has not got any power of revision of orders passed by a 
District Judge, howsoever ultra vires, irregular or illegal 
they may be. If the order passed by the trial court is 
open to objection it can be revised. 

It is the applicant’s case that the order passed by the 
trial court was perfectly right. We have therefore no 
power to interfere with the order of the District Judge. 
The application is accordingly rejected with costs. 
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Before Justice Sir Shah Muhammad- Sulairmn and 1929 

Mr. Justice Niamat-ullah. 

MAHADEO PEASAD (Judgement-debtor) v. EHTJBI 
EAM (Deoeeb-holder).* 

Civil Procedure Code, section 115 — Revision of first court deci- 
sion, although confirmed in appeal and although no ground 
for revision of appellate court decision. 

If a trial court' acted illegally or ■with material irre- 
gularity in the exercise of its jurisdiction, the High Court has 
power to interfere in revision, pro'^ided that no appeal lies 
to the High Court. Section 115 does not require that no 
appeal in the meantime should have been preferred to the court 
of the District Judge, or that, if an appeal is preferred, it is 
only the order of the District Judge which can be revised. 

And, when the record has been sent for, there is no force in 
the technical ' objection that the revision is described as one 
from' the appellate order. 

Mr. Shiva Dihal Sinha (for whom Mr. B. S. Shas- 
tri), for the applicant. 

Mr. Surendra Nath Gupta, for the opposite party. 

SiJLAiMAN and Niamat-ullah, JJ. : — This is a re- 
vision by a judgement-debtor, arising out of an auction 
sale. On the 19th of January, 1928, an objection under 
order XXI, rule 90 "was filed by the judgement-debtor 
that the decree-holder had dishonestly misled certain bid- 
ders by false representation, that fictitious bids were 
offered and that the property was sold for an inadequate 
consideration. The learned Munsif took do'wn the evi- 
dence of the judgement-debtor on the 25th of January, 

• 1928, and dismissed his objection od the 26th. He did 
not fix any date for its hearing and issued no notice to 
the decree-holder and obviously did not allow any oppor- 
tunity to the judgement-debtor to produce any witnesses 
in corroboration of his testimony. This, in our opinion, 
was a material irregularity in the exercise of jurisdiction 
which might have prejudiced the judgement-debtor. 


♦Cm! Bevision Ho. 162 of 1928. 
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The judgement-debtor appealed to the District 
Mahadeo Judge, who dismissed his appeal stating that it seemed 
V. that the judgement-debtor made no attempt to establish 
Kmmj Bam. suggestion and did not produce any evidence or ask 
for time to do so, but he conceded that the house seemed 
to have been sold for rather a low price. 

An objection is taken on behalf of the respondent 
that we have no power to interfere inasmuch as the revi- 
- sion has been filed from an order of the District Judge 
which does not fall under section 116. As the whole re- 
cord has been sent for, we do not see any force in the 
technical objection that the revision is described as one 
from the appellate order. Nor do we think that the mere 
fact that the District Judge has declined to interfere 
in the matter precludes us from curing the irregularity. 

Section 116 of the Civil Procedure Code empowers- 
this High Court to call for the record of any case which 
has been decided by any subordinate court if no appeal 
lies thereto. This obviously includes a trial court and 
the appeal referred to therein means an appeal to the 
High Court. The present case therefore fulfils the con- 
ditions required by that section. If therefore a trial 
court has acted with material irregularity in the exercise 
of its jurisdiction, or acted illegally, the High Court has 
power to interfere in revision, provided that no appeal 
lies to the High Court. The section does not require that 
no appeal in the meantime should have been preferred 
to the court of the District Judge, or that, if preferred, 
it is only the order of the District Judge which can be 
revised. 

We are satisfied that the objection of the judgement- 
debtor should be disposed of after giving him full oppor- 
tunity to produce all his evidence. We accordingly allow 
this revision and setting aside the order of the Munsif, 


m 
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dated the 26th of January, 1928, send the case back to 1929 
that court through the District Judge for disposal accord- 

«lg to Jaw. Pbasad 

P, 

— Khubi Eam. 

BEVISIONAL CEIMINAL. 


‘ • Before Mr. Justice Dalai. 

EMPEEOR V. DULI CHAND.* 1929 

Criminal Procedure Code, sections 133, UO— Public nuisance 

—Finding of magistrate— Revision— CimL suit to gues- ~ 

tion absolute order under section UO— Maintainability . 

A court of revision should not examine the evidence and 
interfere with a finding of fact of a magistrate that a certain 
construction was a public nuisance. 

Although a conditional order made by a Magistrate under 
section 133 of ^the Criminal Procedure Code, cannot, by. 
reason of the second paragraph of that section, be questioned 
by a civil suit, there is no such bar to the absolute order, made 
under section 140, being questioned in a civil court. 

Dr. Kailas Nath Katju and Mr. Vishwa Mitra, for 
the applicant. 

Messrs. Peanj Lai Banerji and Girdhari Lai Agar- 
wala, for the opposite party. 

Dalal, J. — Dr. Katju desired to induce the Court 
to interfere with a finding of fact of the Magistrate that 
a particular brick-kiln started by the applicant was a 
public nuisance in the place where it was started. Eef- 
erence was made to a Bench ruling of this Court, in the 
case of Bihari Lai v. James MacLean (1) to induce me 
to examine the evidence recorded by the Magistrate and 
pronounce independently whether the brick-kiln was a 
nuisance or not. The case cited was a case in second 
appeal where the provisions of law applicable are different 
from the provisions applicable to a revision under the 

^Oriminal Bevision No. 378 of 1929, from, an order of Aghor Nalb- 
Miikerji, Additional Sessions Judge of Meenit, dated the 10th of May,. 

1929, ‘ 


(1) (1924) L L. E., 46 AIL, 297, 
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Criminal Procedure Code. It was alleged that once the 
Empbboe brick-kiln is stopped Duli Chand will have no remedy 
®DLt Chakd. in the civil court. If this were really the case I would 
have been prepared to inquire into the facts. Eeference 
was made to the second paragraph of section 133 of the 
Code of Criminal Procedure. That prevents the civil 
court from questioning the order duly made by a Magis- 
trate under section 133 which empowers the Magistrate 
to pass a conditional order. There is no such bar to 
the absolute order of a Magistrate being questioned in 
a civil court. A similar clause does not appear in sec- 
tion 140 which deals with an absolute order. The view I 
take of proceedings under section 133 is that the procedure 
adopted by a Magistrate is more or less summary and his 
decision goes so far as to fix upon the party who must 
go to the civil court to get a civil dispute decided. In 
the grounds of revision it was alleged that the provisions 
of section 139A were ignored by the Magistrate. This 
plea has been fully answered by the Additional Sessions 
, ' Judge. Another case, one of the Lahore High Court, 
Gdkal Chand v. The Grown (1), quoted by the learned 
counsel proceeded on entirely different grounds and did 
not lay down that a court of revision should revise the 
finding of Magistrates regarding a certain building being 
a public nuisance. In my opinion no point of la w arises 
here, and this application is dismissed. 
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Before Justice Sir Shah Muhammad Sulamian and 
Mt, Justice Boys, 

RAMDIN (Pontiff) o. MANS ARAM 

MUELIDHAE (DsFEroANT).* 

27, 30-Po^ers of certificated guardian-Starting a new 
speculative business— Contract with guardian beyond his 
powers IS voidable— Wagering contracts— Forward con 
tracts. for purchase of goods— Act No. IX of 1872 (Con 
tract Act), sections 30, 64, 65. 


^ Wiier© the certificated guardian of a minor, who had in- 
herited an ancestral business of trading in cloth and money- 
lending', started on behalf of the minor an entirely new busi- 
ness of dealings in sugar and entered into forward contracts 
of a highly speculative character for the sale of sugar, and 
it ■was not even alleged that there was any pressure of necessity 
to do so : Held — 


The ^rtificated guardian had no power to start on behalf 
of the minor a new and speculative business. The powers 
and duties of a certificated guardian were governed by section 
27 and other provisions of the Guardians and Wards Act; and 
the action of the guardian in question could not be regarded as 
oiie for “protection or benefit of the property” within the 
meaning of that section. The position of a gpiardian ■was 
somewhat analogous to that of a trustee. 


1939 


June, 25. 


A contract entered into with the certificated guardian of a. 
minor, which is beyond the authority of such guardian, is, 
by analogy with section 30 of the Guardians and Wards Act, 
a voidable contract and not a void transaction; and, under- 
section 64 of the Contract Act, the party rescinding it must 
restore any benefit, e.g. , earnest money, already received there- 
under. 

Every forward contract is to some extent speculative,. 
but is not necessarily a wagering contract. The recognized 


-*^!Fjrst Appeal No. 102 of 1923, from a decree of Aghor Nath Mokerji, 
Judge, Small Cause Court, exercising the powers of a Subordinate Judge, of 
Cawnpore, dated tbe 25tb of November, 1922. 
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1929 test to be applied is whether at the time of entering into the 

contract there was a definite agreement or understanding be- 

tween the parties that the performance of the contract by 
®. delivery. of goods was not to be demanded, but that differences 
in price only should become payable. The mere fact that- 
" there was a boom in speculation regarding the particular com- 
modity at about the period of the contract, and that in many 
cases obligations were being settled by the payment of differ- 
ences, would not prove that the contract was a wager. 

Sanyasi Gharan Mandal v. Krishnadhan Banerji (1), 
Sukdedoss Ramprasad v. Govindoss (2), Kong Yee Lone & 
<7o.,.v. Lowjee Nanjee (3), GMnnaswami Reddi v. Krishna- 
swami Reddi (4) and Zinda v. Mt. Roshmi (5), followed. 

Sir Tej Bahadur Sapru and Dr. Kailas Nath Katju, 
for the appellant. 

Messrs. Uma Shankar Bajpai and Muhammad Abdul 
Aziz, for the respondent. 

■ Boys, J. ; — This is a plaintiffs’ appeal arising out 
of a suit for damages for breach of contract and the re- 
fund of earnest money. 

The plaintiffs’ case was that they entered into cer- 
tain contracts with the firm of Mansaram Murlidhar, the 
defendant, for the purchase of sugar; that they paid the 
sum of Es. 11,750 of the total earnest money on seven 
contracts, and that they received only certain small 
■quantities of sugar on some of the contracts by means, 
not apparently of actual physical delivery of the sugar, but 
of delivery orders; that the firm was now owned by Eam- 
saran, a minor son of Murlidhar, the last original pro- 
prietor who died in 1912, the said minor being represent- 
ed by his certificated guardian Mst. Janki Kunwar; that 
the contracts were entered into between the 15 th of 
March, 1919, and the 18th of June, 1919; that some of 
the contracts were actually signed by Eamcharan, a 

(1) (1922) I. Jj. E,, 49 Cal., 560. (2) (1927) I. L. E., 5l Mad., 96. 

(3) (1901) I. L. E., 29 CaL, 461. (4) (1918) I. L. E., 42 Mad., 36. 

(5) k. t E., 1928 liak, B50. 
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minor son-in-law of Mst. Janki Kunwar, the certificated 1929 
guardian, and that some were signed by a munib, Sheo- “ EAMom 
lal, and that all the contracts were negotiated by the 
principal munib, Bhawani Shankar. Mansabam 

IMbulidhab. 

The defence began by a total denial of everything 
and the further case as set up may be broadly stated as 
follows ; that the sugar business was a new business and 
that as such the certificated guardian had no power to 
start it; that in fact the certificated guardian never did 
start it but such acts as were done by Eamcharan, Sheo- 
lal and Bhawani Shankar were done without the authority 
of the proprietors of the firm and were done in their own 
interest; and, lastly, that the contracts were in any case 
wagering contracts and as such void, and the plaintiffs 
could not even ask for the return of their earnest money, 
supposing the payment of such to have been even proved. 

* * * # * 

The first issue was decided in the plaintiffs’ favour, 
that Eamsaran was the sole proprietor of the defendant 
firm, and being a minor was properly represented by his 
mother as certificated guardian and the suit as framed 
was maintainable. No further contention has arisen be- 
fore us in regard to this issue. 

* * # * * 

The grounds of appeal and the arguments thereon 
have raised before us what I think may be reduced to five 
main questions : — 

(1) Had the certificated guardian power to start 

these dealings in sugar? 

(2) Were the persons who negotiated and signed 

the contracts acting on behalf of the firm 

or acting only on their own behalf ? 

(3) Was the earnest money alleged to have been 

paid actually paid, and if so, can it be held 
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reached the proprietor of the firm 

L ® plaintiffs entitled to recover it? 

(4j Were the contracts wagering contracts? 

(5) To what relief, if any, are the plaintiffs en- 
titled? . 

r _ The first question may be disposed of briefly 
It IS beyond dispute, and no suggestion has been made 

M time of the last proprietor, 

Murhdhar, and for seven years after his death, the busi- 
ness^ of the defendant firm was confined to dealing in 
C O h and money dealings, commonly known as “len 
den , and that the firm did not enter into, nor was its 
name used to cover, dealings in sugar until the beginning 
1919. It IS beyond dispute, therefore, that a new 
business was started in the beginning of 1919 The ah 

Jh a new business, at any rate without the sanction 
of the cort, 18 m my view settled by the decision oi 

Manddl “ Sanyasi OUmn 

Mmial V. KmMhan Banerji (1). In that ease the 

of them ““Si 

of wZn 

fatb b a wT* durmg the proceedings. The 

nSftf ™ with M-w„„d 

and the otter with rice and other articles. The family 
eTLTT J law. Niiratan, the 

wUcriT if “■ ThflwrsSes” 

which also dealt m nee, was found as a fact not to be 
mm y m extension of the ancestral business, but to be 

LZtttr- 

to start on behalf of the minom b tLTmilf nd to“nrar 

( 1 ) 
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responsMity for a new business, but they said at page 

568 : -‘The inability of a karta to impose on a minor Eahdk 

coparcener the risks and liabilities of a new business ^ 

started by himself is fully discussed by both courts, and 

their Lordships agreeing with the conclusion at which* 

they have arrived on this point do not deem it necessary 

to enter on a further discussion of this aspect of the case. ’ ’ 

Their Lordships do not, therefore, lay down directly any 
proposition of law in this respect themselves. To ascer- 
tain to what propositions they gave their assent itjs 
necessary to refer to the judgement of the High Court 
at Calcutta, reported in Krishnadhan Banerji v. Sanyasi 
Charan Mandal (1). Their Lordships of the High Court 
held on the facts of the case that the starting of the 
Orphanganj business could not be justified on the ground 
of necessity, assuming that, had there been necessity, 
that necessity would have been a justification. They fur- 
ther held that the embarking of a new and speculative 
trade by the karta of a family caimot be said to be for the 
benefit of the estate. These are, as I understand, the 
judgements, the propositions of law, material, to the pre- 
sent case, with which their Lordships of the Privy Coun- 
cil declared their ag»‘eement so far as the powers of a karta 
are concerned. .1 am unable to distinguish the material 
facts of this case from the material facts of the case I 
have been considering, in so far as these propositions are 
concerned. It cannot be seriously contended, in view of 
the mass of evidence on the record, that the starting of 
a new sugar business on behalf of the firm of Mansaram 
Murlidhar was in the nature of a speculation. In the 
present case we are immediately concerned with the 
powers of a certificated guardian. Their Lordships of 
the Calcutta High Court said further that “whatever the 
powers of a karta may be, the powers of a guardian are 
more limited’’, and described a guardian as being in 


(1) (1919) 23 0. W. N., 601. 

74 AD. 
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Mansaram 

Murlidhae. 


BoySi J. 




the position of a trustee. It is true that their Lordships 
of the Privy Council did not specifically express their 
agreements with these observations of the High Court at 
Calcutta, they made no reference to them, but I think it 
may be taken that the powers of a certificated guardian 
are in this respect at least not wider than those of a 
harta. I would hold, therefore, that the certificated 
guardian had not in the present case any power, assuming 
that she purported to exercise such power, to start a neAv 
and speculative business. This, however, may not con-’ 
elude the matter before us. 

The second question that arises is whether Eam- 
charan and Sheolal in executing, and Bhawani Shankar 
in negotiating, the contracts were acting on their own 
behalf under cloak of the name of the firm, or were acting 
on behalf of the firm and to the knowledge and with the 
sanction of Mst. Janki Kunwar, even though she had no 
power to give such sanction. We have had the whole of 
the evidence laid before us. [After a detailed exam- 
ination of the evidence the learned Judge arrived at the 
fin ding that these three persons were acting on behalf of 
the firm and with the knowledge and consent of Mst. 
Janki Kunwar. It was also found that the earnest 
money was paid to and was received by the firm.] 

The fourth question is whether the defendant can 
show that these were wagering contracts. If he can, 
the plaintiffs’ suit must be dismissed, even though the 
findings hitherto arrived at might entitle him at least to 
a recovery of the money paid by him. There can be no 
question but that the contracts in question were of a 
speculative nature. But that is not sufficient. I am 
unable to take this case out of the decision of their Lord- 
ships of the Privy Council in Sukdedoss Bamprasad v. 
Govindoss (1). Their Lordships there said, after hold- 
ing that thp mere fact that the contracts were of a highly 

(1) (1927) I. L. B., 51 Mad., 96. 
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■speculative nature was insufficient in itself to render them 

Yoid as wagering contracts,— “The authorities cited Eambw 

rshow that to produce that result there must be proof that 

■the contracts w^ere entered into upon the terms that the 

performance of the contracts should not he demanded, 

but that differences only should become payable. Now, 

in the jlresent case no such definite agreement or undei- ' 

■standing was proved The law^ does not 

affect to enforce mere courtesies.” In the present case, 
counsel for the defendants lias been unable to refer us to 
a single line in either the documentary or the oral evi- 
dence that points to any agreement when these contracts 
were made that actual delivery could not be forced upon 
or demanded by either side respectively. The most that 
lie has been able to show is that there was a boom in 
-sugar speculation at about the period of these contracts 
and that in many cases obligations were being settled 
merely by the payment of differences. On the other 
hand, there is the definite contract proved bet'W'een the 
defendants and Begg Sutherland for the actual delivery of 
160 bags of sugar. It would be idle for us to speculate on 
the meaning of this transaction, for on behalf of the 
defendants no explanation at all is offered. The defence 
therefore that these w^ere wagering contracts must fail. 

The fifth and final question is, to what relief, if any 
is the plaintiff entitled? On the conclusions which we 
have hitherto arrived, the plaintiff would prima facie at 
least be entitled to a refund of the money which w^as re- 
ceived by the firm, even though he may not be entitled to 
•enforce further his contracts or the consequences of the 
breach thereof. The relevant provisions of the law are 
to be found in section 64 of the Contract Act and section 
■30 of the Guardians and Wards Act. We are not dealing 
here with the case of a contract made with a minor direct, . 
hut a contract made with a certificated guardian. We 
think that by analogy with section 30 of the Guardians 




Bops, 
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and Wards Act the contract was clearly not a void con- 
bamdw tract but was a voidable contract, and under that section' 

Hazabi Lai. . , 

®. the party rescinding the contract must, if he has received' 
Mtolibhab. any benefit thereunder from the other party to the con- 
tract, restore such benefit so far as may be. On behalf of 
_ . the defendant it has been contended that it would have- 

Sops > V * ^ ^ 

to be proved that the money received in this case was re- 
ceived not merely by the guardian but by the minor on- 
whose behalf the guardian acted. This is so, but the ques- 
tion whether the benefit reached the minor need not neces- 
sarily be proved by direct evidence. It may be establish- 
ed also by inference from the general facts of Ihe case. 
For the same reasons that we have given in arriving at 
our conclusion that the money was paid and received to^- 
and on behalf of the firm we hold that the inference is- 
justified that it was received by the minor. It is mani- 
fest that direct evidence that the money reached the- 
pocket of the minor could not in many cases possibly be- 
availatfie. The minor might and probably would be of 
such tender age that no such physical transaction would- 
be possible. It w^ould reach the minor by being credited 
in the books of the firm of which he is proprietor. We- 
need not labour the conclusions to be drawn in this case. 
from the failure to produce the account-books. 

We are satisfied therefore that there is no force in; 
the objection that it has not been established that the. 
money if paid, as we have held it to have been paid, 
reached the proprietor of the firm. We see no reason, 
therefore why the plaintiff should not have the benefit of 
the provisions of section 64 of the Contract Act. We 
have further been referred to the cases of GMnmswamv 
Reddi v. Krishmswami Reddi (1) and Zinda v. Mt.. 
Roshnai (2). We hold then that the plaintiff is entitled 
* to recover the earnest money paid. 

a) (1918) I. L. B., 42 Mad., 36. (2) A. I. E., 1928 Lah., 250.. 
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I would set aside the decree of the lower court and 
give the plaintiff a decree for the sum of Es. 11,750 with 
•costs, at 6 per cent, interest from the date of suit and dis- 
miss the rest of the claim. 

SuLAiMAN, J. ; — concur in the conclusion arrived 
at by my learned brother and would only like to add a 
few wmrds. 

Admittedly Murlidhar did no other business than in 
-cloth and money-lending. On his death his minor son 
became the sole proprietor of the business. The sugar 
transactions were a complete departure from the ancestral 
trade and the old line of business. They were also trans- 
actions of a highly speculative nature. The business of 
the firm was being carried on, on behalf of the minor, by 
his mother Mst. Janki Kimwar who was the certificated 
guardian. I have no hesitation in holding that Mst. Janki 
Kunwar the guardian had no authority to start an entire- 
ly new business of a speculative character. The duties 
of a certificated guardian are governed by the provisions 
cf section 27 and his powers regulated by the Act. No 
doubt a guardian may do all acts which are reasonable 
and proper for the realization, protection and benefit of 
the property of the minor of which he is appointed a 
■guardian. His position is somewhat analogous to that of 
a trustee. Ordinary proprietors do sometimes select in- 
vestments of a speculative character, but it is not open 
to a trustee or guardian to hazard the money of the minor 
in the same way. He cannot be allowed to start an en- 
tirely new business of a risky character. Such a course, 
when not compelled by pressure of necessity (e.g. when 
the ancestral business is about to fail), cannot be regarded 
as one for the protection or benefit of the property within 
the meaning of the section. That the powers of a certi- 
ficated guardian are limited in this way is amply made 


1929 


Bamdin 

HaZASI liAIi 
c. 

Mansabam ^ 
Mublidhab, 
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out by the authority of Samjasi Charan Mandat v. Krish- 
hSam^Lu Banerji (1). That was a case under the Da- 

®. " yabhaga law where no question of a harta of a joint Hindu 

mtolidSS! family as conceived under the Mitakshara law arose. 

The person who started the new business was a certifi- 
„ , . cated guardian of the minor. Their Lordships clearly 

L laid down that though a minor may be admitted to the 

benefit of partnersliip he cannot be made personally liable- 
for any obligation of the firm, though his share in the- 
property of the firm is liable : section 247 of the Contract 
Act. 


That the transactions in dispute in the present case- 
were of a highly speculative character, depending on the- 
rise and fall of the market price several months after- 
wards, admits of no doubt. It has not been suggested" 
that there was any pressure at all on the guardian to enter 
into such transactions. They were accordingly wholly 
unjustified and unauthorized. 

As to the question whether the transactions were of 
a gambling nature, I agree that the finding of the learnecT 
Sulxirdinate Judge must be accepted. The fact that 
these contracts were of a highly speculative character 
would be insufficient in itself to render them void as- . 
wagering contracts. Every forward contract is to some- 
extent speculative but is not necessarily a gambling one. 
The recognized test is whether the parties agree that there- 
would not be any demand for the delivery of the goods. 
In Kong Yee Lone and Co. y. Lowjee Nanjee (2), their 
Lordships of the Privy Council laid down that “if the 
circumstances are such as to warrant the legal inference 
that they (parties) never intended any actual transfer of 
goods at all but only to pay and receive money between 
one another according as tlie market price of the goods 
should vary from the contract price at the given timCy 
that is not a commercial transaction but a wager on the 

a) (1922) I. L. R., 49 Cal., S60. (2) (1901) I. L. R , 29 Cal.. 461 (467)- 
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rise or fall of the market.” The same principle has 
been reaffirmed by their Lordships in the recent case of Eastoin 
Sukdedoss Ramprasad v. Govindoss (1), where it is laid 
down that to praduce the result of a wager there rnustM^m^ 
be proof that the contracts were entered into upon the 
terms that performance of the contracts should not be 
demanded, but that differences only should become pay- 
able. This later case is further an authority for the pro- 
position that the mere fact that in a particular case no 
delivery actually took place and differences only were 
paid on previous occasions would not necessarily show 
that the contract was a wagering one, if at the time 
when the contract was originally entered into there was 
no understanding that delwery would not take place. 

In the present case there is no satisfactory evidence at 
all to prove any agreement or understanding bet'^peen 
the parties that delivery would not be called for and only 
differences would be paid. 

There remains the question of the refund of the earn- 
est money paid by the plaintiff. The point was not put 
forward prominently in the court below. 

The defendant who is the proprietor of the firm is 
a minor and is being sued by the plaintiff. The minor 
is represented by his guardian for the purposes of 'this 
suit. So far as the proceedings relating to the suit 
are concerned he is not entitled to claim any special pri- 
vilege or concession oh account of his minority. In the 
conduct of the suit he is bound by the act of his guardian. 

* * * # * 

The only question that remains for disposal is whe- 
ther the refund of the earnest money paid can be legally 
ordered. A contract made with a minor direct is un- 
doubtedly void ; Mohori Bibee v. Dharmodas Ghose (2). 

It would therefore be difficult to order a refund in such a 

(1) (1927) r. L. E.. SI Mad., 96 (101) (2) (1903) I. L. E., 30 Cal., 639. 
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case under section 65, unless the case is covered by sec- 
tion 68 also; Motilal Mansukhram v. ManeUal Dam- 

HaZABI IlAIi , , . i I i • n i ^ 

hhm (1). But the contracts m the present case were not 
entered into with the minor himself hmt with his certi- 
ficated guardian. If the guardian had no authority to 
3 laman these contracts, the contracts were voidable. 

/. ’ They could not be specifically enforced against the minor 

when the want of authority was established. Even in 
cases of an alienation of property belonging to the minor 
made by his guardian the transaction is only voidable 
under section 30 of the Guardians and Wards Act, and 
is not absolutely void. By analogy the present trans- ' 
actions were at their- very worst voidable. 

Section 64 of the Contract Act would therefore be 
directly applicable and the party rescinding a voidable 
contract has to restore the benefit already received : Ghin- 
naswami Reddi v. Krishnaswami Beddi (2) and Zinda 
V. Mt. Roshnai (3). 

There can therefore be no doubt that Es. 11,750, 
which were paid as earnest money and have gone into 
the coffers of the firm on our finding, must be restored. 

Unlike section 65, section 64 does not use the word 
“compensation” but only uses the word “benefit”. I 
do dot think that the minor can be called upon, at any 
rate in this case, to pay interest on the earnest money 
advanced, but we have power under section 34 of the 
Civil Procedure Code to award interest pendente lite 
and future. 

I would accordingly allow this appeal and grant the 
plaintiffs a decree only for Es. 11,750 with interest at 
six per cent, per annum pendente Zite and future till re- 
alisation. 

(1) (1^) I. L. E., 4S Bom., 225. (2) (1918) I. L. E., 42 Mad., 36. 

(3) A. I. R., 1928 Lah., 250 . 
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Before Mr. Justice Sen and Mr. Justice Pullan. 

SHY AM LAL and others (Defendants) v. ^029 

BADEI PEAS AD (Plaintiff).* 25 . 

Hindu law — Joint family property — Alienation by father — 

Legal necessity for part only of sale consideration — Sale 
necessary to raise the money— 'Sale itself for legal 
necessity J"' 

Upon a sale of joint family property by a Hindu father his 
minor son brought a suit to have it set aside on the ground 
that the sale was not for legal necessity. As ultimately 
found, Es. 525 out of Es. 1,000, the sale consideration, was for 
a valid antecedent debt; the remainder was found by the trial 
court to have been for legal necessity, but the lower appellate 
court expressed no clear finding about it. Held, on appeal — 

The main question to be decided in cases of this kind was 
whether the sale was for legal necessity, that is to say, was 
there a necessity for the sale of that property. The sum of 
Es. 525 had to be raised and the Court was satisfied “that it 
could only be raised by a sale; the point whether the re- 
mainder of the sale consideration was or was not found to 
have been for legal necessity became immaterial. If it was 
once conceded that the sale was for legal necessity, it was 
not for the vendee to pursue each and every item of the 
consideration and ascertain how it was applied. Sri Krishan 
Das V. Nathu Ram (1), Gauri Shankar v. Jiwan Singh (2) and 
Hunooman Persaud Panday v. Bahooee Munxaj Koonweree 
(3), referred to. 

Dr. Kailas Nath Katju, for the appellants. 

Mr. Shiam Krishna Dar, for the respondent. 

Sen and Pullan, JJ. — This second appeal arises 
from a suit brought by a minor son of a Hindu for setting 
aside a sale of a house and a shop by his father Shankar 
Lai. It was alleged in the plaint that the father was of 
bad character and a vagahond who had -been spending 

^Second Appeal No. 903 of 1926, from a decree of M. E. P. Herdbenroder, 

Additional District Judge of Agra, dated tFe IStli of February, 1923, reversing 
a decree of Y. S. Gablaut, Munsif of Agra, dated the 11th of September, 1925. 

(1) (1926) I. L. R., 49 AIL, 149. (2) (1928) 25 A# L. J., 967, 

(3) (1856) 6 Moo. I. A., 393 (424). 
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Shyam Lal 
e. 

Badsi 

Pbasad 


- the income of the property for unlawful purposes. It 
is also alleged that the sale deed is fictitious and without 
consideration. It was found by the court of first instance 
that the sale deed was for Es. 1,000, of which the consi- 
deration is made up of Es. 525 paid to one Chandmal on 
account of certain prior mortgages, Es. 100 paid in 
advance and Es. 375 paid before the Sub-Eegistrar for 
expenses incurred in connection with certain ceremonies 
required by the Hindu religion for the plaintiff himself 
and payment of other oral debts. The first court held 
that there was overwhelming evidence adduced on behalf 
of the defendants that the sale deed was executed for 
legal necessity “v^hich consisted in paying off old debts- 
and expenses for mundan ceremony of the plaintiff him- 
self”. In appeal the learned Additional District Judge 
reversed this order, and granted the plaintiff a decree on 
condition that he paid to the vendees a sum of Es. 9 S' 
within three months. The main question to be decided 
in a case of this kind is whether the sale w^as for legal 
necessity, that is to say, was there a necessity for the 
sale of this property. In our opinion it was proved with- 
out doubt that a sum of Es. 525 was actually due on the 
prior mortgages. This must be regarded as an anteced- 
ent debt and the learned Judge of the court below was in 
error when he believed that he could go backwards and 
find that the only sum due as an antecedent debt was the- 
original sum due on a promissory note prior to the- 
execution of the mortgages. The sum of Es. 525 had ta 
be raised, and we are satisfied that it could only be raised 
y a sale. As to the rest of the consideration we hav& 
the clear findings of the first court that it was for legal 
n^ssity^ The lower appellate court finds that the Bum 
of Es. 3/5 w-as actually paid before the Sub-Eegistrar, 
but he declines to give a clear finding as to whether it 
was or legal ^ecessity or not; possibly his finding mar 
be taken to suggest that he thought that there was no 
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legal necessit}^ or, at any rate, there was only a necessity 
for the advance of a smaller sum which he does not shyam 
specify, but, in our opinion, in view of the recent 
decisions of the Privy Council this point is irrelevant. 

If it is once conceded that the sale was for legal necessity, 
it was not for the vendee to pursue each and every item 
of the consideration and ascertain how it was applied. 

We would refer in particular to the decision of their 
Lordships of the Privy Council in Sri Krislian Das v. 
Nathu Ram (1) and their subsequent decision affirming 
that ruling and further explaining it in Gauri Shankar 
V. Jiwan Singh (2). These judgements merely inteipret 
what Knight Bruce, L.J., said in the case of Htinoo- 
mm Persaud Panday v. Bahooee Mtinraj Koonwer- 
ee (3) : “The purposes for which a loan is wanted are 
often future as respects the actual application, and a 
lender can rarely have, unless he enters on the manage- 
ment, the means of controlling and rightly directing the 
actual application”. In our opinion the plaintiff failed 
to establish his case that the sale by his father was not 
for legal necessity and can be challenged by his minor son. 

We, therefore, allow this appeal, set aside the decree of 
the lower appellate court and restore that of the court of 
first instance with costs throughout. 


1929 


Ijal.. 

D. 

Badri 

Prasad. 


(1) (1926) I. Jj. E., 49 AIL, 149. (2) (1928) 25 A. L. J., 967. 

(3) (1856) 6 Moo. I. A. 393 (424). 
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Before Mr. Justice Bennet and Mr. Justice Iqbal Ahmad. 

1929 KANHAIYA LAL (Plaintiff) v. GrlEWAB and others 

June, 28. (DEFENDANTS)* 

Act No. IX of 1908 (Limitation Act), articles 142 and 144- — 

Suit for possession of immoveable property based on 
plaintiff’s title — Burden of proof— Adverse possession. 

The article of the Limitation Act applicable to a suit in 
which the plaintiff sues for possession of immoveable property 
on the basis of his title is article 144, and if in such a suit 
the plaintiff proves his title he is entitled to a decree, unless 
the defendant succeeds in establishing his adverse possession 
for a period of more than twelve years. To cases in which 
the plaintiff claims relief on the basis of his title article 142 
has no application. That article applies to suits in which the 
plaintiff claims possession of property on the ground that 
while in possession he was dispossessed or his possession was 
discontinued by the defendant. In other words that article is 
restricted to cases in which the relief for possession sought 
by the plaintiff is based on what may be styled as possessory 
title. 

There may be cases in which the plaintiff sues for 
possession of immoveable property both on the ground of title 
and on the ground of his possession having been disturbed 
by the defendant. In such cases, if he proves his title the 
burden of establishing title by adverse possession lies upon 
the defendant, and if the defendant succeeds in proving that V’ 

fact the suit must fail, otherwise the plaintiff is entitled to a 
decree. To this extent article 144 will apply to such a suit. 

But it may be that the plaintiff, though not able to substantiate 
his title, is in a position to prove his possession and 
dispossession by the defendant within twelve years. If that 
be the case, article 142 will apply and the burden will be on the 
plaintiff. In short, suits for possession based both on the 
plaintiff’s title and possessory title invite the application of 
articles 142 and 144, according to the varying circumstances 
of each case. 


^ Slieodarslian Dayal, 

of powers of a Subordimte 

T q of Pebniary, 1926, confirminsy a decree of 

T. S. Oablauf, Mamif of Agra, dated tbe 31gt of Atignst, 1925, 
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Secretary of State for India v. GhelUkani Rama Boo (1), 
Jai Chand Bahadur v. Giridar Singh (2) and Ali Hammad v. 
Ghurpattar Singh (3), followed. Sita Ram Duhe v. Ram 
Sundar Prasad (4) and Kamakhya Narayan Singh v. Bam 
Raksha Singh (5), distinguished. 

Mr, SMam Krishna Bar, for the appellant. 

Mr. Girdhari Lai Agarwala, for the respondents. 

Bennbt and Iqbal Ahmad, JJ; — This appeal must 
be allowed. It is impossible to contest the proposition 
that the onus of establishing title by reason of possession 
for a certain requisite- period lies upon the person assert- 
ing such possession. In other words, the burden of 
proving title by adverse possession lies upon the person 
claiming to have acquired title by such possession. 

The findings of the lower appellate court in the 
present case are that the plaintiff’s title to the property 
in dispute has been proved, and that the evidence of both 
parties as regards possession is worthless. On these 
findings, in our judgement, the plaintiff was entitled to 
a decree. 

The article applicable to a suit in which the 
plaintiff sues for possession of immoveable property on 
the basis of his title is article 144 of the fi^rst schedule to 
the Limitation Act, and if in such a suit the plaintiff 
proves his title, he is entitled to a decree, unless the 
defendant succeeds in establishing his adverse possession 
for a period of more than twelve years. To cases in 
which the plaintiff claims relief on the basis of his title 
article 142 has no application. That article applies to 
suity in which the plaintiff claims possession of property 
on the ground that while in possession he was dis- 
possessed, or his possession was discontinued, by the 
defendant. In other words that article is restricted to* 


1929 


Kanhaiya 

Lal 

V, 

CtIBWAB, 


a), 0916) I. L. R., 89 Mad., 617. (2) (1919) I. L. R., 41 AU., 669. 

(3) (1924) 1. L. E., 47 All., 389. (4) (1928) I. L. R., 50 All., 813. 

(5) (1928) 1. L. E., 7 Pat.. 649. 
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cases in which the relief for possession sought by the 
e:anhaiya Las plaintiff is based on what may be styled as possessory 
OiE-wAB. title. Every person is entitled to have his peaceful 
possession protected and no one has a right to take the 
law in his own hands and disturb the peaceful possession 
of another. Possession is in itself title and good against 
every body except the true owner. In short, there may 
be cases in which a person, though not the true owner, 
has been in peaceful possession of property and his 
possession is disturbed. In such cases the person dis- 
possessed has a right to claim to be restored back to pos- 
session on proving the fact of his possession and Kis dis- 
possession or discontinuance of his possession by the 
defendant within a period of twelve years prior to the 
institution of the suit. To such cases article 142 
applies, and the burden of proving the fact that the 
plaintiff was in possession and was dispossessed within 
twelve years of the date of the suit lies on the plaintiff 
and, on proving these facts, the plaintiff is entitled to a 
decree unless the defendant establishes that he is the 
true owner of the property in dispute. 

Another class of cases are those in which the 
plaintiff sues for possession of immoveable property both 
; on the ground of his title and on the ground of his posses- 

: ' -sion having been disturbed by the defendant. In such 

! oases, if he proves his title the burden of establishing 

: title by adverse possession for more than twelve years 

: lies upon the defendant and if he succeeds in proving 

that fact the suit must fail, otherwise the plaintiff is 
entitled to a decree. To this extent article 144 .will 
i apply to such a suit. But it may be that the plaintiff, 

though not able to substantiate his title, is in a position 
to prove his possession and dispossession by defendant 
within twelve years. If that be the case, ' article 142 
will apply and the burden will lie on the plaintiff. In 
I short, suits for possession based both on the plaintiff’s 
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title and possessory title invite the application of articles . 
142 and 144, according to the varying circumstances of 
each case. 

The view that we take is in consonance with the 
view of their Lordships of the Judicial Committee in 
Secretary of State for India v. Ghellihani Rama Rao (1), 
and the decisions of this Court in Jai Chand Bahadur v. 
Girioar Singh (2) and Ali Hammad v. GhurpaHar 
Singh (3). 

The learned advocate for the respondent has placed 
reliance on the cases of Sita Ram Dube v. Ram Sundar 
Prasad (4) md Kamakhy a Narayan Singh v. Ram 
Raksha Singh (5). In our opinion, neither of these 
oases have any bearing on the controversy before us. 
All that was decided in the case of Sita Ram Dube v. 
Ram Sundar Prasad (4) was that, where a purchaser in 
•execution has obtained delivery of^ possession in 
accordance with law, that would, as between the parties 
to the proceedings for delivery of possession, give a new 
•start for the computation of limitation and the auction- 
purchaser is entitled to a decree for possession provided 
he brings his claim within 12 years from the date of 
delivery of such possession. No one can controvert that 
proposition of law, but that proposition has no applica- 
tion to the facts of the present case. The case of 
Kamakhya Narayan Singh v. Ram Raksha Singh (5) 
also has no bearing on the question before us. In that 
■case the claim of the plaintiff, whose predecessor-in title 
had granted a lease, as against the assignee of the lessee 
was dismissed on the ground that no contract of tenancy 
between the lessor and the assignee of the lessee had 
been established and that the lessee had established his 
title by adverse possession for a period of more than 

(1) (1916) I. L. R., 89 Mad., 617. (2) (1919) I. L. R., 41 All., 669. 

<8) (1924) I. L. R., 47 AIL, 889. (4) (1928) I. L. R., 50 All., 813. 

(5) a928) I. L. R., 7 Fat., 649. 
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twelve years. Similarly in t'lie last case cited by 


1929 

June, 28. 


learned counsel for the respondent the claim of the 
fm-wAB was dismissed as against the defendant on the 

ground that the plaintiff, having obtained a decree for 
possession against the defendant of that suit, had taken 
no step for a period of 12 years to enforce that decree 
and to obtain possession of the property. It is manifest 
that from the date of the decree for possession the posses- 
sion of the defendant of that suit was in fact and in law 
adverse to the plaintiff of that suit and, as such, the 
view expressed by their Lordships of the Judicial Com- 
mittee in that case in no way militates against the view 
taken by us in the present case. 

For the reasons that we have given we allow this 
appeal, set aside the decrees of the courts below and 
decree the plaintiff’s suit with costs in all courts. 

, Before Justice Sir Shah Muhammad Sulaiman and Mr. 

Justice Pullan. 


PUNJAB SUGAE MILLS Co. (Dependant) v. LACHH- 
MAN PE AS AD (Plaintiff).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), section 8 
(c ) — ’’Purposes of a manufacturing industry” — Cultiva- 
tion of sugarcane is not a ‘ ‘purpose of a manufacturing 
industry” — Recital of purpose in the sale deed not neces- 
sary. 

Purchase of land by a sugar manufacturing factory for the 
purpose of cultivation of sugarcane crops to be used as raw 
material for the factory is not a purchase ‘‘for the purposes 
of a manufacturing industry’-- within the meaning of sec- 
tion 8(c) of the Agra Pre-emption Act. Sugarcane growing is 
an agricultural pursuit quite- separate and independent from 
the industry of manufacturing sugar. No doubt it is raw 
material required by a sugar factory, but the production of 
such raw material by agriculture is not part of the business of 

*First Appeal No. 456 of 1926, from a decree of Kauleshar Nath Kai_ 
Subordinate Judge of Ghazipur, dated the 13th of September, 1926. 
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a manufacturer and is not a purpose of a manufacturing 
industry. 

It is not necessary, in order that section 8(c) may be 
applicable, that the pui-pose of the purchase should be 
expressly mentioned in the sale deed. 

[Per PuLLAN, J. — But, at the same time, in "view of the 
use of the word “ostensibly” in the last line of clause (c) of 
section 8, it would appear that the purchaser is bound in some 
way to let the purpose of the purchase be known, if he intends 
to take the benefit of section 8, clause (c). 

Sir Tej Bahadur Sapru and Messrs. P. N. Sapru 
and Uma Shankar Bajpai, for the appellant. 

Messrs. Peary Lai Banerji, Kailas Nath Katju and 
Sankar Saran, for the respondent. 

SuLAiMAN, J. This is a defendant’s appeal 
arising out of a suit for pre-emption of shares sold in two 
mahals. The plaintiff is admittedly a co-sharer in the 
mahals and the defendant company which is the vendee 
is a stranger. The plaintiff alleged the existence- of a 
custom of pre-emption and a right under the Pre-emption 
Act and also asserted that the ostensible consideration of 
Es. 24,000 was not the true consideration but only 
Es. 19,333-5-3 were paid. The defendant originally- 
contested the claim on the ground that there was no 
custom of pre-emption, that the consideration mentioned 
in the sale deed was the true consideration and that the 
deed had been executed with the knowledge and consent 
and after the refusal of the plaintiff. Some days later, 
the written statement was amended and a further plea 
was added that the share in question had been purchased 
for the cultivation of sugarcane for the factory which 
was a manufacturing industry, and the plaintiff was 
therefore not entitled to pre-empt the same. 

The learned Subordinate Judge has found that the 
plaintiff has the right of pre-emption under the Act and 
that the defendant is not entitled to protection on account 
of the purchase having been made for their factory. His 

75 AD. 


Punjab 
Sugar 
Mills Co. 

t?. 

IlACHHMAN 

Prasad. 
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^ ^ view is that the acquisition of land for the purpose of 
sowing sugarcane crops is for the purpose of a manu- 
Mills Co. faeturing industry within the meaning of section 8, sub- 
Laoi^an clause (c), of the Act, but he has held that inasmuch as 
there was no recital of the alleged purpose in the sale 
deed the defendant cannot take advantage of it. As 
Sniaiman, regards the plea of estoppel his finding is that there was 
no refusal by the plaintiff. On the question of consider- 
ation he has found in favour of the defendant and has 
held that the entire sum of Es. 24,000 passed. 

The defendant has appealed and the plaintiff has 
> filed a cross-appeal. There can be no doubt that the 
manufacture of sugar, whether it be the extraction of 
sugar juice from sugarcane or the refinement of sugar, 
is a manufacturing industry, but the question is wdiether 
the defendant is entitled to the protection given to him 
by the section. 

On the question of fact the learned Subordinate 
Judge has found that the property in question was really 
purchased for sowing improved sugarcane for the factory 
and also for obtaining cheap labour for the factory. 
Speaking personally for myself, I have some doubt as to 
whether the actual form in which the defence was raised 
was not an after-thought. The property acquired was 
not a complete village consisting of only likudlcasht lands. 
Qnly a fractional share of about ten annas in the rupee 
was acquired, so that the defendant became a mere co- 
sharer in the mahals. That will not entitle the company 
to turn out all the tenants and convert the entire land 



into khudkasht land so as to enable it to carry on sugar- 
cane plantation on a large scale. Nor was it legally pos- 
sible for the company to turn out occupancy tenants 
against their will or to compel them to sow sugarcane 
crops or for the matter of that to sell their crops to the 
company and to nobody else. On the other hand the 
purchase of a big zamindari share in a neighbouring vil- 
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lage would undoubtedly facilitate the work of the com- 
pany and increase their influence in procuring raw 
materials and labour easily. I therefore have some Mms Co. 
doubt as to whether the actual* purpose for which the lao^am 
fractional share in lihe village was acquired was really 
cultivation by the company of the sugarcane crops. It 
may be noted that no such purpose is recited either in Suiaiman. 
the original agreement which was executed several 
months earlier or in the sale deed." Nor was it mentioned 
when the written statement was first filed. It is 
admitted that only about 50 bighas of land are sir and 
hhudkasht lands appertaining to the share, out of which' 
a small area has already been brought under cultivation. 

The rest of the land is neither sir nor khudkasht and has 
not automatically come under the direct cultivation of 
the vendee by virtue of the sale deed. 

Assuming, however, that the purpose of the acqui- 
sition was to sow sugarcane crops in order that sugar-, 
cane may be used as raw material for the consumption of 
the factory, it still remains to consider whether such a 
purpose comes within the scope of section 8, sub- 
clause (c). There is no doubt that the object of the legis- 
lature in excepting sales for purposes of manufacturing 
industry from pre-emption claims was the encourage- 
ment of rdanufacturing industries, not necessarily tbe 
encouragement of agriculture. It seems to me that sugar 
plantation or the cultivation of the sugarcane crops is an 
agricultural pursuit quite separate and independent from 
the industry of manufacturing sugar. Sugarcane crops are 
year to year crops sown during one season of the year 
and sugarcane can be had in the open market. No 
doubt it is raw material which is required b’y a sugar 
factory, hut the production of such raw material is not a 
purpose of a manufacturing industry, though undoubted- 
ly it is of help. Although the section cannot be construed 
in a narrow sense so as to apply exclusively to aequisi- 
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tions of land for the purpose of assisting the actual 
Stoae^ pi’ocess of manufacture, it seems to me that it cannot 
Mills Co: apply to a case where raw material is to be produced by 
laohhman cultivation on a large scale in order that it may be 
pbasai). utilised by the company. I would therefore hold that 
the purchase of land for such purposes does not come 
Sulaiman, within the meaning of the section. 

Having regard to the fact that section 8, sub- 
clause (c) uses the word “land”, whereas some sections 
like sections 9 and 11 use the words “interest in the 
land” and other sections like sections 22 and 24 use the 
word “property”, I would have been inclined to think 
that the intention of the legislature was to give protec- 
tion to manufacturing industries when plots of land as 
distinct from fractional shares in a zamindari are ac- 
quired. I find however that the word “land” is used 
loosely for an interest in land at least in another section, 
viz. section 14. On this ground I refrain from express- 
ing any definite opinion that the word “land” is not 
applicable to shares in a zamindari. 

I further do not agree with the view expressed 
by the learned Subordinate Judge that in order that 
benefit may be taken of the section there ought to be a 
clear and express recital of the purpose in the sale deed. 
No doubt the difficulties pointed out by him when a 
contrary interpretation is put on the section are some- 
what serious. If the purpose is not recited in the sale 
deed it is difficult to see how the pre-emptor can judge 
whether the land is being used for the purpose for which 
it was ostensibly purchased. It is also clear that if 
there is no such recital the vendee can, after the expiry 
of one year, turn the land to sopie other use. In spite 
of these difficulties it is our duty to interpret the section 
as it stands; and I see no ground for inteirpolating the 
words “as mentioned in the sale*»l^'’ into the section. 


'I ^ - ,1. ' 
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That these words cannot be understood is also clear from 
the following circumstances. Under section 54 of the 
Transfer of Property Act immoveable: property of less 
than Es. 100 can be purchased without any instrument 
at all, the delivery of possession alone being sufficient. 
Section 8, sub-clause (c) undoubtedly contemplates such 
a transfer and would apply where the land is not used 
for the purpose for which it was ostensibly purchased. 
As there might be no document in such a case the recital 
in a deed of sale cannot be an indispensable requisite. I 
therefore hold that the omission of the recital in the sale 
deed is not a fatal defect to the suit. 

On the question of the refusal of the plaintiff the 
finding of the court below must be affirmed. 

[The judgement then proceeded to discuss the evid- 
ence on this point.] 

The finding as regards the amount of consideration 
which is challenged in the cross-appeal must also be 
accepted. 

[After discussing the evidence the judgement con- 
cluded as follows.] 
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I would therefore affirm the finding of the court 
below on this point and dismiss both the appeal and the 
cross-objection. 


PuLLAN, J. : — ^As I am in general agreement with 
the judgement just pronounced, I only think it necessary 
to add a few observations as to the interpretation of 
section 8, sub-clause (c) of the Agra Pre-emption Act. 
One of the questions which has to be decided in this 
appeal is, what is th& meaning of the words “purposes 
of a manufacturing industry?” The low^er court and 
the learned counsel for the appellant consider that the 
growing of sugarcane is one of the purposes of the 
industry of making sugar. In mv opinion it is not. 
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Sugarcane growing is an ancillary industry of an entirely 
different nature carried on by agriculturists and not by 

SXJGAE _ A . n • 1 T 1 

Mills Co. manufacturers. The manufacturer of sugar is ODliged 
lao^an in common with all other manufacturers to use raw 
peasad material, but it is no part of his business as a manufac- 
turer to grow that material, any more than it is the part 
Puiim, j. of the cotton miller to grow cotton or the flour miller to 
grow grain. The purpose of a manufacturing industry 
is the object which the industry sets out to attain. It 
has no reference to the materials which may be used in 
some form or another for the accomplishment of that 
result. This is particularly so in a case such as this, 
where the raw materials are of an agricultural nature. 

A second question which arises is the meaning to be 
given to the word “ostensibly” in the last line of the 
clause. I agree with my learned brother in holding that 
it is not necessary that the intention with which land is 
purchased should be entered in the sale deed, but if the 
word “ostensibly” is to have any meaning it would 
appear to me that the purchaser is bound in some way to 
let it be known why he intends to purchase the land, if 
he intends to take advantage of section 8, sub-clause (c). 
If the purchaser has no means of knowing that the land 
is being purchased for the purposes of a manufacturing 
industry he is severely handicapped. Beyond this I am 
not prepared to go, as in the present case no doubt it may 
be reasonably said that Where an absentee firm of sugar 
manufacturers buys land close to the factory, they have 
probably done so for some purpose connected with the 
factory. 

By THE Court : — ^We dismiss both the appeals with 
costs. 






^Ot. LI.] ALLAHALAD SEtllfiS. 1053 

Before Mr. Justice Bennet and Mr. Justice Iqhal Ahmad. 

JUGUL KISHOEE (Defendant) v. BANWAEI TiATi 

AND OTHERS (PLAINTIFFS).* June 28. 

Act No. IV of 1882 (Transfer of Property Act), section 55(1) 
t (g) — Vendor’s liability to discharge prior incumbrances — 

Sale not specifically made' subject to incumbrances — . 

Vendee’s knowledge of incumbrances immaterial. 

Unless there is a specific stipulation in the sale deed that 
the property is sold subject to incumbrances, the vendor is 
liable, under the provisions of section 55(l)(5f) of the Transfer 
of Property Act, to pay the incumbrances existing on the pro- 
perty, even if the vendee was aware of their existence. 
Bhagwati v. Banarsi Das (1), referred to. 

Messrs. Peary Lai Banerji and Kailas Chandra 
Mital, for the appellant. 

Dr. N . G. Vaish and Mr. Janaki Prasad, for the 
respondents. 

Bbnnbt and Iqbal Ahmad, JJ. : — This is a second 
appeal by the defendant on a very simple point. The 
defendant bought certain property at an auction-sale on 
the 20th of December, 1918, for a price which has not 
been disclosed but is said to be between three and four 
hundred rupees. The sale proclamation sets out that 
that property was subject to a prior mortgage of the 28th 
of June, 1912. 

The defendant sold the property to the plaintiff by a 
sale deed dated the 22nd of June, 1920, in which he 
stated that he was selling the property which he had pur- 
chased at the auction-sale of the 20th of December, 1918. 

The sale consideration w’^as Es. 1,000. Subsequently a 
suit. No. 9 of 1923, was brought by the mortgagee for 

^Second Appeal No. 882 of 1926, from a decree of Joti Sarup, Second 
Subordinate Judge of Saliaranpur, dated the 10th of April, 1926, reversing 
a decree of Sheo Narain Vaish, Munsif of Deoband, dated the 2l8t of July, 

1925. 




(1) (1928) I. li. B., 50 All., 871. 
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Es. 2,200 on the mortgage of 'the 28th of June, 1912, 
and in that suit the 20th of May, 1925, was fixed for sale. 
The plaintiff brought the present suit on the 29th of 
April, 1925, asking for alternative reliefs, either that the 
defendant might be directed to pay the amount due to the 
mortgagee or that the defendant might be directed to pay 
to the plaintiff the sale consideration of Es. 1,000. The 
court of first instance dismissed the suit, and the lower 
appellate court decreed it. The point before this Court 
is very simple. The Transfer of Property Act, section 
55(1) (g) states that the seller is bound, except where 
the property is sold subject to incumbrances, to discharge 
all incumbrances on the property then existing. There 
is no contract in regard to prior incumbrances in the sale 
deed in question. It was argued by the learned advocate 
for the appellant that the section qlioted means that the 
vendor is only liable if he stated in the sale deed that 
he sold free from incumbrances. We cannot agree to 
this interpretation of the section. It appears to us that 
the section clearly means what it states, that there must 
be a provision in the sale deed that the property is sold 
subject to incumbrances, and if that provision is not 
specifically set out in the sale deed, then the vendor will 
be liable for all prior incumbrances. No authority was 
shown to us for the strange interpretation which the 
learned advocate for the appellant desired to place on this 
section. He referred to a ruling of the Privy Council, 
Bliagwati v. Banarsi Das (1), in which in a slightly 
different case the Privy Council had held that the vendor 
was liable. The argument apparently was that because 
the facts of the present case are not precisely similar, 
therefore in the present case the vendor would not be 
liable. The argument is obviously unsound. A certain 
amount of argument was made in regard to the statement 
in the sale deed that what the vendor sold was what he 


(1) (1928) 1. L. R.. 60 AU., 371. 
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had purchased at the auction-sale of the 20th of Decern- 
her, 1918, and it was argued that the vendee should have 
ascertained what was in the sale proclamation and have «. 
referred to the mortgage of the 28th of June, 1912, which 
is mentioned in the sale proclamation. It -was admitted 
by the learned advocate for the appellant that no copy of 
the sale proclamation or sale certificate was given to the 
vendee at the time of the sale to him. A further argu- 
ment was made that it was open to the vendee to have 
ascertained by inquiry from the office of the Sub- 
Eegistrar that the incumbrances of the 28th of June, 
1912, did exist on this property. We consider that even 
if the vendee had ascertained from this source that in- 
cumbrances did exist, still that would be no answer for 
the provision in section 55(1) (y), which requires that 
there should be a specific contract set forth in the sale 
deed that the property is sold subject to incumbrances, 
otherwise the vendor is liable to pay the incumbrances. 

We consider the finding of the lower appellate court 
is correct and dismiss this appeal with costs. 
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ABATEMENT—Death of one plaintiff pending appeal, See Pre-emption 267 

Account-books — “Eiegularly kept in the course of business ” — ^Formal 

proof of regularity unnecessary ... ... ... 864 

Accretion to husbaxND's estate or stridhan, See Hindu law ' ... 341 

Acquisition of title— Estoppel, See Act (Local) No. XI of 1922 (Agra 

Pre-emption Act), sections 4(1) and 20 ... ... ... 629- 

Acts — 1872 — 1 (Evidence Act), sections 34, 67 — Account-hooks— 
'^Regularly kept in the course of business'' — Formal proof of re- 
gularity unnecessary — Act (Local) No. X of 1922 (17. P. District 
Boards Act), section 34 — False defence of accused alleging criminal 
conspiracy to bring false charge against him — Aggravation meriting 
severer sentenoe.] Account-books are admissible in evidence under 
section 34 of the Evidence Act, 1872, without any formal proof 
that they were regularly kept in the course of business. The 
legislature, in section 34, has dispensed With the necessity of 
such formal proof, which was required by the former Act II of 
1855. 

In order tliat account-books may be deemed regularly kept in 
the course of business it is not necessary to show that they had 
been entered up as and when the transactions took place. It is 
a matter cf intrinsic evidence as to wdrether the bocks in question 
are books of account and regularly kept in the course of business. 

Where it is not alleged that rn account-book has been wholly 
or partly written by any particular person, secticn 67 of the Evi- 
dence Act does net appiy- 

Ealse allegations against innocent and respectable persons cf a 
criminal conspiracy to bring a false charge against the, accused, 
when used as a defence, aggravates greatly the original offence, 
and the fact ought to be taken into consideration in awarding 
punishment. 

Emperor v. Narbada Prasad, I. L, R., 61 All. ... 864 

Acts — 187*2 — I (Evidence Act), section 91, See Cause of action ... 530 

Acts — 187*2 — (Evidence Act), section 91, See Compromise ... 79' 

Acts — 1872 — IX (Contract Act), sections 11 and 25 (2j— 

Minor — Money borrowed on borid by a minor — Fresh bond exe- 
cuted after attaining majority for the original loan plus interest 
— Whether valid.} Where a minor borrowed a sum of money, exe- 
cuting a simple bond for it, and after attaining majority executed 
a second bond in respect of the original loan plus interest thereon : 

Held by Sulaiman, A. C. J., and Boys, .7., (I\Tcker.ti, J., 
dissenting), that a suit upon the second bond was not maintain- 
able, as that bond was without consideration and did not come 
under section 26, clause (2), of the Indian Contract Act. 

Per Mueehji, J. — Section 25, clause (2), applied to the case 
and the bond was not void for want of consideration. 

Mohori Bibee y. Dh a rviodas Ghose, T. L. R., 30 Cal., 539,. 
Binedshri Prasad v. Sarjti Singlt, 21 A. L. J., 446, Narain Singh 
Y. Chiranji Lai, I. L. B., 46 All., Gregson v. Udoy Adilya 
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Deh, L li. B., 17 Cal., 2*23, Bindeshri Bakhsh v. Chandika 
Prasad ' J. *L. B., 49 All., 137, Indran Ramaswami v. Antha'P'pa 
Chettiar, 16 M. L. J., 42*2, Sindlia Shri Ganpatsingji Ab- 
raham, I. L. R., 20 Bom., 755, Aam C/ianii v. Basant Kaiir, 
11 Indian Cases, 321, Ram Rattan v. Basant Rai, I. L. B., 2 
Lah., 263, Narendra Lai v. Hriskikeslh 46 Indian Cases, 765, and 
Kundan v. Sree Narayan, 11 C. W .N., 135, referred to. 

Suraj Narain v. Sukhu Ahir, I. L. B., 51 All. 

.Acts— 1872— IX (Contract Act), section 25 (3), See Hindu law ... 
.A.OTS— 1872— IX (Contract Act), section SO— Forward contra ccs 
when to be deemed wagering contracts 
.Acts— 1872— TX (Contract Act), section Novation of contract^ 
Fresh ageement in suhstitulion for existing mortgage— Mortgage 
.not extinguished by mere executor ij contract to create new- mort- 
gage and lease — Ineffectire transaction for want of execution and 
registration.] A fresh agreement, made between the parties to 
a mortgage, to substitute for the existing mortgage a new usu- 
fructuary mortgage and a lease by the mortgagee cannot super- 
sede the existing mortgage unless the agreement is completed by 
the execution and registration of the new mortgage and lease. A 
mere executory contract, which has to be specifically enforced 
to bring about the contract wdiicb is to be substituted for the old 
contract, will not supersede a registered mortgage deed by which 
an interest in immovable property has passed. 

Angan Lai v. 8'aran Bihari, T. L. R., 51 All. 

■Acts— 1872— IX (Contract Act), sections 64, 65— Contract with 

certificated guardian of minor beyond powers — Return of con- 
sideration, See Act No. VI IT of 1800 (Guardians and Wards 
Act), sections 27, 30 

,Ao;rs — 1872 — IX (Contract Act), section 70. See Cause of action 
.Acts— 1872— IX (Contract Act), section 70, See Jurisdiction 
.Acts — ^1872— IX (Contract Act), section 239 — Hindu law — Partner- 
ship entered into with strangers by a member of a joint Hindu 
family — Liability of other members — Prosuynption.J' The pre- 
sumption in the case of a joint Hindu family, where a nucleus is 
proved, that property standing in the name of a junior member 
was acquired out cf the family funds and belongs to the family 
cannot be extended to cases cf partnership with strangers. 

The joint family as a jural unit, or a member in his individual 
capacity, may enter into an agreement of partnership with persons 
■outside the family. In each of these cases the nature and incidents 
uf the partnership have to be determined by the evidence pro- 
duced. 

• There can be no presumption that a business carried on by a 
■coparcener in partnership with strangers is a family business. 
Where a business is carried cii by one of the members of a joint 
'Hindu family, then until the rest of the members claim the benefits 
•arising therefrom or until the business is in fiome way adapted 
as an asset of the joint family, it would be contrary to principle 
to fasten on the other members any liability for the debts of that 
'business. It must be shown by the creditor who advances such 
a claim that the business carried on by an individual member 
'has by some such method become the business of the family or 
'is carried on for its benefit. 

An agreement, express or implied, is essential for the creation 
•of a partnership, under the Contract Act, A presumption in 
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favour of such an agreement may be raised from the conduct of 
the parties, from their mutual dealings, and from the surrounding 
circumstances, but there is no presumption in law that a member 
of a joint Hindu family entering into a patnership with strangers 
is doing so in a representative or vicarious capacity. Parbati 
Dasi V. Raja Baikuntha Nath Be, 12 A.LJ., 79^ Bancihu Ram v. 
Chintaman Singh, 20 A. L. J., 495, Lala Jagan Lai v. Mathura 
Prasad, 89 Indian Cases, 498, Punnu v. Kousa, 40 Indian Cases, 

463, and Annamalai Chetty v. Subramanian Chetty, 33 C. W. N., 

435, distinguished. Moti Ram v. Muhammad Abdul Jalil 1, L. E., 

46 All., 509, Mewa Ram v. Ram Gopal, I. L. E., 48 AIL, 395; 

Gauri Shankar v. Keshab Deo, [1929] A. L. I,, 204; Anant Ram 
V. Channu Lai, I. L. E., 25 All., 378; and Kharidar Kapra Co. 
v. Daya Kishan, 1. L. E., 43 AIL, 116; referred to. Gangayya 
V. Ve7ikataramiah, I. L. E. 41 Mad., 454, Vadilal Lalluhhai v. 

Shah Khushal, I. Xj. E., 27 Bom., 157; Baldeodas v. Manek- 
chand 3 Bom. L. B,, 144; and Palaniappa Chetty v. Official As- 
signee of Madras, 36 Indian Cases, 787; followed. Malaiperumal 
Chettiar v. Arunachalla Ghettiar, 41 Indian Cases, 224, Grey v. 
Laniond Walker^ I. L. B., 40 CaL, 523 and Cox v. Hickman, 

8 H. L. C., 268, referred to. 

Mirza Mai Bhagwan Das v. Eameshar, I. L. E., 51 All. 827." 

Acts — 1873 — VIII (Northern India Canal and Bbainaq-b Act), 
SECTIONS 8, 10 AND 67 — Jurisdiction— Suit for damages — Powers 
and duties of Canal Department — Riparian owner — Flooding of 
adjoining lands — Negligence.'] A canal constructed by Govern- 
ment about 1860 had to cross the bed of a hill stream. A super- 
bridge with ernbanlvinents was constructed for passing the water 
of the stream above the canal and thence flowing it on in a certain 
direction, and embankments were also constructed at the place 
where the stream left the super-bridge, the embankments pre- 
venting the water overflowing and flooding the adjoining lands. 

The accumulation of silt used to be removed by Government' 
from time to time, up to the year 1917, wdien the practice was 
discontinued, and the consequent accumulation of sih caused the- 
water of the stream to overflow its banks in 1922, flooding and' 
injuring the lands in the neighbourhood, of w’hich the plaintiffs 
were the agricultural tenants. They brought a suit against the- 
Government for damages and for an injunction. 

Held, (1) the civil court had jurisdiction to try the suit, 
and there was nothing in the Northern India Canal and Drain-- 
age Act against such jurisdiction. 

(2) The Canal Department had power to concentrate the- 
waters of the stream and to carry them over the canal by the 
super-bridge; they had also the power, if they so chose, to re- 
move the silt and maintain the height of the banks and thereby ' 
to prevent flooding of the neighbouring lands and injuring the 
rights of the occupiers thereof. They ‘failed to exercise this power- 
when they discontinued their practice of removing the silt, and 
the discontinuance was not warranted by any authority derived 
from any legislative enactment and amounted to negligence, and 
they were liable for the damages resulting therefrom. 

(3) The fact that the plaintiffs became tenants of the lands 
after the discontinuance did not disentitle them to the damages, as* 

"ij duty of the canal department regarding the removal of silt was 
a pre-existing one. Sanharavadwelu Pillai v. Secretary of State 
for India in Council, I. L. K., 28 Mad., 72, Geddis v. Proprie- 
tors of the Bonn Reservoir, [1878] L. B., 3 ^ t 

I Bligh V. Bathangan River Drainage Board, 2 Tr. B., 205, ml- 
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lowed. Cracknell v. The Mayor and Corporation of Thetford, 

L. B., 4 C. P., 629 and Lagan Navigation Co. v. Lambeg Bleach- 
ing etc. Co., [1927] A. C., 226, distinguished. 

Secretary of State for India in Council v. Alladin, 

1. L. R., 61 All. ... ... 291 

-Acts — 1881 — XXVI (Negotiable Instruments Act), section 98 

(e), See Cause of Action ... ... ... ... 580 

-Acts— 1882 — IV (Transfer of Property Act), section 6(d) and (e)— 

Right to recover future maintenance — Transfer of personal allow- 
ance charged on umnoi'able proper^.?/=^Kharch-i-paodah.] The 
question whether the right to recover future maintenance allow- . i 

ance is alienable or not depends not on whether a charge has been i 

created for the same but on the true intention of the parties. If ; 

the intention was that the right should be restricted in its enjoy- I; 

ment to the owner personally, it cannot be transferred under • t 

section 6 (d) of the Transfer of Property Act. Nor can a mere 
right to sue for .the remainder of allowance that may fall due in 
future be transferred under clause (e) of the section. 

^ Kharch-i-pandan is a personal allowance, and, in the absence « , 

of any clear provision in the deed signed by the prospective hus- j 

band, fixing the allowance in favour of his wife, that it was alien- 
able, it could not be held so on the mere fact that the payment | 

was secured by a charge on immovable property 

Gulah Kunwar v. Bdnsidhar, T L. K., 15 All., 871, liaridas 
Acharjia v. Baroda Kishore, I. L. R., 27 Cal., 38, Sher Singh, v. i 

Sri Ram, I. Lr. R., 30 AIL, 246, Ranee Annapurni v. Swaminatha, 

I. L. R., 34 Mad., 7, Khwaja Muhammad Khan v. Husaini 
Begam. I. L. R., 32 AIL, 410 and Harris v. Brown, T. L. R., 

28 CaL, 621, referred to; Suhraya Sampigethaya v. Krishna Bai- 
padithaya, I. L. R., 46 Mad., 659. and Tarn Sundari Debl v. 

Saroda Charan Banerjee, 12, C. L. J., 146, followed. | 

Altaf Begam v. Brij Narain, I. L. R., 51 AIL, ... 612 i 

-Acts — 1882 — TV (Transfer of Property Act), section 51 — Tm- * | 

provement — ^Bona fide purchase without notice of mortgage-^ ‘ 

ImprovemerU made in the bona fide belief of absolute title — 

Eguity — Act not exhaustive.'} A bona fide purchaser of a house 

for value, without notice of an existing simple mortgage, and ^ 

honestly believing in good faith that she was absolutely entitled j 

to the house, improved and rebuilt it at considerable cost. On | 

suit by the mortgagee for sale of the house, held that although 

section 51 of the Transfer of Property Act did not in terms app'y, i, 

yet the rule of equity upon which that section was based might 
very well be extended to the case, and upon that basis the cour! 
was justified in ordering the plaintiff to pay the cost of the 

improvements as a condition precedent to bringing the mortgaged i 

property to sale. 

The Transfer of Property Act is rot exhaustive and does 
not exclude any equitable principle such as may regulate the 
rights and liabilities of the parties in a case not specifically 
provided by the legislature. 

Kalyan Das v. Jan Bibi, I. L. R., 61 AIL ... 464 

.Aots~-1882— IV (Tr.\nsfer of Property Act), section Fraudu- 
lent transfer— Principle applicable to transfer under a fraudtilent ! 

and collusive decree on award.] The principles embodied i 

in section 53 of the Transfer cf Property Act are in accordance [ 

with the general principles of justice; equity and good conscience 
and as such should be taken as a guide by the courts even in cases 

where the provisions of section 53 do not in. terms apply, e.g. . f 

because the transfer is by virtue of a decree on an award. Where, ' 
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^steiisibiy, a dispute between a Muiiammadan kusband and w^ife 
regarding dower was referred to arbitration, and the husband 
transferred his property to the wife in accordance with the decree 
passed on the award, but the circumstances showed that there was 
no real dispute regarding the dower, and the appointment of an 
arbitrator was a mere trick for the purpose of obtaining a colour- 
able award and a decree upon winch to base the collusive and 
nominal transfer, with the object of saving the property from the 
impending claim of certain creditors, it was held that the principle 
of section 53 was applicable and the transfer was voidable by the 
creditors. Champo v. Shankar Das, 14 Indian Cases, 232, 

Ibrahim v. Jivan Das, [1924], A. I. H., (Lah.), 707, and Bhag- 
want Appaji v. Kedari Kashinath, I. L. B., 25 Born., 202, re- 
ferred to. ; 

Akram-un-nissa Bibi v. Mustafa- un-nissa Bibi, I. B. B., ^ 

51 All. ... ... ... ... 595 

Acts — 1882 — IV (Transfer op Property Act), section 53, See 

Act No. V of 1920 (Provincial Insolvency Act), sections 4, 53 ... 550 
Acts — 1882 — IV (Transfer op Property Act), section 54 — 

Act No. X of 1897 {General Clauses Act), section 3, clauses (25) 

— ''Immoveable property’' — Mortgagee’s interest under a simpie 

mortgage — Assignment of mortgagee’s interest without registered ' 

document — Estoppel.'} The interest of a simple mortgagee is im- 
moveable property, as defined by the Greneral Clauses Act, 1897, - 

and within the meaning of the provisions of the Transfer of 

Property Act; and a transfer of such interest can only be effected i 

by means of a registered instrument, as required by section 54 v 

of the Transfer of Property Act, [ 

The parties to an arrangement for the assignment of such 
•an interest by the one to the other without the execution of a 
registered instrument may, where the arrangement is carried 
out and acted upon, themselves be estopped from going behind 
it, blit that arrangement cannot be effective as a legal transfer 
so far as third parties are concerned, 

Mutsaddi Lai v. Muhammad Hanif, 10 A. L, J., 167, Paresh | 

^Nath Singha y . Nabogopal, I. Li. B,, 2J Cal., 1, and Nataraja i 

Iyer v. The South Indian Bank of Tinnevelly, I. L. B., 37 

Mad., 51, referred to. Abdul Majid v. Muhammad Faizullah, 

I. L. B., 13 AIL, Q9, Karim-un-nissa Y. Phul Chand, I. L. B., 

15 AIL, 134, and Lai Umrao Singh v. Lai Singh, I. B. B., 46 i 

AIL, 917, distinguished. 1 

Bank of Upper India, Bimited (In Biquidation) v. Fanny ; 

Skinner, LB. R., 51 All. ... ... ... 494 

Acts — 1882— PV (Transfer of Property Act), section 55 (1) (g) — 

Vendor’s Uahility to discharge prior Hnctimb ranees — Sale not | 

specifically made subject to incumbrances— Vendee's knowledge i 

of incumbrances immaterial} Unless there is a specific stipula- 
tion in the sale deed that the property is sold subject to meum- 
brances, the vendor is liable, under the provisions of section 5.5 
(l)(g) of the Transfer of Property Act, to pay the incumbrances 
existing on the property, even if the vendee was aware of their 

existence. Bhagwafi y, Banarsi Das, I. B.. B., 50 Aip, 371, 1 

referred to. 

lugul Kishore r. Banwari Bal, I- B, R., 51 All. ... 

^1382 TV i'PRANSPKR OF PROPEnTV Act), sfctton 55(2) — Implied 

covenant — Covenant running with the land — Indemnity clause— I 

Vendees from pre-empfor of original vendee, entitled to the bene- j 

fit— Act No. TX of 1908, iLimitafion Act), article lie>—ApplL • 

cahility to implied covenant.} On the 12th of February, 1912, H , 
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sold some zamindari property to M and others. By this sale deed H 
agreed to indemnify the vendees if by any act of himself or by 
any claim of bis children or the members of his family any defect 
arose in the property. K sued for pre-emption and on the 26th 
of January, 1913, obtained a decree, and thereafter, possession 
On the 6th of August, 1916, K and bis joint brothers sold half 
the pre-empted property to the plaintiffs Nos. 1, 2 and three 
others. No indemnity clause was inserted in this sale-deed. 
Subsequently the sons of H sued for cancellation of the sale-deed 
of 1912, and got a decree and obtained delivery of possession of 
the whole property on the 12th of March, 1921. 


The present suit was filed, in 1925, for compensation for 
breach of contract, based on the indemnity clause contained in 
. the earlier sale-deed of 1912, by the brothers and survivors of 
K and two of the five vendees. 


Held (1) that even if the vendees of K and his brothers could 
not succeed on the express covenant in the sale-deed of 1912, 
they were entitled to succeed on the implied covenant as to title 
which runs with the land, under section 56(2) of the Transfer of 
Property Act; 

(2) that article 110 of the Limitation Act applied and there- 
fore the suit was within time: 


‘ tiijxc ijue wora “coniraci’* used in aiiicle 116 of the 

Limitation Act should also include an implied contract. 

Gobind Dayal v. Jnayat-tdlah, T.L.R., 7 All., 775, referred to; 
Kundan Lai v. Bisheshar Dayal, I. L. R., 60 All.; 95, not fol- 
lowed; Mul Knnwar v. Chaltar Simjli, I. L. R., 30 All., 402, 
followed; Janak Singh v. Walidad Khan, 13 A. L. J., not 

followed; Nabin Chandra Ganguly v. Munshi Mander, I. L .R., 

6 Pat., 606, Sigamani Pandithan v. Munihadra Nainar [1926] 
A. I. R., (Mad.), 255, Ganapa Putta Hegde v. Hammad Saiba, 
I. L. R., 49 Bom., 596, Injad AH v, Mohini Chandra Adhikari, 

[1924] A. I. R., (CaJ.), 148 and Tricomdas Cooverji Bhoja v. 

Gopinath Jiu Thakur, I. L. R., 44 Cal., 769, followed. 

Han want Rai v. Chandi Prasad, I, L. R., 61 All. 

Acts — 1882— IV (Transfer op Property Act), section 56 — Appli- 
cability to auction sales, See Act No. IX of 1908 (Limitation Act), 
article 61 


Acts— 1882-- IV (Transfer of Property Act), section 66(a)— Trans- 
fer of equity of redemption^Covenant of title binding upon trans- 
feree — Estoppel.'] The implied covenant under section 65 (a) of the 
Transfer of Property Act that the mortgagor has power to transfer 
the property is one that is binding upon a transferee of the equity 
of redemption, and the transferee is estopped from pleading that 
the mortgagor had no right to make the mortgage, Renga Srini- 
vasa Chari v. Gnanaprahasa Mudaliar, I. L. R., 30 Mad., 67, 
distinguished. Dehendra Nath Sen v. Mirza Abdul Samsd, 10 
G. L. J., 150 and Doe 'v. Stone, 3 0. B., 176, referred to. 

Achhaibar Singh Bajmati, I. L. R., 61 All. 

Acts— 1882— IV (Transfer of Property Act), section 83 — Deposits 
in favour of two persons — Claim by one to be sole mortgagee by 
survivorship— CourVs failure to decide claim— Revision.] Where 
a deposit of mortgage money was made under section 83 of the 
Transfer of Property^ Act in favour of tw’o persons as mortgagees, 
and one of them claimed to be entitled as sole mortgagee on the 
allegation that the other, who was his father, must be presumed 
to be dead as he had not been heard of for seven years, Jie/d that 
the court was coinpeteUt to ascertain who was the mortgagea at 
the present time, Le., whether the daimant was alone entitled to 
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withdraw the money ; and that in declining to do so the court had 
failed to exercise a jurisdiction vested in it by law. 

Balbhaddar Prasad v. Bitto, 1. L. E., 51 All. 

Acts— 1882-— rv (Teansfer of Properti Act), section 83 8ee Mort- 

Acts — 1887 — IX (Provinotal. Small Cause Courts Act), section 
17— Deposit oj security witJim limitatiorir— Accepted hy court-— 
Security subsequently found to be inejjeetwe— Fixed deposit re- 
ceipt deposited as security without hypothecation hond.J In exe- 
cution of an ex parte decree passed by a small cause court a fixed 
deposit, belonging to the judgement-debtor, in a certain Bank 
was attached. The judgement-debtor applied for setting aside of 
the ex parte decree and stated that the fixed deposit which had 
been attached should be taken as security required by section 17 
of the Provincial Small Cause Courts Act. Subsequently, and 
within the period of limitation for making the application, he 
deposited his fixed deposit receipt in court, but without any 
security bond hypothecating its amount, and on the same day 
the court accepted it as sufficient. The decree-holder objected 
that no sufficient security had been deposited. 

Heldy that no adequate security had been furnished; but 
inasmuch as the security was accepted by the court and by 
reason of that acceptance the judgement-debtor was misled and . 
was deprived of an opportunity to make good the security before j 
the limitation expired, it should not be said in this case that i 
he had failed to furnish security “to the satisfaction of the court,’* 
and he should be given a fresh opportunity to deposit adequate 
security. 

Semble, the mere fact that security is not deposited along 
with the application for setting aside the ex parte decree is not 
fatal to the application, if the security is deposited at any time 
before the expiry of the limitation for the application itself. 

Kiran Eoomar Banerji v. Baij Nath, I. L. E., 61 All., 

Acts— 1887— XII (Bengal N.-W.P. and Assam Civil Courts 
Act), skOTiON 22 — Transfer of appeal-^-Juris diction — Criminal 

Procedure Code, section 476 — Munsifs order in proceedings under 
section 476 — Appeal transferred to Subordinate Judge.l A Dis- 
trict Judge is competent, -under section 22 of the Bengal, N.-W.P. 
and Assam Civil Courts Act, to transfer to a Subordinate Judge 
an anneal from an order passed by a Munsif in proceedings under 
section 476 of the Code of Criminal Procedure, 

Karimullah v. Eameshwar Prasad, I. D. E., 51 Ail. ... 

Acts— 1890.-VIII (Guardians and Wards Act), sections 27, 30— 
Powers of certificated guardian — Starting a new speculative 
business — Contract with guardian beyond his powers is voidable 
— Wagering contracts — Forward contracts for purchase of goods — 
Act No. it of 1S72 (Contract Act); sections 30, 64, 65.] Where 
the certificated guardian of a minor, who had inherited an ancestral 
business of trading in cloth and money-lending, started on behalf 
of the minor an entirely new business of dealings in sugar and 
entered into forward contracts of a highly speculative character 
for the sale of sugar, and it was not even alleged that there was 
any pressure of necessity to do so : Held — 

The certificated guardian had no power to start on behalf of 
the minor a new and spsculative business. The powers and 
duties of a certificated guardian were^ governed by section 
27 and other provisions of the Guardians and Wards Act*, 
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3 j-u nt the ffuardian in question could not be regarded 

and the action of a ^ benefit \f the property” within the 

meardng of that section. The position of a guardian was some- 

■ certificated guardian of. a 

n^inor, which is b^d *e auHiorrty 

:^y tn^^. eTear-tt Lne^y. aLady received there- 
Every forward contract is to some ^tent speculative, but 

is not necessarily a ’^“Senng contract The contract 

be applied IS whether at 

'^SLTat the Sr ormf^c^ of the contract by delivery of goods 

parties toat tne perrarm differences in price only 

settled by the payment of differences, would not ptovt that the 
contract was a wager. ^ ^ „ 

Sanyasi Charan Mandal v, KrishmuUian Banerji, I. L. K-. 
49 Cal.,'^660, SulcdMoss Bamvrasad v. Govtwlosf, 1. h. E., 61 
Mad, 96, Song Yee Lone ,6 Co. v. Lowjee Nanjee 1. L. E., 29 
Cal., 461, Ghinnaswami Beddi v. 

42 Mad., 86, and Zinda v. Mt. Eo.ihaai, A. 1. E.. 1928 Lali., 
260, followed. _ 

Eamdin Hazari Lai ®. Mansaram Miirlidliar, I. L. E., 
51 All. • - - - 

Acts— 1890— YIII (Guabdians and \YAttD.s Act)— O rder calling for 
accounts from heir of deceased guardian, 

Acts- 1890— IX (Railways Aot), sbotion. 77— Notice of cteiii — Dele- 
rioration”— Delay in delivery— Fall in market rate.] 1 ho word 
“deterioration” in section 77 of the Railways Act includes loss in 
value owing to delay in delivery and a fall in tne market 
value of the goods consigned. Hence, a suit for the recovery 
of such loss is not maintainable without the notice required by 
the section. 

Bhagwan Das Lachmi Narain r. Bengal-Nagpur Bail- 

%f^y, 1. Jj. Bt., a All ... ... 

j^oTS— 1894:— I (Land Acquibition Act), sections ‘21 and 23(1)— 
Land occupied hy occupancy tenants— Asseftsmmt of mine of such 
land— Apportionment of compensation bettocm landlonl and 
tenants— Valuation of occupancy rightsScope of inquiry by 
District Judge — Extent of rights of objector where the other patiies 
haDe not contested the award."] In proctM'dings under ficciioii 21 
of the Land Acquisition Act, 1894, commonend on the objection of 
the zamindar of the acqxiired land, iho District .Imlge (ui,n n> 
apportion the shares, out of the total compensation moiu'y, f payable 
respectively to the zamindar and the occupancy tenantK, allbough, 
the tenants did not contest the Collector’s award ; and the 
zamindar is entitled to the share so apportioned to him and has 
no right to demand the whole of the compenRation money minus 
the amount awarded to the tenants by the Collector* 

Under section 23(1) of the I^and Acquisition Act, in deter- 
mining the amount of compensation the court should take into 
consideration the market value of the land, and this wo\ild mean 
that the value of the land should be ascertained irrespective of the 
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question, as to how it is held, Le. whether by the landlord 
himself or by. permanent or temporary tenants. 

Considerations and criteria for the apportionment of the com- 
pensation money between the zamindar and the occupancy 
tenants were laid down by. the High Court, and where the Dis- 
trict Judge had apportioned the money in the shares of 2 annas 
and 14 annas, respectively, the High Court altered the shares 
to 10 annas and 6 annas, respectively. 

L. W. Orde v. Secretary of State for India in. Council, 

I. L. E., 40 All., 367, not approved. Raja of Pitiapuram v. The 
Revenue Divisional Officer, Cocanada, I. L. E., 42 Mad., 644, 
referred to. 

Eohan Lai v. The Collector of Etah, I. L. E., 51 All. ... 765 

■Acts — 1.899 — ^IX (Indian Aebiteation Act), section 19, See Arbi- 
tration ... ... ... ... ... 374 

.Acts— 1908— -IX (Indian Limitation Act), section 5, aeticle 163— 

Civil Procedure Code, order IX, rule 4 — Application for resto- 
ration — Extension of time — Juris diction.^ Section 5 of the 
Limitation Act does not apply to an application under order IX, 
rule 4, of the Civil Procedure Code for restoration of a suit 
dismissed for the plaintiff's failure to pay process fee, and the 
court has no jurisdiction to extend the 30 days' limitation 
fixed by article 163 of the liimitation Act for such an appli- 
cation. 

Kali Prasad v. Parmeshwar Prasad, I. L. E., 51 AH. ... 487 

Acts— 1908 — IX (Limitation Act), section 28; article 144, See Civil 
Procedure Code, section 66 ... ... ... ... 675 

Acts— 1908 — IX (Limitation Act), article 61— Attcimn purchase by 
mortgagee decree-holder — Sale set aside under order XXI, rule 
89 by vendee of part of mortgaged property — Vendee's suit for 
possession or repaymenC— Transfer of Property Act {IV of 1882), 
section 66 — Gontrihution,'] On the 11th of September, 1874, de- 
fendants' ancestors mortgaged 3 as. 1*33 pies in a village to one 
G, who on the 25th of June, 1919, purchased the property in 
execution of his decree, plaintiffs, who were purchasers under 
simple money decrees of a 1 a. 7*33 pies share, deposited the de- 
cretal amount under order XXI, rule 89 of the Code of Civil Pro- 
cedure and got the sale of the 25th of June, 1919, set aside. The 
plaintiffs then sued for possession of the property mortgaged in 
the deed of 1874 or in the alternative for the amount paid with 
interest from the date of pa 3 Tnent. Held that the plaintiffs’ suit 
was not time-barred and that article 61 of the Indian Limitation 
Act did not apply ; and that the property in the hands of the parties 
-must contribute rateably to G's decree. 

The provisions of section 66 of the Transferal Property Act 
■do not apply to the case of a sale by auction. 

Held further that until the sale is confirmed the interest of 
the Judgement-debtor is not transferred to the auction purchaser, 
and where in a case that interest is not transferred, it cannot be 
•said that the right of redemption has come to an end. Sliah 
Mehdi Hasan v. Jsmail Hasan, I. L. E., 42 AIL, 517, distin- 
guished. Bisheshur Dial v. Ram Sarup, 1. L. E., 22 AIL, 284, 
followed. 

Naubat Lai v. Mahadeo Prasad, I. L. E., 61 AIL ... 606 

Acts— 1908 — IX (Limitation Act), article 116 — ^Applicability to 
implied covenants ... •- — 

Acts— 1908— IX (Indian Limitation Act), schedule ' I articles 
120, 141— Limitation— Suit for passessiortr— Suit by reversionary 
}i0lf — Adverse possession for" twelve years at widow's death — Suit 
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for declaration during {jinau widow in relation to her 

n, 2 ] the reversioners 

deceased husband s J limitation * but under the Indian 

although it is bounded x40, a suit by the 

Limitation Act,^ 1908, sche _ , immoveable property of the 

reversionary been made against the widow, 

rS h^LJ^t Hmftion ^ 

of his estate falling into ’ g^j.g fhe date of the death 

r.f.’sr ra'? 

flna Runchordas v. Parvatihai, I. L. It., r>om., 

Th, ««*»>. aiIiS.5“i *' 

,ue d«e. »0l torfor., »ot b«..a 

rrS«»S »a* Sa Pid«. A* 1871, .1 . d..« » 

‘"v\’K ,!rr«ssra".ts-“ S '^,. «/ 

:£”=5S“T. M;C».a.«, ». 0 l tb. hair. i. ai.p.-«.^ 

Si ssrr^i\“bbrxr( AM 

iSrS oi «l bl. "hiir., *b. .bit i. »t Ob. <«r • 3»- 

tribnthe share of the property of an intestate, ^ 
possession of the defined share of is not 

goveraedT/?rtMe Md! but b “article 144 of the Limitation Act. 

AS "A A A VMa3 

nerson who, as administrator, represents the estate oL a de 
Sd plson and is under a legahduty to pay legacies and dis- 
irilm+p shares to tSose entitled to them. mi,u 

The mV Council case of Maung Tun Tha v. Ma Thit, 
I. L. B., 44 Cal., 379, explained and distinguished. 

Umardaraz AU Khan v. Wilayat AU Khan, ^ 

ASA sHni”??' s' 

S£z;i“. s. A'Lnjai A, ? 

» A,i5rr'HAi, ¥ 1“ j. Vo-b. iji;. 

Sajah Partliasaraihy Appa 

Anna Bao I L. E., 46 Mad., 190, and Venhatadn Appa Boo v. 
iXlrkhi Appa Boo, !. L..E 48 Mad.. 812 distinguished. 
Bustam Khan v. Jariki, T. L- B., 51 Aii. ... 






GENERAL INDEX. 


Page. 

Acts — 1908 — IX (Indian Limitation Act), abtioles 134, 140 — Mort- 
gage — Reversioner' s suit to redeem — Transfer of possession by 
mortgagee.'] When a mortgagee has transferred possession of the 
mortgaged property for a valuable consideration a suit to redeem 
by a plaintiff who at the date when the mortgagee transferred 
possession had a contingent interest in remainder in the pro- 
perty is governed by article 140, and not by article 134, of the 
Indian Limitation Act, 1908 ; the suit consequently is not 
barred if it is brought within twelve years from the date when 
the plaintiff’s estate falls with possession, even though it is 
brought more than twelve years after the date of the transfer 
under which the defendant claims. 

Skinner v. Naunihal Singh, I. L. R., 51 All. ... 367 

Acts — 1908 — IX (Indian Limitation Aot), abticlbs 141, 144, Se* 

Hindu law ... ... ... ... ... 188 

Acts — 1908 — IX (Limitation Act), abticlbs 142 .and 144— Nmt for 
possession of immoveable property based on plaintiff's title — 
Burden of proof^Adverse possession.] The article of the Limi- 
tation Act applicable ro a suit in which, the plaintiff sues for 
possession of immovable property on the basis of his title is 
article 144, and il in such a suit the plaintiff proves his title 
he is entitled to a decree, unless the defendant succeeds in estab- 
lishing his adverse possession for a period of more than twelve 
years. To cases in which the plaintiff claims relief on the basis 
of his title article 142 has no application. That article applies to 
suits in which the plaintiff claims possession of property on the 
ground that while in possession he was dispossessed or his posses- 
sion was discontinued by the defendant. In other words that 
article is restricted to cases in. which the relief for possession 
sought by the plaintiff is based on what may be styled as pos- 
sessory title. 

There may be cases in which the plaintiff sues for posses- 
sion of immoveable property both on the ground of title and on 
the ground of his possession having been disturbed by the 
defendant. In such cases, if he proves his title the burden of 
establishing title by adverse possession lies upon the defendant, 
and if the defendant succeeds in proving that fact the suit must 
fail, otherwise the plaintiff is entitled to a decree. To this extent 
article 144 will apply to such a suit. But it may be that the 
plaintiff, though not able to substantiate his title, is in a position 
to prove his possession and dispossession by the defendant within 
twelve years. If that be the case, article 142 wdli apply and the 
burden will be on the plaintiff. In short, suits* for possession 
based both on the plaintiff’s title and possessory title invite the 
application of articles 142 and 144, according to the varying cir- 
cumstances of each case. 

Secretary of State for India v. ChelUkani Rama BaOf I. L. R., 

39 Mad.- 617, Jai Chand Bahadur v. Girmar Singh, I. L. R., 

41 All., 669, and All Hammad v. GhurpaUar Singh, I. L. R., 47 

AIL, 389, followed. Sita Ram Dube v. Ram Sundar Prasad, 

I. L. R., 50 AIL, 813, and Kamahhya Narayan Singh v. Ram 
RaksJia Singh, I. L. R., 7 Pat., 649, distinguished. 

Kanhaiya Lai i?. Girwar, I, L. R., 51 All. ... 1042 

40TB— 1908— IX (Indian Lbiitation Aot), aetiglbs 181, 182(7). See 
Civil Procedure Code, order XXI, rule 2(1) 

Acts— 1908— XVI (Indian Registbation Aot), sections 17 .and 49, 

See Compromise 
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Acts — 1908 — ^XVI (Ebgisteation Act), sections 17 and id^Specific 
peTformanee-~-Vnr6gisteTed sale deed — Admissibility in evidence.2 
A document whicli upon its true construction is a sale deed, pur- 
porting to transfer an interest in immovable property of the 
value of Es. 100 and upwards, is precluded by section 49 of the 
Indian Eegistration Act, 1908, from being admitted in evidence in 
a suit for specific performance of the agreement to transfer said 
to be contained therein, unless it is registered in accordance with 
the Act. 

Sanjib Chandra Sanyal v. Santosh Kumar Laliiri, I. L. B., 

^49 CaL, 507, Satyanarayana v. Ghinna Venkata Bao, I. L. E., 
49 Mad., S02 and Ramling Parwatayya v. Bhagwant Samhhuappa, 
T. I/. E., 50 Bom., 334, approved. 

James Skinner v. E. H. Skinner, I. L. E., 51 All. 

Aots~1913 — ^VI (Musalman .Waqf Validating Act) section 3, See 
Muhammadan Law 

Acts— 1913 — ^VII (Indian Companies Act), sections 169, 171 and 229 — 
Secured creditor — Leave to execute mortgage decree — Power of 
winding-up Judge to refuse leave — Extent of such power — ''Rules'" 
{section 229) — Application of insolvency rules in winding-up pro- 
ceedings — Act No. V o/ 1920 {Provincial Insolvency Act), sections 
28 (6), 33(1) and 44 (2) — Letters Patent ^ section 10 — "Judge- 
ment"' — Appeal — Power of winding-up Judge to go behind decree 
— Decree passed by a court in another province.] No secured 
creditor need, or can be forced to, prove his debt, and except that 
every secured creditor must obtain leave to proceed from the 
winding-up Judge, such a creditor can stand wholly outside the 
winding-up proceedings if he so elects and rely upon his security 
or his decree if he has obtained one. 

The winding-up Judge has jurisdiction to refuse leave 
• absolutely, but has not jurisdiction, under colour of refusing 
leave or otherwise, to annul or modify a secured creditor’s security 
or decree. 

While there may be some exceptional case, in which the 
winding-up Judge may refuse leave absolutely, he should ordinarily 
refuse leave only for such time as may be necessary to enable 
him in the particular circumstances of each case to determine 
whether he will direct the liquidator to pay off the claim and thus 
save unnecessary costs to the estate, or whether he will give leave 
to proceed, or whether he will direct the liquidator to take such 
steps as may be open to him to get the decree set aside. 

Per Boys and King, JJ, :-~The word “rules” in section 229 
of the Indian Companies Act is not to be construed as confined to 
the meaning given to it by section 3 (47) of the Ceneral Clauses 
Act, X of 1897, but imports the provisions contained in any 
section of the Provincial Insolvency Act, rules, if any, made under 
that Act and any appropriate established rules of practice in insol- 
vency proceedings', unless there is something in the Companies 
Act itself already providing for the matter in question, or in con- 
flict with the rule which it is proposed to import. 

I ST3i,.OTAir,. A. C. J"., and Wsm, J. :_An order passed 

by tie Judge in winding-Tip proceedings, refusing leave to a mort- 
gagee decree-holder to execute his decree and in effect directing 
him to^ prove the mortgage debt to the satisfaction of the omcial 
liquidator, amounts to a ^‘judgement” within the meaning , of 
section 10 of the Letters Patent and an appeal lies from it 
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The power which a Judge has, in winding-up proceedings, to go 
behind a decree obtained by a creditor of the company is not 
affected by the fact that the decree was passed by a court in 
another province.] 

In re Union Indian Sugar Mills Oo., Ltd., v. Brij Lai, 

I. li. R., 49 AIL, 728, Ram Lai v. Kashi Char an, 26 A. L. J., 241, 

In re David Lloyd and Co., 6 Ch. D., 339, Kashi Prasad v. 

Union Bank of India, I. L. R., 41 AIL, 432, In re Van Laun, 

[1907] 2 K. B., 23, Ex parte Bryant, 1 V. and B., 211, Ex parte 
Lennox, 16 Q. B. D., 315, Ex parte Kibble, 17 Ch. App. Cas., 

373, hi re Langdendale Cotton Spinning Co., 8 Ch. D., 150, 
Official Assigjiee of Calcutta v. Ramratan Das, 1. L. R., 54 CaL, 

317, Wall V, Howard, I. L. R., 17 AIL, 438, Sadiq Ali v. Anwar 
Ali, I. L. R., 45 AIL, 66, and Hurrish Chunder v. Kali Sundari, 

L. R., 10 I, A., 4, referred to. 

Hansraj v. The Official Liquidators, Dehra Dun Mussoorie 
Electric Tramway Company, Limited, I. L. R., 51 AIL 695 

AoT — ^1913 — (Indian Companies Act), sections 207, 215 — Vol- 
untary liquidation — Power of enforcing a call by a suit.l A liqui- 
dator in a voluntary liquidation can enforce a call either by means 
of an application to the court under section 215 of the Indian 
Companies Act or by means of a suit. The power to bring such 
a suit is not taken away by section 215. 

In the matter of the Saraswati Trading Corporation, 

Limited, I. L. R., 51 All. ... ... ... 406 

Acts — ^1914 — ^VTCI (Motoe Vehicles Act), eules framed by U. ?. 
G-oyeenment, eule 32 — Motor accident — Duty of reporting at police 
station.} In rule 32 of the rules framed by the U. P. Govern- 
ment under the Motor Vehicles Act, 1914, the words “if any person 
is injured” govern the whole of the clause; the duty of reporting 
an accident at the nearest police station arises, therefore, only if 
any person is injured. 

Emperor v. Mansa Singh, I. L. R., 51 All, ... 996 

AOTS--1920— V (Peoyinctal Insolybncy Aqt), sections 4, SB — Act 
No. IV of 1882 {Transfer of Property Act), section bB-^-Jurisdic- 
tion — Insolvency court — Fraudulent transfer made more than two 
years before order of adjudication — Receiver questioning such 
transfer — Forum of trial.} A receiver in insolvency hawing 
attached a house as the property of the insolvent, a stranger 
to the insolvency proceedings intervened and claimed to have 
purchased the house from the insolvent, four years prior to the 
order of adjudication. The receiver pleaded that the sale deed was 
fictitious, fraudulent and without consideration. The question 
arose whether the matter could be tried and decided by the 
insolvency court, or whether the receiver must seek his remedy 
by a regular civil suit brought on the basis of section 53 of the 
Transfer of Property Act, 

Held {per Dalal and Ring, JJ., Sen, J., dissenting) on an 
interpretation of sections 4 and 53 of the Provincial Insolvency 
Act, 1920, that an insolvency court can try a question of title 
raised on the basis of a transfer which took place more than 
two years prior to the adjudication of the transferor as an in- 
solvent. 

Section 53 of the Provincial Insolvency Act, 1920, does not 
deal with the jurisdiction of the insolvency court, but only lays 
down certain rules of law affecting those transactions which 
fall within its scope; it does not control or restrict the juris- 
diction conferred upon the court by section 4 to decide all 
questions of title. 
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title^rSJfg to-; WefS CU“ ptf han two 

was fu^TS 

the transfer was nroperty beyond the reach of 

tered, and was intended to put the Pjope^.? transfer. 

" "“i « r seS: 

to the Provisions of this Act n itixisdiction which was 

to indicate and court of “solvency, 

intended to be conferred, np ^ 44 All. 71, Maharana Kun- 

Shihri Prasad v ’’it Imiz Fatima v. Narain 

^arv. E. V. f^iChand Bai v. Moti Jtam, 

Sn^Ji, I. L^B., v. Kliarajit, !. ^- B., |7 AH., 6^ 

^■^n^’^^lRecewe^ v. Sankaralinga Mudahar, I. L. B., 

Mad., 524, CronaduU “^49 Mk., 762’ Jokhan 

105, Ghittammal y. Poyinuswami . • , ^3 Indian Oases, 

Singh v. Deputy I B 39 All., 626, Irshad 

924, Pita ^ i’ 41 All, *378, Gaura v. JVaioflb , 

“a fe'Sti t&2s’aS. 

AQwar Khan a. Muhammad Khan, I. L. E., 61 ni. .. 660 

Aots-1920-V (Pboyinciai, Insolvency Act), 695 

No VII of 1913 (Indian Companies Act), sections 169, m. 229 ... 

. IQOn XTV fCHAMTABLB AND BELiaiOTFS TbXJSTS ACT) , SECTIONS 

'SnK T«t-0rder holding that trust exrsts and 
^ j T)edsion whether conclusive as to existence 

ESn^Xy* h«“‘S.t.f Va. a 

lef'a* "if » Hi 

■ Act c^X apply°^ On the question whether the suit was maintain- 
able, held — , ._ 

Per Niamat-ullah, B :-Aot XIV of 1920 nowhere provides 

expressly or impliedly that the order of the District Judge pas?ed 
Tinder section 5 is conclusive as to the existence of a trust falling 
within the scope of the Act and cannot he challenged in a regular 
suit before a court of competent junsiiction rpor does the order 
fulfil all the requirements, of the rule of res judicata, so as to be a 
bar to the subsequent suit. 

If the alleged trustee fails to avail himself of ^the opportunity 
given by section 6(3) of the Act to bring a suit before the order is 
passed by the District Judge, he no doubt subjects himself 
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to two disadvantages, namely, (1) that a suit under section 
92 of the Civil Procedure Code can be brought against him without 
the permission of the Advocate-General, and (2) that he becomes 
bound to^ submit accounts for the last three years; but it remains 
open to him to invoke the jurisdiction of a competent court to decide 
the question of title as to whether he holds the property in his own 
right or as a trustee of a trust within the scope of the Act. 

Per Mukebji, J. : — The maintenance of a suit so as to 
nullify the effect of section 6 of the Act is not permissible. 

The Act offers an ample chance, before the order is passed by 
the District Judge, for a regular suit being instituted for the deter- 
mination of the question whether the property is or is not trust 
property ; but if this opportunity is not availed of and an adverse 
^ order is passed by the District Judge, the result is that a non- • 

compliance with it is, by section 6, deemed to be a breach of trust. 

I lf, thereafter, the subsequent suit is successful, the result would 
be two conflicting positions. 

Mahadeo Bharthi v. Mahadeo Bai, I. L, B., 51 All. ... 805 
* Acts — ^1920 — ^XIY (Charitable and Beligious Trusts Act), section 7 

— Application by trustee for permission to sell — Order directing 
sale to one of two rival would-be purchasers — Revision — Civil 
Procedure Code, section 115— -“Case decided' — “Oottrt.”] A 
District Judge exercising powers under Act XIV of 1920 acts as a 
court, which is subordinate to the High Court, and his acts 
are subject to the revisional jnrisdiction of the BGgh Court. When 
a trustee applies under section 7 of the Act to obtain advice or 
direction of the District Judge, a “case’’ is presented for his 
decision, and the decision amounts to a “case decided” within the . 
meaning of section 115 of the Civil Procedure Code. 

The fact that there is no compulsion on the trustee to act in • 
accordance with the advice or direction given by the Judge under 
section 7 is no ground for the High Court refusing to correct such 
advice or direction in the exercise of its revisional powers. 

Dnless the Judge has acted illegally or with material irregular- 
ity in the exercise of his jurisdiction the High Court will not inter- 
fere in revision to correct a mere error of judgement. Balakrishna 
XJdayar v. Yasudeva Ayrjar, I, L. B, 40 Mad., 793, followed. 

Abdul Wahid Khan t?. Badha Kishen, I. D. B,, 51 All. ... 957 

Acts— 1925 — ^XIX (Provident Funds Act), sections 2 and 3(1)— 
Provident Funds Rules, rule *10 — Authority of rules— Provident 
Funds deposit — Attachment after retirement — Civil Procedure Code, 
section 60 (Zc) — Government of India Act, 1919, section 96B, clause 
(4),] Money lying to the credit of a retired Government servant 
in the General Provident Fund is not liable to attachment in exe- 
cution of a decree against him. 

Buie 10 of the Geueral Provident Fund rules is merely a rule 
of procedure for the Accounts Officer and does not legalize an 
attachment or authorize the Accounts Officer to coinply with a 
notice of attachment. The rule can have no statutory authority 
to override the provisions of the Provident Funds Act, 1925, or of 
section Q0(k) of the Civil Procedure Code. 

Veerchand Nowla v. B. B. and G. I. Railway Company, 

T. D. B., 29 Bom., 259, Hindley v. Joynarain Marwari. T. L. B-, 

46 Cal.. 962. 8 e'er ef ary of State for India v. Rai Kumar 

Mukheriee, T. D. B., 50 Cal., 347, referred io, Devi Prasad y. 
Secretary of State for India in Council. 1. D. B., 45 All.. 654 and 
Jagannath v. Tara Prasanna, I- D. B.. 3 Pat., 74, followed 

Secretary of Sta+e for India in Council v. Har Gharan 
Das, I. D. B., 51 All. ... ... ... 846 
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* 1 Q 0 R XXXVIII (Bab' Coractts Act), sections 2, 8, 10 and 

Court-Procedure } As and tom toe 1. P 

which an f “a the Mowing sections of the Bar 

is proceed mder seotto 10, the High Court 

Councils Act, 192fa. J-o , ..(.tion. if it does not sum- 

is required ^7 reto case for inquiry 

Ttl Z® C 0? Si Tonsultation with the Bar Council, 

^ to the court of a District Judge. Similar powers of 

fST^ir^rcat Tbri fe?^f to the Bar Council, or 
at any of i L- B., 51 All. 76 

5 *. — “'fo S 

S"B s: 

1 « 4 . 

ation, and therefore no ex-proprietary rights can accrue upon the 

foreclosure. ^ ^ * n nacv 

Paras Ram Singh Raj Kumar Singh, L ^ 

Acts- (Local)— 1901— II (Agba Tenancy Act), sections 95 and 167 

Turisdiction Civil and revenue courts — Relinqiiishinent of 

occupancy tenure by a widow in a Hindu family— Suit by mem- 
bers of family against zamindar and widow for declamtion that 
iidow had no title and the relmqukhment was 
decree-Discretion.] The plaintiffs brought a 
court, alleging themsetos to be the occupancy tenants of the 
defendant No^ 2 (the zamindar) in respect of a certain holding, 

-and asking for a declaration that the defendant No. 1, ^ 
of the plaintiffs’ family, in whose name the boldmg was recorded, 
had no^oncern with it and a deed of ^^huViitoent execi^ted 
by her in favour of the zammdar was null and void and not bmd- 
ing on the plaintiffs. The zamindar alone contested the suit and 
raised, inter alia) the plea of jurisdiction. 

Held by Stjlaiman, A. C. J., and Mukbbji, J.,_ (Bbnnet, J., 
dissenting) thaVthe cognizance of the suit by 4® “'7 tt 
barred by section 167 of the Agra Tenancy Act (11 of lOO^ 

Bor the purpose of that section it was essential to look at the 
substance and real object of the suit and not merely *6 forin 
of the relief asked for. The nature of the dispute was such that 
substantial relief could be given and the dispute effective y 
disposed of by the revenue court in a properly framed suit, 
a smt under section 95 of the Tenancy Act, which, as the plaintiffs 
alleged themselves to be the tenants of the defendant zamindar, 
they could have brought in the revenue court. 

Until the plaintiffs established, as against the zamindar, their 
status as occupancy tenants the declaration sought by them could 
not be granted; and as it would, in the circumstances, he a 
irmtum fulmen even if it were granted, the court should in its 
discretion refuse to grant it. -m 7 7 

Dori Lai v. Sardar Singh) 5 A. L. J., 514, B%rham Kliushal v. 
Sumer a) 1. L. R., 35 All., 299, Ram Charitra v. Jinsi iTimn, 

• I. L. B>, 36 All., 48, Jagannath v. Balvoant Singh) I .L. B., 44 
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AIL, 692, and Badri Kasaundhan v. Sarju MisVj I. L. R., 36 AIL, 

65, referred to. 

Per Bennet, J. : — ^As the plaint asked only fgjr a declaration, 
under section 39 of the Specific Relief Act, in regard to a docu- 
ment and not a declaration about legal status under section 42 of 
that Act, and as there was neither a suit pending in, nor a prior 
decree of, the revenue court in regard to the matter in suit, and 
the plaintiffs were in cultivating possession, the suit was cognizable 
by the civil court, which was the proper court in which such a 
declaratory suit was to be brought. 

The declaration, if granted, would be of use to the plaintiffs 
in the revenue court, as they would then be able to apply for revi- 
sion of the order passed by the Collector, under section 40 of Act 
LTI of 1901, altering the Khatauni on the basis of the relinquish- 
ment. 

Suba Bihi v. Raghuhir Singh, 7 A. L. J., 291, Ramdhari Rai 
V. Ramdhari Rai, 7 A. L. J., 305, Chhote Lai v. Sheopal Singh, 

I. L. B., 33 AIL, 335, Jaigopal Narain Singh v. Uman Dat, 8 
A. L. J., 695, Brij Kumar Lai v. Sheo Kumar, I. L. R.^ 37 AIL, 

444 and Fateh Singh v. Gopal Narain, I. L. B., 48 AIL, 88, 
referred to. 

Misri Lai -u. G-opi Charan, I. L. B., 61 AIL ... 114 

Acts (Local)— 1901— II (Agea Tenancy Act), section 146 — Distraint 
— Misappropriation of crops — Suit for compensation — Jurisdiction, 

— Giml and revenue courts. A suit by a tenant for recovery of 
the value of crops, on the allegations that the landlord had dis- 
trained and then misappropriated them and had thereafter 
obtained a decree for the arrears and realized it from the tenant 
by execption, is not a suit within the purview of section 146 
cf the Agra Tenancy Act, 1901, and is cognizable by the civil 
court. 

lohari Mai v. Balmakund, I. L, B. 51 All. ... 926 

Acts (Local) — 1901 — II (Agea Tenancy Act), sections 159 and 160, 

See Jurisdiction ... ... ... ... 897 

Acts (Local)— 1901— II (Agea Tenancy Act), sections 168, 164— 

Duty of Lambardar to divide profits on^ dates prescribed. See 
Civil Procedure Code, order I, rule 1 ... ... ... 994 

Act (Local)— 1901 — III (U. P. Land Revenue Act), sections 32, 42, 

44, See Appeal to Privy Council ... ... ... 359 

Acts (Local)— 1901— III (Land Revenue Act), sections 175, 233 il)— 

Applicable to taxes realizable as land revenue— Income-tax — Sale 
for realization — Suit for setting aside sale on the ground of fraud.'] 
Section 233 (1) of the Land Revenue Act covers the case of^ a sale 
of immovable property for realization of taxes and dues which are 
recoverable as if they were arrears of land revenue. Accordingly, 
a suit to set aside on the ground of fraud a sale of immovable 
property for the realization of income-tax and irrigation dues is 
maintainable. 

Chandu Mai v. Darbari Lai, I. L. B., 51 AIL ... 981 

Acts (Local)— 1903— II (Bundelkhand Alienation op Land Act), 
sections 9, 10, 16(1) AND 22 — Mortgage hy^ conditional sale after 
Act— Parties not then belonging to '"agricultural tribes''— Sub- 
sequent notification declaring them member § of "agricultural 
tribes" — Remedies of such mortgagee — CM Procedure Code, 
sctions 105(2) and 151 — Question of law wrongly decided in order of 
remand — Not appealed — Inherent power to remedy injustice.] 

After the Bundelkhand Alienation of Land Act, 1903, came iuto 
force a mortgage by conditional sale was execut-ed between parties 
who at that time were not included in the “agricultural tribes’’ 


\ 




fW 



general index. 


« -i nf Act Later, by notification unda* 
declared under secjiion 4 , , tribes” was extended, as a result 

section 4, the list of ”agri* agri- 

of which the parties . -mnrfcrfljcrep sued upon his mort- 

cultural ° 

gage and the Munsif held tha y consequently 

the condition as he dismissed the On 

the mortgage itself fell J . gection 10 applied, but hold- 

appeal the District ^ftha^ to convert the mort- 

ing that the effect thereof was no. more “ ^ Munsif. 

gage into a simple ““*^^8®’ gue on the mortgage and re- 

The Munsif under section 9(3). The Collector 

ferred the case to the '-'OUeotor mortgagor was 

held that section 9 was . the date of the mortgage 

not a member of “ the Boarrof Eevenue. The 

“^Fs-trsi: r.i 's.“is 

On appeal to the High Court, held 
aTlte mori7e in 

gage as held by the unapp Pull Bench case of Rum 

fo'the decision 

Sahai Singh v. Debt Dm, * ; ^ Alienation of Land Act ; 

come under ® l^®g?Z schere atd intention of the Act, 

and, upon a consideration of the + which did not come 

section 16 was ® \fth^ the scope of the Act and 

Within sections 6 V®*’-. . tberefore the mortgagee would 

1 d 

(2) Also, exactly the same ^ wfi the 

Tt^ m^fsc^TaSa^^ the c-dSi 

tion of section 10; the mortgag , party appealed 

a g.Sf’i.ghgag ih . 

SX St. V™h „»ie.g. b7 •.>» “* 

w'^%XoSrtonceive that section 16 was intended 
equivalent, by the Act. 

Per Ashwobth, 1 ^ . 

('ll A notification under section 4, declarmg 
of nersoM to be agricultural tribes, must be deemed to re- 

trospXe effect and, therefore, the mortgap m question must be 
regS as made by a member of an agricultural tribe. 

roi Tf the Collector decided that he had no iurisdiotion to act 
(2) D tne ooiiecior_ mortgage, his decision could 

M^u^"Jon^'“be quesU^^^^^ by®a® civil court Also ac- 

“^diu^to 4e majority deiiou in the case of 

section 9 did not refer to a mortgage executed by one^ agi 
cMtoist in favour of another and, therefore, it did not refer to the 
mortgage in question. , 

(8) As the legislature could not have intended to deprive a 
mortage between two agriculturists of all 

_ „ AT,i,+ nnixr HAntinn 9 but no section of the Acu 
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applied to such a mortgage : hence section 10 did not apply and 
the mortgagee was entitled to a decree for foreclosure. A decree 
for sale was clearly barred by section 67 (o) of the Transfer of 
Property Act, 

, (4) It would lead to an impossible situation if by section ■ 

105(2) of the Civil Procedure Code a High Court were, in an appeal 
from a decree, to be debarred from taking on a law point a differ- 
ent view from that taken by the District Judge in an interlccutory 
order. Section 151 was wide enough to prevent such an impasse. 

Halika Prasad v. Ajudhia Prasad, L Li. R,, 51 All. ■ ... 780 

Acts (Local) — ^1910 — IV (U. P. Excise Act), sections 60(a) and 71 — 
''Possession'' — House occupied by several persons — Nature of occU‘ 
pation — "Actual offender" — Exemption from imprisonment.'] Under 
section 60(a) of the U. P. Excise Act, IV of 1910, ownership 
of the. honse is not an essential element, but the nature of 
the occupation of the house is often gb circumstance of great 
importance in estimating whether the particular accused was 
in possession of the excisable article. 

Cocaine was found in a deg chi, into which it had been recently 
thrown, in a house in which two brothers and a cousin, who 
carried on a common business, lived together. All three were in 
the room when the cocaine was found, and all of them tried to 
account for its presence by the false allegation that they saw a 
constable throw it into the degchi. Held that each of the three 
persons came within section 60(a), as being in possession of the 
cocaine. 

The proviso in section 71 of the Act does not in any way modify 
the effect of section 60(a), which provides that a person in possession 
of cocaine may be punished with imprisonment which may extend 
to two years. The proviso as to punishment by fine applies only 
to that person who is able to show that he is the employer or 
principal, that he did not personally commit the act complained of 
and that he took all due and, reasonable precaution to prevent the 
commission of such act by the employee or agent. Abdul Rahman 
V. Emperor, 26 A. L. J., 414, distinguished. 

Emperor c. Ismail, I. L. R., 51 All. ... ... 747 

Acts (Local) — 1910 — ^TV (United Peovincbs Excise Act) — 

Rules 80, 82, 86 of the Excise Manual— Act No. IX of 1872 
{Contract Act), section 23 — Contract between licensee and 
stranget to share profits and losses of the liquor business — Part- 
nership — "Transfer or sub -lease of license.**] Wbere an agree- 
ment is entered into betw^een a licensee and a third person, in 
consideration of money contributed by tbe latter, and the parties 
agree to share the profits and losses arising from the liquor 
business, the transaction does not amount to a transfer or 
sub-lease of the license or the liquor contract. Such an agree- 
ment does not contravene rules 80, 82 and 86 of tbe United Pro- 
vinces Excise Manual or section 23 of the Indian Contract, Act. 

Badbey Shiam v, Mewa Lai, I. L. B., 51 AIL ... -506 

Acts (Loc.^l)— 1912— I (U. P. Aebitbation Amendment Act), sbo- 

TioN 2, See Arbitration ... ... ... ••• ^74 

Acts (Local) — 1916—11 (U. P. Municipadittbs Act), section 

178(2) — "Adjacent to*' a public street, meaning of — Building 
divided from public road by a wall and a canal distributory .] A 
building which is divided from a public road hv a wall and a canal 
distributory is not “adjacent to” a public road within the meaning 
of section 178(2) of the U. P. Municipalities Act. “Adjacent” 
must mean “joining at some point” and' cannot mean to include 
two properties which are divided. 

Emperor v.- Bhan Deb, I. L. B., 51 All. ... 46f 
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ACTS (Looal)-1922-X (U. P. Distbiot Boabds Act), section 34 ... 66. 

,, \ laoo VT ^AgtIA PeE-BMPTIOISI AOT), sections AND 

filSr Held, in the absence of any u 

?aae prioi to partition, it could not be presumed that the wajib- 
Ll?ar J of the pLnt mahal must have recorded a g( 

Zalim Smffh v. Raghunandan, 1. R. R.» ol All- ••• 
A^n.= fTiopAri— 1922— XI (Agea Pbe-bmption Act), sections 4 and 

riahts of superior proprietor in entire mahal— Not capable of being 
Xlptedby anirCferior proprietor of a share in Jim 

'Sire rights of the superior proprietor in respect of ™ 

20 bLa! of a village bWg sold, an Gov^- 

in the 20 biswas sued for pre.eniption. In this village the trovOT 
ment reveSe was settled ^th the inferior proprietors, who alone 
could let out the lands to tenants and collect rents, and who were 
t«und to pay a fixed sum to the superior proprietor as malikaua 
. Xwance ^ Held that the rights of the superior proprietor and the 
rights of the body of inferior proprietors were quite different and 
distinct in character and the plaintiff was m no sense a co-sharer 
the vendor in the right transferred by him. 

^ The vendor could not be called a person entitled as P™P«etor 
to a share or part in the mahal as referred to in section 4 
Agra Pre-emption Act; the mere right to receive malikana allow- 
Jce was not an interest of a co-sharer in a part of 
The sale was, therefore, not pre-emptible. Abdul Wahid v. 
Halima Khabun, I. L. R., 42 All., 262, applied. ^ 

Sakina Begam v. Harnam Singh, I. L. R., 51 All. ... ^ 

Acts (Local)— 1922— XI (Agea Pbe-emption Act), sections 4(1) ^ 

Co-sharer''— Indefeasible interest— Full proprietary title 

necessary— Estoppel— Invalid transfer togeth^ with estoppel does 
lot confer proprietary me.} Por a person to be^me a ^-sharer 
within the meaning of section 4(1) of the Agra fte-emption Act 
it is necessary that he should be entitled as proprietor to a share 
in the mahal. A right short of proprietary title will not do ; nor 
can a person in adverse possession withont actual title be said to 
be entitled as proprietor to the property in his possession so 
long as his title has not matured by prescription. The expres- 
sion “indefeasible interest” in section 20 of the^ Agra Pre-emption 
Act also refers to full proprietary title whicb is not liable -to be 
defeated. 

An oral gift of immovable property by a Hindu widow, fol- 
lowed by the donee’s possession, even if supplemented by circum- 
stances creating an estoppel against the reversioners’ challenging 
the validity of the gift, will not, unless the possession has been 
for twelve years, vest any proprietary title in the donee; 

Fateh Singh v. Thahir Eukmini Ramanji Maharaj, I. Jj. Rm 
45 AIL, 339, distinguished. ^ 

Bachchi Lai v* Bebi Bin, I. L. R., 51 All. ... 

Aots (Local)— 1922— XT (Agea Pee-emptton Aot), sections 4(3), 11 
and 12 — Sale of an isolated plot — Pre-emptihle hy a co-sharer 
in the mahal — Sale of a site of a building not exempted from 
'the operation of the Act.'] A right of pre-emption accrues in 
favour of co-sharers in the mahal even when a petty proprietary 

ia +.ra.Tta'F#>‘rrp.fl 
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Land covered by buildings is not exempt from tbe operation 
of the Act and is liable to be pre-empted. 

Jamna Prasad t). Muhammad Zahir-uddin, I. L. R., 

51 All. ... ... ... ... 658 

jAots (LocAi) — 1922 — XI (Agea Pre-emption Act), sections 4(10), 6 

11 — '"SaW — Sale^ effected by court under order XXI, rule 
34, C. P. C, — Pre-ernftion — Failure by defendants to claim right 
of 'pre-emption in suit for specific performance of contract of sale 
— Constructive res judicata.] A sale effected by means of a sale 
deed executed by a court under order XXI, rule 34, Civil Proce- 
dure Code, in pursuance of a decree for specific performance of a 
contract to sell, is a sale within the meaning of section 11 of the 
Agra Pre-emption Act, so that a suit for pre-emption can lie in 
respect of it. Such a sale is not one "‘in execution of a decree” 
and does not come within the exception to section 6. 

Where a suit was brought to pre-empt such a sale, by persons * 
who had been arrayed as defendants in the suit for specific per- 
formance which culminated in that sale, the fact that they did not 
in that suit assert a right of pre-emption was held not to operate by 
way of constructive res judicata to bar their suit for pre-emption, 
inasmuch as a right of pre-emption can accrue only after the sale 
has taken place. 

Lai Chand v. Ram Chandar, I. L. R., 51 All. ... 842 

Acts (Local) — 1922 — XI (Agra Pre-emption Act), sections 5, 14 
AND 15 — Ambiguous entry of right of pre-emption — ^'Refusal to 
purchase'" — Estoppel by conduct.] Section 5 of the Agra Pre- 
emption Act is mandatory and its object is not to find out the 
particulars or the incidents of the rule of pre-emption but to lay 
down the test as to whether a rule of pre-emption should be held 
applicable to the village or not. However vague the rule may be 
and in whatever imperfect form it may be recorded, if it amounts 
to a declaration recognizing the right of pre-emption, it would fulfil 
the conditions required by section 5. Once a right of pre-emption 
is deemed to exist, the rule of pre-emption embodied in section 12 
^ill prevail. 

Sections 14 and 15 of the Agra Pre-emption Act are not ex- 
haustive and do- not lay down the only rule of estoppel whicl» can 
^•operate in pre-emption eases, A waiver of the Tight of pre-emp- 
'diion can also be inferred from a clear, unambiguous and absolute 
^refusal to purchase. So, where the plaintiff, on being asked 
by the vendor to purchase the property on certain terms, 
refused, saying he had no money and could not raise it even by 
borrowing, hut said nothing about reserving his future right of 
pre-emption, and a few days later the property was sold to a third 
person without giving any previous intimation of the sale and its 
lerms to the plaintiff, it was held that the plaintiff was estopped 
from claiming to pre-empt the sale. Subhaqi v. Muhammad 
IshaJc, 1. L .R., 6 All., 463, Kanhai Lai v. Kalka Prasad, 1. L. R., 

■27 AIL, 670 and Mnnaroar Hnsain v. Khadim Ali, 5 A. L. I. 331, 
not approved. Naunihal Sinqh v. Ram Ratan, 1. L. R., 39 AIL, 

127, Nathi Lai v. Rhoni Ram, 15 A. L. J., 315 and Shamsher 
Singh v. Piari Eat, T. L. R.. 40 All., 690, distinguished. Ranjit 
Singh v. Bhagwati Singh T. L. R., 48 AIL, 491, approved. 

Rameshar Prasad v, Ghisiawan Prasad, I. L. R., 51 All. 820 
Acts (Local)-—1922— -XI (Agra Pre-emption Act), section g(c) — "'Pur- 
poses of a manufacturing industry"'* — Cultwation of sugarcane is 
not a purpose of a manufacturing industry"* — Recital of purpose 
in the sale deed not necessary,'} Purchase of land by a sugar 
mahulacturing factory for the purpose of cultivation of sugarcane 
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between them, uses the^ present tense and not the past tense 
That section can not be interpreted to mean that they must have 
been equally entitled to pre-emption on the date of the sale 
deed, the true criterion being whether they were equally entitled 
on the date of the decree. Ram Satan Das v, Bliagwat Prasad. 

I. L. E., 61 AIL, 411, applied. 

Earn Eaj Tewari v. Sheoraj Saithwar, I. L. E., 61 AIL ... 

Acts (Local)— 1923— -XI (Agea Fre-emption Act), sections 14 and 
16 — Notice to pre-emptors — Service of notice necessary.} Under 
section 14 of the Agra Pre-emption Act it is not enough that 
a notice by registered post is sent to the persons having a right 
of pre-emption, but service of the notice on such persons is 
essential. The use of the word “issue*’ in section 16 is ambi- 
guous, but reading the whole of that section leaves no doubt that 
service on the pre-emptors is essential. 

Suraj Mai v. Shankar, I. L. E., 61 AIL 

Acts (Local) — ^1922 — ^XI (Agra Pre-emption Act)_ section 19— Ex 
parte decree for pre-emption — Set aside under order IX, rule 13 — 
Acquisition thereafter hy defendant of a share in the village — 
Plaintiff's right not defeated thereby.} An ex parte decree, even 
though it has subsequently been set aside by the. court under 
order IX, rule 13, of the Civil Procedure Code, is within the 
scope of the clause “where a decree for pre-emption has been 
passed’’ in section 19 of the Agra Pre-emption Act. Where, 
after the ex parte decree had been set aside the defendant vendee 
obtained by gift a share in the village, the plaintiff’s right. to a 
decree for pre-emption could not be defeated thereby, inasmuch as 
decree, though ex parte, for pre-emption had actually been 
passed before the defendant’s acquisition of the status of a co- 
sharer. 

G-urdial Singh v, Arjun Singh, I. L. E., 61 AIL, ... 882 

Acts (Local) — ^1922 — ^XI (Agra Pre-emption Act), sections 19 and 
20 — Indefeasible interest — Vendee obtaining before decree a gift 
from thi father of a joint Hindu family — Interest not being in- 
defeasible does not defeat pre-emption.} A vendee who has, during 
the pendency of a suit for pre-emption, become a co-sharer by 
virtue of having acquired an interest in the mahal cannot defeat 
the claim for pre-emption unless the interest acquired by him is 
an indefeasible interest. 

A gift to a stranger of joint family property by a Hindu father 
is prima facie invalid, and can not be said to confer an in- 
defeasible interest, in the absence of proof of validating circum- 
stances or of consent by the sons. 

Although the word “indefeasible” cannot be taken in^ its 
widest sense so as to exclude transactions which have a jmssibility 
of being challenged, for instance on grounds of undue influence, 
fraud, coercion etc,, it undoubtedly means that on the obvious facts 
the transaction must confer a valid title on the transferee. 

Ram Saran Das v. Bliagwat Prasad, 1. L. E.,^ 51 AIL, 411 
and Deo Narain Singh v. Ajudhia Prasad, I. L. E., 49 AIL, 696, 
referred to. 

G-ovind Singh v. Manglu, I. L, R., 61 AIL ... 990 

Act (Local)— 1922— XI (Agra Pee-esiption Act), sections 19,. 20— 
Pre-emption — Vendee becoming co-sharer after suit and before 
decree — Defeasance of plaintiff's suit — Marginal notes to sections 
of Act— Authority thereof^Interpretation of Statute. 

4 « 
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Under the- provisions of section 19 of the Agra Ke-empfen 
Act 1922, a defendant vendee can, by obtaining a gift ^o bim- 
self’ of a share in the mabal subsequent to the institution of 
suit and prior to the passing of the decree, defeat the plamtift a 
■ riglit to a decree for pre-emption. 

Section 20 of the Act is not concerned with the effect of the 
■ acauisition of interest subsequent to the date ot the suit, but 
applies only to such acquisition before the institution of the suit. 

Maro-inal notes to sections of an Act can be referred to for 
the purpose of ioterpretation if they can be reprded p msened 
bv or under the authority of, or assented to by the legislature 
The marginal notes to the sections of the 
Act 1922 are to-be regarded as inserted in the .Act 
assent and authority ot the Legislative 
ferred to for the purpose of interpreting the section . 

OudraULn-nissa Bihi v. Ahdiil Rashid, I. L. E., 48 All., bib, 

L E., 3 dE:’.5n L A'unwv. Jagatpal 

Singnl I. L. E.. 26 All., 393, distinguished 

Bam Saran Das v. Bhagwat Prasad, I. L. E., &i Aii. ... 
Acts (Local)— 1923— T (Bundelkhaud Bnopmbebbd Estates Act) 
SECTION 10— Waqf, See Muhammadan law ... 

A CTO fLooAL)— 1926— III (Ahea Tenancy Act), section 45 
^ EelS against agricultural lessee holding under a voidable lease, 
See Joint Hindu family 

Acts (Local)- 1926— IH (Agea Tenancy Act), sbotiom 99, 121 and 
23^5^^! between co-tenants for deolaraUon 

Jurisdiction — Civil and Revenue courts.] A suit foi a declaratio 
thit the plintiff. jointly with the defendants, is a co-tenant of 
a cerlaL holding, ‘and for joint ppsessip thereof, is cogmaable 
by the revenue court and not by the civil^ court„ ^ 

So far as the suit is one for the dec.arahon claimed, it fals 
within section 121 of the Agra Tenancy Act, 1926, inasmuch as the 
defendants who are admittedly tenants, are persps claiming to 
hold through the landholder. Eegardmg the relief for possessio 
L suit falls within the scope of section 99, for f 
It is not necessary, for the purpose of t^se s^^^ions, that the 
defendants .must set up a case of a special grant by or spec ^ 
contract with the landholder, or a subsequent recopitip by him 
of then title, coupled with a* denial of the plainliU s title. 

A suit faring under section 99, and a suit failing under section 
121 being specified in the fourth schedule of the Act, section 
230* bars the cognizance of the present suit by the civil court. 

Ram Partab v. Ghlwtey Lai, 26 A. L. J., 431, followed. 

Sahdeo u. 3udhai, I. L. R., 51 All. •»* ••• 

Acts (Local)— 1926— in (Agea Tenancy Act), section 253— Rer-t- 
Sion bu High Court— 'Subordinate revenue court does not 
include District Judg^High Court can not revise orders of 

District Judge— Civil Procedure Code, section 115 not applicable.] 
The High Court has no power of revision, , in matters under 
the Agra Tenancy Act, except under section 263 of that Act; 
the provisions of -section 115 of the Civil P’rocedure Code are not 
applicable. 
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I'lie expression “subordinate revenue court’ ^ in section ‘2o3 
snieans only a iirst revenue court of original jurisdiction and does 
not include the court of a District Judge hearing an appeal 
from the foniier court. Therefore, the High- Court has not got 
any power of revision over orders passed by the District Judge, 
however ultra vires or illegal they may be ; but if the order passed 
by the trial court be open to objection it may be revised. 

Jagcleo Singh v. Xesho Prasad Singh, I. L. E., ol All. 1020 
'‘‘Actual opfenbeh” — Exemption from imprisonment under Excise 
laws, See Act iLocal) No. lY cf 1910. (U. P. Excise Act), sections 


60(fi) and 71 ... ... ■ ... ... ... 747 

Admissibility in evidence — Unregistered sale deed. See Act No. XVI 

of 1908 (Eegistration Act), sections 17 and 49 ... ... 771 

Adoption, See Hindu law ... ... ... ... 54 

■Adverse possession against Hinuu widow, See Hindu law ... IBS 

Adverse possession — Against idol by donor himself, See Hindu law 6*21 
Adverse possession — Co-heirs, See Acts — 1908 — IX (Indian Limita- 
tion Act), articles 123 and 144 ... ... ... PJi 

■Adverse possession — Limitation, See Act No. IX of 1908 (Limita- 
tion Act), articles 142 and 144 ... ... ... 1042 

Aggravation— F alse defence alleging criminal conspiracy to bring 

false charge against accused — Sentence ... ... 864 

Alienation by f.athbr, /Sec Hindu law ... ... ... 136 

Alienation by father — ^Legal necessity for part only of sale consider- 
ation, See Hindu law ... ... ... ... 1039 

Alienation by manager, See Civil Procedure Code, order XLI, rule 33 575 
Alienation op family property, See Hindu law ... ... 61 

Amendment of judgement and decree, See Civil Procedure Code, 

section 152 ... ... ... ... ... 072 

Appeal, See Civil Procedure Code, Order XLI, rule 33 ... ... 63 


■Appeal to Privy Council — Competence of appeal — Order of Board 
of Revenue — Thehadar — Dispute as to entry in register - — 
Dispute as to tenure in course of proceedings — Land Revenue 
Act {U, P. Act III o/ 1901), seciions 32, 42, 44.] A thekadar, 
registered under the United Provinces Land Revenue Act, 1901. 
purported to transfer his theka to his son and grandson, who 
applied for mutation of names. The superior proprietor, being 
given notice, objected that the theka had been forfeited by the 
transfer, and that the transferees were merely tenants. The 
Assistant Collector upheld that contention. The transferor there- 
upon brought a civil suit against the transferees and obtained a 
decree by consent that the gift was incomplete and passed no 
title. He then appealed in the miitUtion proceedings, and even- 

tually the Board of Revenue ordered therein that the , transferor 
should be re-entered as thekadar. The superior proprietor ap- 
pealed to the Privy Council. . 

Held, that the appeal did not lio. A thekadar being a “pro- 
prietor” within the meaning of section 32, the dispute was one 
.as to an entry in the register maintained under section 32(g), and 
while by section 44 the decision did not bar a civil suit, no appeal 
to the Privy Council was given. The dispute not being under 
section 32(e) it was not necessary to decide whether section 42, 
which provides that .the Code of Civil Procedure shall apply to the 
trial of particular disputes within section 32(e), had in those dis- 
putes the effect of giving a right of appeal under the Code. 

Raja Udit Naravan Singh v, Mubarak Aii, I. L. B., 

51 All. “ ... ' ... ... ... 359 
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Ajpobtionmbnt bbiwebn landlobd and tenants, of compensation for 
Land Acquisition 

k-RBiTBATio^— Agreement to refer future differences-jAct No. IX of 
1899 (Indian Arbitration Act), section 19— Act (Local) No. I of 
1912 (U. P. Arbitration Amendment Act), section 2 — buomtssion 

j{n abortive arbitration resulting in an invalid award does not 

exhaust agreement to refer.] The U. P. Arbitration (Amendment)- 
Act, 1912, section 2 of which modifies the defimtion of a submis- 
sion” as contained in the Indian Arbitration Act, has no 
cation to an agreement to refer to arbitration, which was ailegect 
to have been executed at Cawnpore, to which the Indian Arbitra- 
tion Act applied, and which provided that the arbitration was 
to be made in Calcutta by two European merchants of that place. 

An arbitration ending in an award which is set aside as 
being invalid is an abortive arbitration, and the agreement to 
refer is not exhausted thereby. 

Kikhab Kumar v, Trivedi and Company, I. L. E., 51 
All. 

Supersession befo^^ award— Revision— Civil Procedure 
Code, sections 115 and 151— “Ouse decided^^— Inherent power to 
supersede a reference to arbitration— Interference mt .barred by 
■vossibility of relief subsequently under section 105 (1).J Ine word 
“case” in section 115 of the Civil Procedure Code does not neces- 
sarily mean a suit, but* can mean a proceeding. If any proceed- 
ing in a suit has terminated, it is certainly a case decided within 
the meaning of section 115 although the suit itself has not been 
finally disposed of. Where, after a reference to arbitration, an 
application for supersession is made, the order superseding and 
terminating the reference amounts to an order deciding a case and 
is open to revision. 

There is no express provision which empowers a court to super- 
sede an arbitration on grounds other than those mentioned 
in schedule II' of the Civil Procedure Code. But there is an- 
inherent jurisdiction in a court to intervene and supersede the- 
arbitration if the case falls under section 151 of the Code, viz., 
where such an order is urgently necessary for the ends of justice 
and to prevent some irreparable injury to the party, or to prevent 
the abuse of the process of the court. 

The mere fact that the aggrieved party might have a right . 
to challenge the order of supersession under section W5 (I) subse- 
quently, in an appeal from the decree finally passed, does not debar 
interference at this stage so as to prevent an unnecessary waste- 
of time and of expenses in recording evidence. 

Where the court has superseded the reference merely on the- 
ground that one of the parties thereto has an apprehension that he 
would not be fairly treated, but has not recorded any finding that 
in its own opinion there was apprehension that justice would 
not he done and that its immediate intervention was called for, the 
conrt has not applied its mind to the extent of its own jurisdiction 
and has acted, if not actuaUy without jurisdiction, certainly with 
material irregularity in the exercise of its jurisdiction. 

Buddhu Lai v. Mewa Ram, I. L. E., 43 All., 56i, and Bam 
Sarup V. Gaya Prasad, 1. L. E., 48 

Ghatarbhuj v. Raghubar Dayal, I. L. E., 36 AIL, 354, followed. 

Bhola Nath v. Eaghunath Das Mithan Lai, I, L. E., 51 _ 
AIL ... — - - 
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Aebxtbation by couet — Review of judgement — Jurisdiction — Civil Pro- 
cedure Code, schedule 11, 'paragraph 14.] Parties to a suit before 
a Munsif agreed that tbe Munsif should decide the case on an 
inspection of the documents filed and of the locality, and they 
further agreed to accept his decision. The Munsif gave his 
decision and thereupon an application for review of judge- 
ment was filled before him by tbe defendant .on the 

grounds, inter alia, that the decision was vague and in- 

definite and also incomplete as ' all the matters in dispute were 
not decided. On the question whether the Munsif could not 
entertain the application for review, because has was an arbitra- 
mr, — 

Held that the Munsif, in accepting the position of an arbitra- 
tor had a two-fold capacit 3 \ He was an arbitrator but he was also 
the court. If the arbitrator left anything undecided, the parties 
would be entitled to go to the court and to ask the court to remit 
the award to the arbitrator. The fact that the two capacities were 
•constituted in the same person should not deprive a party of his 
right of having matters set right. Baikanta Nath v. Sita Nath, 

I. li. E., 38 Cal., 421, not approved. 

The practice of a judicial officer accepting the position of an 
arbitrator without the previous sanction of his superior officer, 
and while the case remained' pending in his court, was deprecated. 

Baijnath v. Dhani Bam, I. L. E., 61 All. ... ... 903 

Assessment of value of land occupied by ocoufanoy tenants, See 
Act No. I of 1894 (Land Acquisition Act), sections 21 and 23(1) ... 765 
Authoeity to adopt, See Hindu law ... ... ... 54 

Awaed purporting to PAETiTioN PEOPEETY—^^j'gwed hy parties — Re- 
gistration — Admissibility in evidence — Relinquishment of right of 
redemption hy Hindu father — Without legal necessity and bene- 
fit to the family — Not binding on his sons.] An award does not 
require registration merely because it is signed by the parties 
to the reference and purports to partition the property. 

Where a Hindu father relinquished his right of redemption 
without any legal necessity or benefit to the family, the re- 
linquishment was not binding on the sons.. 

TeJi Lai Singh v, Sripati Ghowdhury, 20 Indian Cases, 860, 
referred to, Wazir Alt v. Mahbub AH, 22 Indian Cases, 412, fol- 
lowed. 

Mangali Prasad v, Babu Earn, I. L. E., 51 All. ... 659 

Awaed undeb Land Acquisition Act — Scope of inquiry by District 

Judge where some parties did not contest award ... ... 765 

Bail — C ross-cases, See Criminal Procedure Code,/ section 498 ... 603 

Benami puechasb— -Eeal owner obtaining title by adverse possession — 

Suit by him on subsequent dispossession, See Civil Procedure Code, 
section 66 ... ... ... ... ... 675 

Benefit to the estate, See Joint Hindu family ... ... 285 

Building siTE-Pre-emption ... ... ... ... 658 

Bueden of proof — Accnetkn to husband’s estate or stridhan, See 

Hindu law ... ... ... ... ... 341 

Burden of proof — Adverse possession — ^Limitation, See Act No. IX 
of 1908 (Limitation Act), articles 142 and 144 .... ... 1042 

Burden op proof — Legal necessity — Immorality of debt. See Hindu 

law ... ... ... ... ... 136 
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Cause of action — — InGdmis$thl& in evidence for non-cancel- 
lation of stmnp— Original consideration — Moyiey had and received 
-^Evidence sMimde—Act No, I of 1872 {Evidence Act), section 91 
—Notice of dishonour, when unnecessary— Act No. XXVI of 
1881 {NegotiaUe Instruments Act), seUion 98(o) — Act No. IX 
of 1872 {Contract Act), section 70.] If a hundi is tlie embodi- 
meat of the whole contract between the parties, and the hundi is 
not admissible in evidence and cannot be looked at for the 
purpose of finding out the terms of the contract, then, under 
section 91 of the Indian Evidence Act, the plaintiff suing on 
the hundi cannot be allowed to adduce other evidence to prove the 
terms of such contract. But from the mere fact that a bill of 
exchange or hundi has been executed it does not necessarily follow 
that the whole of the contract between the parties has been 
reduced to the form of such a document. In many cases a pro- 
missory note or hundi may merely be a written security taken 
for the loan. 

Where in a suit on a hundi, which was inadmissible in 
evidence, being written on stamps which were not properly 
cancelled, it aiipeared that besides^ the hundi ^ the defendants, 
executed a receipt which referred to it and contained an acknow- 
ledgment of receipt of the amount, and also wrote a letter to_ a 
certain firm showing that the arrangement between the parties, 
was that the plaintiffs were to discharge the defendants’ liability 
to the firm and the defendants promised to pay this amount to 
the plaintiffs and in token thereof the Jmndi was executed: 

Held that thisi, was not a case, in which the whole of the con- 
tract was embodied in the hundi, and the receipt and the letter 
were admissible for the purpose of showing the whole arrange- 
ment between the parties, the passing of consideration and the 
promise to repay. Even if the plaintiffs were not able to prove 
the whole contract by this additional evidence, they could 
succeed if their suit were treated as one for the recovery of 
money had and received, or for compensation for the amount paid 
by them on behalf of the defendants to the creditor of the latter,, 
under section 70 of the Contract Act. 

According to section 98(e) of the Negotiable Instruments 
Act, where fhe acceptor of a bill exchange is one of the drawers 
thereof, all the drawers are liable thereon even without any 
notice of dishonour being given. Sheikh Akhar v. Sheikh Khan, 

I. h. R., 7 Cal., 256, Banaw Prasad y. Eazal Ahmad, T. L. R., 

28 Ail,, 298, Bfi. Nath Das y. Angad Singh ^ 7 A. L. J., 459, Bam 
Samp V. Jasodha Kumoar, 1, Jj. R., 84 AIL, 158, Baij Nath 
Das Y. Salig Bam 16 Indian Cases, 33, Muihu Sastrigal v, 
Visvanatha, 1. E. R., 38 Mad., 660, Gurdas Mai y . Ishar Das, 

60 Indian Cases, 107, and Pramatlia Nath Sandal Y. Dumrka 
Nath Dey, I. L, R., 23 CaL, 851, referred to. 

Kimdan La! v. Bhikari Das, Ishwar Das, I. L. R., 51 
' AIL' „■ : .,y ■■■' ... 'y \ .... 530 

Dmimemm op payment— Statement in application for execution. 

See GiyH Rrocediire Code, order XXI, rule 2(1) ... ... 237 

Civil Peocebuee Code, bwtioi^W— S tay of suit— 'Matter in is me'' 

— Recurring liahilify—Svifs for rent for successive years.'] Sec- 
tion 10 of the Civil Procedure Code is not applicable to suits for 
recovery of rent for successive years; the pendency of an earlier 
suit for arrears of rent between the parties does not, therefore, 
bar the court from proceeding with a later suit for rent of siibse- 
. , • ' quent ,yea^s*.^' ^ ' y 
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The mere fact that, uiie issue is common in the two suits 
would not necessitate the stay of the subsequent suit. Aitiiuugh 
fhe words “matter in issue” cannot be held necessarily to mean the 
subject-matter in dispute, they must clearly mean the entire . 
matter in controversy and not one of several issues m the case. 

Gargi Din v, Debi Cbaran, I. Li. E., 51 All. ... ... lOn 

Civin Pkocbdxjeis Code, section li — Constructive res judicata — ^Failure 
by defendants in suit for specihc performance of contract of sale to 
claim right of pre-emption ... ... ... ... 842 

Civil Procbduee Code, section lL—ParUiio7i suit — Res judicata as 
between co-defendants — Confiict of interest inter se unnecessary,} 

In a pariition suit, if, for the purpose of giving relief to the 
^ piaintid, a question has to be aeciued as betw’een tHe difterent 

parties whether they are arrayed as plaintiffs or delendants, the 
^ decision is binding un all the parties, so as to be res judicata 

I' as betw^een any co-defendants although there was no contlict of 

i ^ interest in the suit as between those defendants. Parsotam Rao 

j * Tantia v. Hadlia Bm^ i. L. K., '6*1 Ail., 469, followed. Nalini 

. Kanta Lahiri v. Sarnamoiji Debya, iU C. W. N., 531, referred to. 

i Muhammad Akmad v. Zakur Altmady I. L. R., 44 AU., 334 and 

I Gancjaram Balknskna v. Vasudeo DaUatraya, L L, R., 47 Dom., 

534, distinguished. . 

Ejaz Ahmad v. Saghir Bano, I. Xj. E., 51 Ail, ... 850 

Civil Peogedube Code, section il— Legal reyresentative of de- 
f ceased judgement-debtor — Claim by legal representative that pro- 

perty is his own and not an asset of the deceased judgement- debt or 
I — Separate suit not maintainable.] Where the legal representative 

j of a deceased judgement-debtor asserts that the properry attached 

I and sought to be sold is his own property, acquired by him under 

a transier previous to the attachment, and is noi part of the 
assets of the deceased judgement-debtor, the question is one which 
comes within section 47 of the Civil Procedure Code. Hence, 
where no such claim was raised in the execution court and the pro- 
j sold and was purchased by the decree-holder, a suit to 

I recover the property, based on such a claim, dees not lie. Seth 

I Chand Mai v. Durga Dei, I. L. R., 12 Ail., 313 and Dulla v. Shib 

\ Lai, L L. E., 39 All., 47_ followed. Gulzari Lai v. Madho Bam, 

] I. li. R._ 26 All., 447, Bhagumti v. Banwari Lai, 1. L. R., 31 

L AIL, 82, and Bulaqi Das v. Kesri, I. L. R., 50 AIL, 686, dis- 

j tinguished. 

i Imtiaz Bibi v. Kabia Bibi, I. L. R., 51 A‘l. ... 878- 

Civil Peocedueb Code, section 47 — Question heiwem judgment-debtors 
I inter se — Dispute as to the order in which several properties are to 

■ be sold — Question relating io execution, discharge or satisfaction of 

decree.] Per Sen, J., (Niamat-ullah, X., dnhitanie) : — A dispute 
between two judgment-debtors inter se b.s to the order in which the 
i properties belonging to each, respectively, are to be sold in 

execution of a decree for sale on a mortgage is not a question 
arising “between the parties” within the meaning of section 47 
‘ * of the Civil Procedure Code. 

; Per Niamat-ullah, J. : — The question whether an order decid- 

ing such a dispute by imposing certain conditions, on the fulfilment 
j of which the properties would be sold in a certain order, is justifi- 

! able is not a question relating to “the execution, discharge or satis- 

^ faction of the decree’’ within the meaniDg of section 47 of the Civil 

i ‘ Procedure Code. 

! The view that section 47 can, under no circumstances, 

' ^J-PP^y to a question as between two judgment- debtors infer se is 

not free from doubt. The words “between the parties” do not 
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implY that such parties must hare been arrayed as plaintiff and 
defendant. If the scope of the section is narrowed down only to 
cases in which questions relating to execution, discharge or satis- 
faction of the decree arise between the^ decree-holder and the 
judgement-debtor, the very object underlying that section may be 
frustrated. 

Raynor v. The Mussoorie Bank, Ltd., 1. D. ^ 

Anandi Ktinwari v. Ajtidliia Nath, I. L. B., oO All., 379, 
Bhagwati v. Banwan Lai, I. L. E., 81 All., 82 and Vedam^a 
Aiyar v. The Madura Hindu Labha Co., Ltd., [19*i4j A. i. it-, 
(Mad.), 365, referred to. 

Abdul Aziz v. Abdul Bahim, I. L. B., 51 All. ... 752 

Civil Peooedtjbb Code sections 47, 145; obdeb XXI, bulbs 9{), 

92(3) Surety for performance of order of Court — '"Party to suit 

—Objections by surety to attachment arid sale of lus property-^ 
Confirmation of sale — Suit by surety directed against the sale, 
not maintainable— Bes judicata in respect of execution proceed- 
ings.'] A surety for the performance of an order passed in execu- • 
tion proceedings executed a security bond hypothecating certain 
property and also personally binding himself in case the property 
proved insufficient. Enforcement of the surety s liability was at 
first attempted as against the hypothecated property, but for certain 
Teasons it was given up and the court ordered enforcement 
against the person and other property of the surety. Accord- 
ingly a house belonging to him was attached and sold. After 
the sale he made an application purporting to be under order 
XXI, rule 90, of the Code of Civil Procedure, and another 
under section 47, both being on the ground that the house 
not he sold unless and until the hypothecated property was sold 
first. Then he filed a suit for a declaration to the same effect 
and' withdrew his applications, which were accordingly dismissed 
and the sale confirmed. On the question whether the suic was 
maintainable, held : — 

(1) Section 47 of the Code of Civil Procedure does not bar 
the suit because that section does not in terms apply to a surety, 
inasmuch as he is not a party to the suit. The effect of sec- 
tion 145 is that for purposes of appeal only he is deemed to be 
a party to the suit, and not that section 47 as a whole is appli- 
cable to him. 

(2) When an order for execution is made against a surety 
under section 145, his position becomes that of a judgement- 
debtor. The proceedings taken against him are in the nature 
of execution proceedings and it is implied that he may make 
any objections which a judgement- debtor might make, though 
the mode in which they are to be made has not been exprt'-ssiy 
provided. If he raises objections to the sale and the objections 
are dismissed and the sale confirmed, he is bound by the orders 
passed against him and is not entitled to re-agitate the same 
questions by means of a separate suit. Such a suit is barred 
bv the principle of res judicata and also by order XXI, rule 
92(3). 

(3) A suit for setting aside a sale may lie, even after con- 
firmation of the sale, if the decree itself be attacked on the 

of want of jurisdiction or fraud. But where the ground 
only to an irregularity of procedure in exe- 
not to want ol juris diction, such a suit does not 


Mia Singh, I. li. E., 51 All. 
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CiTiL Peocedure Cobb, section 60 (fe) — Provident Funds ... 845 

Civil Pbocebure Code, section 66 — Sale in execution — Benami 
purchase — Real purchaser obtaining title by adverse possession — 
Dispossession by transferee from benamidar — Indian Limitation 
Act (IX of 1908), section 28; article 144.] If after an auction 
sale of immovable property in execution of a decree the real 
purchaser has for twelve years possession adverse to the certified 
purchaser (his henamidar) and is then dispossessed by a transferee 
of the certified purchaser, he can sue for possession on the title 
acquired by him under the Indian Limitation Act, 1908, section 
28 and article 144, and need not aver or prove that the auction pur- 
chase was made for him ; section 66 of the Code of Civil Pro- 
cedure, 1908, therefore, does not apply in that case. 

Abdul Jalil Khan v. Obaid-ullah Khan, I. L. E., 51 !AI1. 675 

Civil Procedure Code, section 92 — See Muhammadan law ... 30 

Civil Procedure Code, sections 105(2) and 151 — Question of law 
wrongly decided in order of remand — ^Not appealed — Inherent 

power to remedy injustice ... ... ... ... 780 

Civil Procedure Code, section 115 — “Case decided”. See Act 

No. XrV of 1'920 (Gharitahle and Keligious Trusts Act), section 7 957 

Civil Procedure Code, section 115 — ^Not applicable to matters under 
the Agra Teuancy Act ... ... ... ... 1020 

Civil Procedure Code, section 115 — ^Deposit of mortgage money in 
favour of two persons — Court’s failure to decide claim by one that 
he was sole mortgagee by survivorship — ^Ee vision ... ... 1016 

Civil Procedure Code, section 115 — Revision of first court deculon, 
although confirmed in appeal and although no ground for revision 
of appellate court decwon,"] If a trial court has acted illegally 
or with material irregularity in the exercise of its jurisdiction, the 
High Court has power to interfere in revision, provided that no 
appeal lies to the High Court. Section 115 does not require that 
no appeal in the meantime should have been preferred to the court 
of the District Judge, or that, if an appeal is preferred, it is only 
the order of the District Judge which can be revised. 

And, when the record has been sent for, there is no force in the 
technical objection that the revision is described as one from the 
appellate order. 

Mahadeo Prasad v. Kbubi Earn, I. L. B., 51 All. ... 1023 

Civil Procedure Code, section 115 — Revision — Practice — Where 
other* remedy available — Criminal Procedure Code, section 476 — 

Costs,'] There is no invariable rule of the High Court under 
which an application for revision under section 115 of the 
Code of Civil Procedure should be refused where any other 
remedy is open, excepting, of course, in cases where an appeal 
lies to the High Court. 

A civil court taking proceedings under section 476 of the 
Code of Criminal Procedure would have jurisdiction to award 
costs to one or the other party in a case where the parties to 
such proceedings are the same as those in the civil litigation. 

It has no jurisdiction to award costs of such proceedings against 
a District Magistrate on whose application, drawing the atten- 
tion of the court to the production of a seemingly forged docu- 
ment in a suit in that court, the proceedings were started, but 
who was not a party to the suit itself- Gang a Char an v. Baddel, 

19 Indian Cases, 736 and Dehi Das v. Ejaz Husainy 1. L. E., 

”28 AIL, 72, referred to. 

Emperor (through District Magistrate of Etawah) v. Bi- 

hari Lai, I. L. E„ 51 All ... ... 338 





Civil Pboo®tibe Code, section U5-Suporsession of reference before 

“p.nQA decided’’. See Arbitration , ••• 

Civil Peooedube Code, sections 115 and ISl-Iaterference not barrr 
bv possibility of another relief subsequently o - • 

CtvTT ^Pkoobdtieb Code, section 115; oedee IX, eclb 9—Beviswn^ 

for default-Bestoration-Md^^^^^ 
to r/sw/f The setting aside of an order dismissing a suit for 

E hsTSs,-;. rB;s s;*'.s,sirBir 

'■ 11“ K's: .. » 

Civil Peooeduee Code, section 115; oedee XXI, edles 89 f d 9d (2) 
^Amlicatton for setting aside execution sale— Failure to implead 
aftrZlLApplicL not lound to ’ 

fhem—Dutv on court to gtue notice to all persons affected— Uem 
sZ-8^ of section 111 clause {c)-A<hptm.g rule of procedure 
not warranted bp law.] In execution of a simple inoney decree 
the property of the judgement-debtor was sold m three lots 
purchased by several persons, some of whom purchased on thei 
own behalf and some on behalf of others. The judgem^t-debtor 
applied under order XXI, rule 89, of the Code of Civil Procedure 
to^^ave the sale set aside. In this application he mentioned the 
names of the purchasers according to his knowledge, but .fa^ed lo 
implead all the real purchasers. He repaired this omission Utei 
on^ but beyond 30 days after the sale. His applica ion was 
rejected on this ground. He appealed and being unsuccessfiii 

thif Ser XXI, ^ rule 89, of the Civil Procedure Code 
does not require the applicant to nominate any person as the 
opposite party, and it is not essential that there should be an 
application in writing in which the auction pnrebasers must be 
shown as opposite parties, as defendants are described a 
plaint. Order XXI, rule 92 (2) indicates that the duty of giving 
notice to all persons affected should rest on the court or 
its officials, and there is nothing to indicate that the applicant 
for setting aside the sale should trace out who are the parties 
affected by his application and make them loarties to it. 

Held, also that where a court had acted, as in the present 
case, by* inventing a rule of procedure for itself, which was 
not warranted by the law, the case was net one of a mere wrori^ 
decision on a point of law, and the High Court was not only com- 
petent to interfere in revision hut should interfere. 

If the result of a decision by the lower court is an illegal 
action, or action which mav be described as material irregularity, 
the High Court has jurisdiction to interfere under section 115, 
clause G;), although the result may have been arrived at by follow- 
ing a ruling of the High Court. 

Yad Ram rr. Sundar Singh, l.-L-lSt. ^5 All. 426, distinguished. 

Ishar Das v. Asaf AK Khan, I. H. E.. Si AIL, 186, Balaknshna 
TJdamr v. Vasudeta Ayyar, I. Ij. E., 40 Mad., 793, JA\d,n- 
wanti Kuer -r. Shea Shankar. 4 Pat., Jj. I., 340, Btrj Mohnn 
Thakur v. Bai XJma Nath Chowdhry, I. H. E., 20 Cal., 8, 

Umed Mai Y . Ghand Mai, I. L. E., 64 Gal. , 338. referred to. 
Karamat Khan v. Mir AH Ahmed, Weekly Notes, 1891, p. 121, 
and AU GatiJiar Khan y. BansidhCr, X. H. B., 15 AIL, 407, dis 
approved- Begum v. Haider Shah. 9 A. li. J., 12, and 

Bamraj Singh Y, Rahi Prasad 63 Indian Cases, 140, referred to. 

Dip Chand u. Sheo Prasad, T. L. B., 51 AIL ... 910* 
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Civil Procedure Code, sectioj^ lol — Application for setting aside 
auction sale — Dismissal for default — Restoratmi,] Under sec- 
tion 151 of the Civil Procedure Code a court has jurisdiction to 
restore an application for setting aside an auction sale, which was 
dismissed for default of appearance. 

Yudhistir Lai v. Fateh Singh, I. L. R., 51 All. ... 901 

Civil Procedure Code, section 151 — Inherent power to supersede 

reference tp arbitration, See Arbitration ... ... ... lOlO- 

Civil Procedure Code, section 152 — Amendment of judgement and 
decree on ground of accidental slip in judgement of predecessor 
in office.'] Under the provisions of section 152 of the Civil Procedure 
Code it is open to a court to correct the errors arising in the 
judgement and the decree from an accidental slip in the judge- 
ment; and this can be done by a successor in office of the judge 
who passed the judgement and decree in question. Surta v. 
Ganga, I. L. B., 7 AIL, 411: 875, Shahab Din v. Siraj-ud-din, 

17 Indian Cases, 418, and Lahshrnan Iyengar v. Narayana hjen- 
gar, [1924] A. I. B., (Mad.L 225, distinguished. 

Hukum Singh v. Surajpal Singh, I. L. E., 51 AIL, ... 67*2 

Civil Procedure Code, order I, rule 1 — Joinder of plaintiffs — Three 
co-sharers joining in one suit for profits against a lambardar'—Act 
{Local) No. 11 of 1901' {Agra Tenancy Act) t sections 163 and 164.] 
Several co-sharers may, by virtue of order I, rule 1, of the Civil 
Procedure Code, join as plaintifs in one suit for profits against a 
lambardar under section 161 of the Agra Tenancy Act, 1901, in- 
asmuch as the right to relief arises out of the same act, namely 
the non-distribution of profits by the lambardar on the due date. 

Pi are Lai v. Jhabba Lai, I. L. B., 51 AIL ... 994 

Civil Procedure Code, order II, rule 2 and order XXXIV, rule 
14 — Mortgage — First suit for interest only — Second suit for prin- 
cipal — Whether suit maintainable.] In a simple mortgage the 
condition was that the mortgagor would pay the principal with 
interest in five years, that the interest was to be paid every 
sis months and that the creditor was entitled to recover the 
interest by a separate suit. After the principal money 

had become payable the mortgagee sued for the 

interest alone, claiming only a personal relief, and the suit was 
decreed. While the suit was pending the mortgagee filed another 
suit for recovery of the principal by sale of the mortgaged property. 

Held that the second suit w^as not bamd by order II, rule 2 of the 
Code of Civil Procedure, by reason of the provisions of order 
XXXIV, rule 14. Muhammad Hafiz v. Muhammad Zakariija, 

I. L. R., 44 AIL, 121, and Kishen Narain v. PaJa Mai, L L. B., 

4 Lab., 32, distinguished. Indarpal Singh, v. Mewa Lai, I. L, B-, 

36 AIL, 264,' referred to. 

Lalta Prasad v. Puran Lai, L L. R., 51 AIL ... ... 974 

Civil Procedure Code, order IX, buj^e 13, and order XXXW, 
rule 3 — Final decree for forecloRure passed ex parte — Setting 
aside ex parte decree — Jurisdiction.] Although order XXXIV, 
rule 3, of the Civil Procedure Code does not require notice to be 
given to the defendant before the passing of a final decree for fore- 
closure, yet if on account of the want of such notice the defendant 
is absent and the final decree is passed ip bis absence, such 
decree is an bt parte decree and the provisions of order TX, rule 
13. are applicable to it. The court has jurisdiction to set it aside 
if there was sufficient cause for the non-appearance of the de- • 
fendant; and want of knowledge of the plaffiAiffV application for 
a final decree is a sufficient cause.* 
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Mahadeo Pande v. Somnath Pander I. L. R., 48 AIL, 828, 

Bamji Lai v. Karan Singh, I. L. R., 89 AIL, 532, Sital Singh v. 
Baijnath Prasad, I. Ij. R., 44 AIL, 668 and Bihi Tasliman v. 
Harihar Mahto, I. L. R., 32 CaL, 253, referred to. 

Awadh Bihari v. Pahiman, I. L. R., 51 AIL, 634 

•Ci’viL Peocedubb Code, oedee XX, eule 14 and oedbr XXI, bulb 15 — 
Pre’emption — Joint decree in favour of two co-plaintiffs — Execu- 
tion of whole decree by one decree-holder — Whole money deposited 
by one without contribution by the other — Possession of whole pro- 
perty delivered to Mm — Suit by the other for half share.'} A and 
B jointly filed a suit for pre-emption and a joint decree was passed 
in their favour. B deposited the whole of the pre-emption money, 
though apparently without any specific allegation that he was 
doing so solely on his own account, and applied for execution in 
his own favour and possession was delivered to him of the entire 
property. A then filled a suit against R for a half share. It was 
found that A had not contributed anything towards pay- 
ment of the pre-emption money. No agreement or understanding 
between A and B was pleaded or proved that B was to make 
the payment on behalf of both and that the accounts wmld be 
Brdjusted afterwards. It was further found that A was merely 
a dummy in the pre-emption suit and that R had made him a 
co-plaintiff merely to prevent him bringing a separate and possibly 
•collusive suit for pre-emption against the vendees. On these 
facts, Held — 

Per SuLAiMAN, J. — The mere passing of a decree for pre- 
emption does not confer on the plaintiffs any title to the property; 
it is the payment of the pre-emption money which gives them such 
title. A co-plaintiff who refuses to pay the pre-emption money 
Within the time specified in the decree cannot be allowed to 
•olaim a share in the property if afterwards he is in a position to 
contribute. 

In order to determine in what proportion the joint plaintiffs 
are to share the property, the circumstances under which the pay- 
ment was made must in each case be inquired into. If any one 
of the co-plaintiffs has really refused to contribute towards the 
payment of the purchase money and in that way impliedly with- 
drawn his claim, and the' payment of the whole amount is made 
by the other co-plaintiff, there being no arrangement or under- 
standing about any contribution to be made later on, the whole 
property ought to go to the latter. 

The deposit of the pre-emption money within the time fixed 
by the decree is not a proceeding in execution of the decree and, 
therefore, order XXI, rule 15 of the Civil Procedure Code does not 
apply to it. 

Per Boys, J. — It is impossible to hold that the trial court in a 
pre-emption suit must, when the money is deposited by one of 
two or more co-plaintiffs, inquire into the question whether the 
money is deposited on behalf of all the plaintiffs or only on behalf 
of one. 

Prima facie the deposit must be taken to be made on behalf 
■and for the benefit of all the decree-holders, unless the application 
accompanying the tender contains any specific allegation that the 
plaintiff making the deposit is doing so solely on his own account 
and claims to reap the whole benefit of the decree. 

The principle of order XXI, rule 15 w^as applicable to the 
deposit of money in accordance with a pre-emption decree; and 
the deposit, whether made by the one co-plaintiff out of bis own 
f ockel or not, would enure to the oenefit of the other co-plaintiff 
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also. The application for delivery of possession was of course an 
application in execution and order XXI, rule 16 applied to it. 

In face of the finding, however, that the present plaintiff was 
merely a dummy in the pre-emption proceedings, he could not now 
plead that the deposit made and the possession obtained by the 
present defendant enured to his benefit. 

Anrup Misir v. Bam Harakh, I. L. B., 61 All. ... 99i3- 

CiviL Peooeduee Code, oedeb XX, eule 14 (‘2), oedee XXII, eulbs 

4(3) AND 11, See Pre-emption ... ... ... 267 

Civil Peooeduee Code, oedee XXI, eule ^{l)-^xecution of decree^ 
Decree-holder certifying 'payment out of court — Limitation — State- 
ment of payment in application for execution — Decree payable hy- 
instalmenU — Provi'Sion that on default of any two successive instal- 
ments the whole of the balance shall he paid — Act No. IX of 
1908 {Indian Limitation Act), articles 181 and 182(7).] There 
is no period of limitation applicable to a decree-holder certifying 
a payment under order XXI, rule 2(1), of the Civil Procedure 
Code. 

It i,s not necessary that a decree-holder must certify the 
payment some time before the decree wduid, if such payments 
were ignored, be time-barred. 

A statement of payment made by the decree-holder in the 
application for execution satisfies the requirements of order 
X^, rule 2(1) and permits him to prove that the payment was 
in fact made. 

If, after an application for execution has been made, the. 
decree-holder makes a statement purporting to certify an alleged 
payment, then if such statement is made before any controversy 
arises, either by a court officer reporting the application to be 
barred by limitation or by objection by the judgement-debtor or 
otherwise, such statement has the effect of a certificate. But 
if such statement is made after controversy arose, while there- 
is no reason why the court should refuse to allow the statement 
to be filed for any other purpose than that of constituting a 
certificate, e.g., to place on record evidence suggesting that the- 
omission in the application for execution was a bond fide mistake, 
it cannot have the force of a certificate. 

Where a decree directs payment by instalments on named, 
dates, and further directs the judgement-debtor to pay the- 
entire balance due if he makes default as to any two successive- 
instalments, then — 

(1) If the application for execution is one for the payment 
of instalments under the first part^ of the decree, it will be- 

'4 governed by article 182(7) of the Xiinutation Act, and the date 
from which limitation will run as regards each instalment will 
be the date on which that instalment was due. 

(2) IPer SuLAiMAN, A.C.J., and Boxs, J., (Mueeeji, J„) 

dissenting]. If the application for execution is one for the re- 
maining unpaid balance of the decretal amount under the second 
part of the decree, it is not governed by article 182 at all but 
by article 181 and limitation will run from the date of the last 
of any two successive defaults, the decree-holder being entitled 
to recover the whole balance due less the amount of any mdivi- 
dual instalments which, regarded as individual instalments, are 
already Wmd by limitation. . , 

In cases of this description it is undesirable to mterpret 
the application too strictly; the court may well pay regard to- 
the substance of the application. 
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Peare Mohan v. Raghu7iath, I.L.E., 50 All., 259, Shankar 
Prasad v. Jal-pa Prasad ^ 16 All., 371, Lachnii Narain 

V. Sarju Prasadj 39 All., 230, Maung Sin v. Ma Tokt 

ij.E., 54 I.A., 272, and Muhammad Islam v. Muhammad Ahsan, 
I.L.R., 16 All., 237, referred ' to. Bahy Muhammad Saha v. 
Aijanmai, 26 O.W.N., 529, dissented from. Baij Nath v, Panna 
Lai, I.L.R., 46 All., 635, GokuL Chand v. Bhika, 12 A.L.J., 3S7, 
and Bliajan Lai v. Gheda Lai, 12 A.L.J., 825, overruled. ChhaL 
tar Singh v. Amir Singh, I.L.R., 38 All., 204, not approved. 

Joti Prasad v, Sri Chand, I.L.R., 51 All. 

Civil Pkocedukb Code, oi?dek XXXIV, rule 5 — Final decree for . 
sale passed pending an appeal from a preliminary decree — VaU 
iditij,] A final decree for sale on foot of a mortgage, passed 
during the pendency of an appeal from the preliminary decree 
which IS eventually affirmed by the court of appeal, is valid 
and binding on the parties ' and is capable of execution ; but 
since it can not include costs of the appellate court the moii- 
gagee seeking to execute it cannot insist on including such 
costs, as he could do if he obtained a final decree on foot of 
the preliminary decree passed on appeal. Lalman v. Shiarn 
Singh, 24 A. L. J., 288, distinguished. Gajadh'ar Singh v. 
Ktshan Jiican Lai, 1. L. R„ 39 All., 641; Fitzholmes v. Bank of 
Upper India, Ltd., J. L. R., 8 Lah., 253; and Joivad Husain 
V. Gendan Singh, 24 A. L. J., 765, referred to. 

Khair-im-nissa Bibi v. Oudb Commercial Bank, Ltd., 

1. L. IL, 51 All. . 


Civil Pbooedubb Code, order XLI, bux.e 19 — Appeal dismissed for 
default'— ;-Pleader engaged in another court — "'Sufficient cause'" for 
restoration.] When an appeal was called on, the appellants were 
present in court but their pleader was arguing a case in another 
court near by, and one of the appellants went to call him. The 
pleader came up after 10 or 12 minutes, but the appeal had in the 
meantime been struck off in default. An application for restora- 
tion was disallowed. On appeal the case was restored and it was 
held that in these circumstances it would ha^ve been the proper 
course for the court to have stood the case over for a few minutes 
to enable the pleader to attend. Whilst courts of law have a 
right to insist .that parties and their . pleaders shall be ready when 
the case is called on, allowance must at times be made for an 
inevitable happening such as this case and some indulgence shown 
in order that the parties may have their case decided cn the 
merits. 

Nathu a. Babu Bam, I. L. R., 51 AIT. 

OivTL Procedure Code, order XLI, rule ZZr— Appeal— Jurisdiction- 
Competence of appellate court to give a decree in favour of a per- 
son mot a party to the appeal before it.] On the death of the 
. plaintiff to a suit as next reversioner to set aside a mortgage 
made by a Hindu widow an apidication for substitution was 
made by one M, alleged to be the widow, and ML, alleged 
to be the son of the deceased plaintiff. These persons were 
brought upon the record, and a decree was passed in favour of 
ML upon the following findings that the original plaintiff 
was a collateral heir of the last male owner of the property 
-claimed; (2) that M was his lawful wife; (3) that ML was M’a 
son by a former husband and not the son of the last male owner, 
but by a caste custom he was to be counted as the natural son 
■of the last male owner ; (4) that the mortgage in favour of the 
defendant was without legal heGessity. 

On appeal by the mortgagee, the finding of the trial court 
as to the caste custom set up by ML was not sustained. 


' _ 
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M bad not appealed; but it was argued that sbe ought to 
be given a decree under order XLI, rule 83, of the Code of Civil 
Procedure. 

Held, the powers given to a court by order XLI, rule 33, 
were of a very special nature and should be exercised sparingly ; 
and the present case was not one which called for tbeir use. 

The scope of order XLI, rule 33, explained. 

Purnell v. Great Western Railway Conij)any, [1876] 1 
Q.B.D., 636, Sandjord v. Porter, [1912] 2 ir. B., 551, Attorney- 
General v. Simpson, [1901] 2 Ch., 671, Rangam Lai v. Jhandu, 

I. L. E,., 34 All., 32, Simpson v. Attorney -General, [1904] A.C., 

476, Phintly v. Gaskell, [1905] 2 Cb., 656, Rutherford v. Ruther- 
ford, [1922] P., 144, Rutherford v. Richardson, [1923] A. C., 1, 
Mahomed Khaleel Shirazi v. Les Tanneries Lyonnaises, I.L.E., 

49 Mad., 435 and Chockalingam Cheity v. Seethai Ache, 26 
A. L. J., 371, referred to. 

Eulda r. Mewa Lai, I. L. R., 51 All. ... ... 03 

€i7IL Peocbdubb Code, order XXtl, rule 33 — Whether appellate 
court can pass decree against a person not party to the appeal — 
Hindu law — Alienation by manager — Right of transferee from 
coparceners to question the alienation.'] Order XLI, rule 33, 
of the Code of Civil Procedure does not authorize the passing 
of a decree against a person who is not a party to tbe appeal, 
thougb it allows a decree in favour of a plaintiff who has not 
appealed. 

A transferee of any property or interest in property from a 
■coparcenary body acquires along with that property or interest tbe 
right of the coparcenai-y body to call in question a previous 
alienation made by the manager of the family, otherwise than for 
legal necessity, for the purpose of protecting or defining tbe 
property or interest acquired. Hence, when a manager executed 
a mortgage without legal necessity, and subsequently tbe copar- 
ceners executed a second mortgage in which no mention was made 
of the first, and the second mortgagees obtained a decree for sale 
on their mortgage and at execution sale purchased the property 
subject to tbe first mortgage, it was held that the second mort- 
gagees were entitled to impugn the validity of the first mortgage, 
it being necessary to do so in order to define their interest ; they 
could also claim to avoid, as being by their purchase the successors 
in interest to the coparceners of the right to avoid. Ruh'a v. Mewa 
Lai, I. L. R., 61 AIL, 63, doubted. Nannu Prasad v. Nazim 
Husain, I. L. R., 50 AIL, 517, Muhammad Muzamil-ullah Khan 
V. Mithu Lai, I. L. R., 33 AIL, 783, Jagesar Pande v. Deo Dat 
Pande, I. L. E., 45 AIL, 654, 8 arju Prasad Rao t. Mangal Singh, 

I. L. E., 47 AIL, 490, Raj Ballaw v. Dalip Narain Singh, 
fl9'26] A. I. E., (AIL), 718, Siibba Gounden v. Krishnamachari, 

I. L- R.., 45 Mad., 449, Nasir-uddin v. Ahmad Husain, 25 
A. L. J. , 20, referred to. Durga Prasad v. Bhajan I. L. E,, 

42 AIL, 60, distinguished. 

Madan Lai u. Gajendrapal Singh, I. L. B., 51 All. ... 575 

Civil Procedure Code, schedule II, paragraph 5-—ArhitTation— 
Appomtment of fresh arbitrator when original arhiiraior refuses 
to act— Procedure — Cowt appointing arbitrator on remuneration, 
without parties' consent — Gioil Procedure Code, section 11b — -^'Case 
decided" — Order appointing fresh arbitrator.] The parties to 
a suit agreed to refer the dispute to the arbitration of a named 
arbitrator. An or tier of reference was made accordingly, but the 
arbitrator declined to act. The defendant then applied to the 
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court that anyoue X"tiS° wa“ no ^Jng““wmS 

be appointed as ^bitr.tor. The Pl“ % that the 

to have the case decided by an arbitrator an p ^ jj^^ed a 
arbitration be superseded. Thereupon j, 

the court insisted on its order. . i- orhitrator 

HM, i» £ WSS*S SJS. 5 «»• 

was not m pr^oce^ure, and the court’s order, 

graph 5. of the Code and directing the parties ' 

rst"'.’ szSo. 

tainted with material irregularity. . _ 

Held, also, that ; “der of Jhe^^urt,^ dewtog 
tro^ersy between should be appointed, was an 

:-*“"-3iE*roifs=‘T £'b., « ™ 

0„li l?»oc»m Co»n ramtu U. mmba™ 1*. S« AibiUatoii 

o.,ir» ASi^s ^ « 

•■ Procedure Code, sections 190 (o), lyoiin^?; hp 

'COMPBOMISE-Fumiip ZS’ woceedin.s- 

oral— Petition signed “®‘T j^o XVI of 1908 (Indian 
Wont of registration, epct of j of 1872 {Indian 

Begistration J^Z’Ql— 'Part performance”, doctrine of— 

Evidence Act), f ■, "Vhere an application for mutation 

Hoio far applicable to India^ W^ere ^ ^ t 

of names was contested “d tn^ omnpromise and asked 

application, stated that the^ a several parties in 

for mutation to be made ~„|je and possession was taken by 
certain shares, “d order was mad d P original ap- 

si.;r“vrs?i i si gj-* «>. .a. 

Ss X set up the compronuse as a bar : Held- 
In the usual type of family 

property which is admitted y is^no “exchange” or other 

of them is allotted to arrangement of this type 

“mlSly^and if madeUly, no question of registration 

fSir^^^dld dwXnt^wift thrpurpose°that they 

iirrs.i «{• »«•■>»■ '« 

.b. o. . 

to toSriSa.i..iH. to .totoc, 

of Registration Act, in proof of the arrange- 

r£ SXte -SlT.( to B«.ac' ito to. »«.« ptot 

thereof can he given. 
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Ji the terms were not “reduced to the form of a document” 
registration was not necessary, even though the value is Bs, 100 
or upwards; and while the writing cannot be used as a docu- 
ment of title, it can be used as a piece of evidence for what it 
may be worth, e.g., as corroborative of other evidence or as an 
admission of the transaction or as showing or explaining conduct. 

Where it has been found that there is no legally binding oral 
family arrangement, or that the arrangement, though reduced to 
writing with the intention that the document should be the docu- 
ment of title, cannot be proved for want of registration, and where,/ 
no question of estoppel arises, the mere facts that mutation has-^ 
taken place and that possession has been taken cannot remedy,, 
by virtue of what is known to English law as the doctrine of ‘ 

“part performance”, the absence of registration. 

The positive rules of law, contained, for example, in the- 
Transfer of Property Act, cannot be overriden by the doctrine of 
part performance, which is an equitable doctrine which arose in 
connection with the English Statute of Frauds. 

Tfigge v. Lavallee^ 15 Moo. P. C., 270, Bani Mewa Kuwar 
V. Rani Hulas Kuwar, L. E., 1 I. A., 157, Khunni Lai v. ■ 
Gohind Krishna, I .L. E., 33 All., 366, Hiran Bibi v. Sokan c - 

Bihi, 18 C. W. N., 929, Chokhey Singh v. Jote Singh, I. L. E.,' * 

31 AIL, 73, Maddison v. Alderson, L. E., 8 App. Gas., 467, 
Salamat-uz-Zamin v. Mashallah Khan, 1. L. B., 40 AIL, 187, 
Mulraj Khatau Y. Vishwanath Prahhur am, I. L. B., 87 Bom,, 

198, Maung Shwe Goh* v. Maung Inn, L L. B., 44 Cal., 542, 
and Arseculeratne v. Per era, [1928] A. C., 173, referred to. Ma^ 
homed Musa v. Aghore Kumar Ganguli, I. L. B., 42 Cal., 801, 
distinguished. Kunti v. Gdjraj Tiwari, 1, li, E., 46 AIL, 847, 
not approved. 

Bam Gopal t?. Tulshi Bam, I. L. E., 61 All. ... 7^ 

Consideration — Benewal of minor’s bond on attaining majority. See 

Acts — ^1872 — IX (Indian Contract Act) sections 11 and 25 (2) ... 164 

Contract— With certificated guardian, beyond his powers, is voidable 

and not void ... ... ... ... ... 1027' 

CoNTEDBUTiON, SeQ Act No. IX of 1908 (Limitation Act), article 61 606- 

Co-obligees — Heirs of a usufructuary mortgagee — Muhammadan law 
— Payment to and discharge hy one of the heirs — Powers of a de 
facto guardian — A’kar.] Where, upon the death of a usufruc- 
tuary mortgagee, his estate devolves upon a number of heirs under 
the Muhammadan law, each of such heirs has a distinct and 
defined interest in the mortgaged property, and payment to one of 
the heirs without the concurrence of the rest cannot operate as a 
valid discharge of the mortgage debt. 

Under the Muhammadan law a de facto gnardian of a minor, 

(e, g. an elder brother who has taken upon himself the manage- 
ment of the property inherited by himself and his minor brother 
from their father), has no authority to deal with the minor ’s 
interest in immovable property, which is technically described as 
a'kar, and cannot therefore give a valid discharge or release of the 
minor’s interest in the property which had been held by the father 
as usufructuary mortgagee. 

Bam Autar n. G-huiam Dastgir, I. L. B., 61 All. ... 53^ 

Co- sharer”. See Act (Local) No. XI of 1922 (Agra Pre-emption 
Act), sections 4(1) and 20 ... ... 629' 

Costs — Criminal Procedure Code, section 476, See Civil Procedure 
Code, section 115 ... ' ... ... 338 

5 
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Costs— Eefusal— Power to refuse costs to respondent for non-payment 
of deficiency of court fees m lower court ... .•■ _ - 

Co-TBN.««s, suit between^urisdiction, See ^t ^ocal) No. of 

1926 (Agra Tenancy Act), sections 99, 121 and 2d0 ... 

n^TT-orr, Dfi/iciencw w lower court demanded by appellate court 

respondent-^Power to refuse 

him hearinq — Power to refuse him costs,] Where the respondent 
(niaintiff) on being called upon by the appellate ^ 

Sorrdeficiency fn the court fee paid by him in the. first court, 
does not comply; the appellate court can not only stay issuing its 
to if It be i his fayour, but can refuse to hear him on the 
appeal and can., if the appeal fails, refuse him ^sts. Mohan Lai 
v^lraml Kishore, I. L. E., 28 All., 270, referred to. 

Baijnath d, Bhani Earn, I. L. E., 51 All. 

Covenant of iiTLE-Binding upon mortgagor’s transferee See Act 

No. IV of 1882 (Transfer of Property Act), section 05 (a) ... ^ 

Covenant soNNiNa- iSith the land — — . ' •" 

“.-Ssr = ,S!-SS? 

lourt— Summary trial] It is not right for a court to 
an offence and shut its eyes to a graver offence .which o“ tb 
facts found by it has been committed, and to refrain from oharg- 
Sf thr aecLed with that offence, and by such absten- 
■tion to justify itself in trying the case summarily.^ 

In all ordinary cases of conviction under secrton 323 of the 
Indian Penal Code there is a conviction for an. offence 
a breach of the peace, and the necessity and desirability of taking 
:eS under section 106 of the Code of Criminal Procedure m^t 
be judged in each case and must depend ipon how far .tlie. cir- 
cumstaices indicate that such a breach of tbe Peace i® bkely 

. tTrecur. Emperor v. Atma Ram. I. L. E., 49 All., 181.. and 
■ Muhammad Rahim v. Emperor, 23 A. L. J., 1068, explained. 
Sobha Ram, v. Emperor, Cr. Eef., No. 18 of 1928, decided on 

find of May, 1928, followed. , i 

Emperor v. Mewa Lai, 1- L. ±v., oi au. 

Cbiminad Peocedurb Code, sections 109, Lis charge under se^tm 

119— Further inquiry by Listnct Magistrate—Jurisdictton 
. .“Offence.”] A District Magistrate has no jnrisdiction undCT section 
436 of the Criminal Procedure Code (as amended by Act XVIll oi 
1923 ) to take np in revision, and order further inquiry into, the 
case Of a person against whom proceedings under section 10. 
were taken and who was discharged under section 119. bueh a 
person is not a “person aecnsed of any offence’’ within the m.ean- 
ing of section 436. Vedu Tayi Ammal v. Chidambarapelu Mla^, 

I L E Mad., 85 and Em-peror v. Roshan 8mgh,l.L. R., 4b 
All.,’ 235, followed. Etnjf-Empcror V. Fyaz-ud-dtn, I. Xi. B., 24 
All * 148, mot followed. ' 

*V Emperor 1 ?. Netir Abir, I. L. E,, 51 All. 

Cbimtnae, Pkocedprb Cope, section 119 — NofiV^.Er.nlence of 
■ ^^al repute— A dmissihilitv of susmnons-Adimssthtimi ^of 
previous nnviclions and the evidential value 
gnce— Procedure.] Tn proceedings nmler sechnn 110 of the Cri- 
minal Prncednre Code each man proceeded against is entitled, to 

a separate notice and not to have the charges which are png 
to be msde sgaitist bim with the charges that are being 

made against somebody else. 
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I The suspicion of a witness that the accused person coinmit- 

I 'ied a particular theft is wholly inadmissible. A witness can not 

I -say what he suspects. He can depose to facts within his know- 

ledge, and it will be for the magistrate to determine whether 
^hose facts alone or with other evidence create such a convic- 
tion in his mind as to justify calling for security. 

Evidence of general repute does not mean the placing of 
a heterogeneous mass of more or less general statements by any 
witness who can be produced to say something on hearsay or 
I otherwise and label it “general repute’*. A man’s general re- 

I pute is just as much a fact as any other fact which can be 

I proved by a witness, and the witness should be asked questions 

to show that he is in a position to know what the general re- 
putation of the accused is, and as to when and in what circum- 
^ stances he has heard the character of the accused discussed. 

The existence of previous convictions of offences such as 
theft is a matter which may and should be taken into considera- 
I tion as indicating the character and disposition of the accused. 

! » At the same time weight must be given to a consideration of 

the period that has elapsed subsequent to the last conviction, in 
order to see whether the accused has since shown a disposition 
to conduct himself properly. 

Proper procedure for making a Reference to the High 
Court pointed out. 

Emperor v. Earn Lai, I. L. E., 51 AIL ... ... 663 

Oeiminal Peooeduee Code, sECTJoisi 110 (c)~--Harhounng * 'thieves ''^ — 
Thieves'''' does not include dacoits — Indian Penal Code, section 
216A.] The provisions of section 110(c) of the Code of Criminal 
Procedure relating to harbouring of thieves are not to be applied 
to harbouring of dacoits, which is intended to be dealt with under 
the substantive provisions of section 216A of the Indian Penal 
• Code. 

Emperor v. Manni Lai Awasthi, I. L. B., 61 AIL ... 469 
jCkiminal Peooeduee Code, sections 110 and 117 {i)—Secimty 
for good hehaviour — Evidence — AdmissibUitij — General repute — 

**Bad (character*' — Hearsay evidence — Evidence that accused 
was suspected of certain thefts — Evidence that accused was 
previously bound over to be of good hehaviour.J In a case 
under section 110 of the Code of Criminal Procediiyf, a witness 
should not be allowed to state merely that an accused person is 
a “bad character”, as that expression is too vague; but where 
he immediately follows this up by saying that the person 
habitually commits theft, there is no ambiguity about his mean- 
ing and his deposition is relevant and admissible as evidence of 
general repute. 

Evidence of general repute must necessarily consist largely 
'o£ “hearsay” evidence. The reputation of a person means what 
is generally said or believed about Ms character. A witness 
may depose “I believe the accused to be a habitual thief, and 
that is what persons of the neighbourhood generally say about 
Mm”. Such evidence is admissible as evidence of general 
repute. 

The evidence of a witness w’-ho says that he himself sus- ‘ 
peeled the accused person of having committed a certain offence 
is admissible; evidence that the accused person has been so 
suspected by persons other than the witness, although it may 
be inadmissible for proving general repute, would nevertheless be 
'admissible as showing one of the grounds for the witness’s 
opinion. 
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Tlie fact that a person has on a previous occasion been bound 
over under section 110 may be stated and proved as one of the 
grounds on which the witnesses to general repute believe the 
accused to be a habitual offender. Emperor v. Kurwa 26 A.L.J., 
519, explained. Rahain AU v. King-Emperor ^ 11 A. L. J., 461, 
and Baj Narain Pandey v. Emperor ^ 25 A. Ij. J., 393, referred to. 

Emperor v, Xumera, I. L. ii., 5i All. 

Ceiminal Pbogedube Code, section 133 — Removing a trade or occu- 
pation — Borrow-pits dug for hrick-mahing — Order to cease the 
hrick^aking j and also to fill up the existing pits — Legality 
of latter part of order.] Where a Magistrate passed an order 
under section 133 of the Code of Criminal Procedure to stop a 
trade ' or occupation of brick-making which was going on in a. 
particular locality, on the ground that it was injurious to the 
health or physical comfort of the community inasmuch as the 
borrow-pits made for the purpose of brick-making became breeding, 
grounds for mosquitoes, and also to fill up the existing pits and 
restore the status guo : Held, that the power “to remove” any 
trade or occupation, conferred by section 133, did not cover such 
an order to restore the status quo by filling up the existing pits. 

Emperor v. Bhagat Ram, I. L. R., 51 All. 

Ceiminal Pbogedube Code, sections 133, 140 — Public nuisance — 
Finding of magistrate — Revision — Civil suit to question absolute 
order under section 140 — Maintainahility.] A court of revision 
should not examine the evidence and interfere with a finding of 
fact of a magistrate that a certain construction was a public 
nuisance. 

Although a conditional order made by a Magistrate under 
section 133 of the Criminal Procedure Code cannot, by reason of 
the second paragraph of that section, be questioned by a civil suit, 
there is no such bar to the absolute order, made under section 140, 
being questioned in a civil court. 

Emperor v. Duli Chand, I. L. E., 61 All. 


Ceiminad Pbogedube Code, section 1S9 A.— Public right, denial of— 
Power of Magistrate to require either party to get the question 
of the right decided by a civil court— Jurisdiction.] A Magistrate,, 
while staying proceedings in accordance with clause (2) of section 
139 A of the Criminal Procedure Code, has jurisdiction to direct a 
party to take proceedings in the civil court for decision of the 
matter of the existence of the public right in question and to fix a 
period of time therefor. 

Bisal Singh tj. Baljit Singh, 1. L. E., 61 AIL 
Cbikinal Pbogedube Code, sections 190(6), 195(1)(6)— lot No. XLV 
of 1860 {Indian Penal Code), section 211 — Complaint to police— 
Subsequent similar complaint in court— Prosecution for false 
charge — Cognizance on written report of police officer— Written 
complaint of court not required.] When a false charge is made 
to the police an offence under section 211 of the Indian Penal Code 
is complete; and it cannot be .said, merely because a similar com- 
plaint^ was subsequently made in a court, that the offence was 
committed in, or in relation to, any proceeding in any court, 
within the meaning of section 195(1) (6) of the Code of Griminai 
Pocedure, A complaint in writing of such court is not, therefore, 
necessary for prosecution for such offence. 

A Magistrate has the power to take cognizance under section- 
of the Code of Criminal Procedure on a written report by 
without that officer having taken action under 
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CJeiminal Procedure Code, section's 190, 197, 202, 561A-— Cogmg- 
ance — Jurisdiction of Magistrate to take cognizance — Search and 
seizure of property by District Magistrate on complaint of an 
ojfence requiring sanction under section 197 — High Court's power 
of interference— Act {Local) No. II of 1916 {U. P. Municipali- 
ties Act), section 82(1) — Public servant.] Where a District Ma- 
gistrate, on receipt of a complaint that a member of a Municipal 
Board had by contravening section 82(1) of tLe U. P, Municipali- 
ties Act committed an offence under section 168 of the Indian 
Penal Code, and in the absence of sanction of the Local doTern- 
ment required by section 197 of the Code of Criminal Procedure, 
took cognizance and started .an inquiry and 'under his orders a 
Subordinate Magistrate searched the house of the accused and 
seized his account books : Held, that the District Magistrate had 
no jurisdiction to take cognizance as he had done and that the 
High Court had inherent power to interfere, under section 561A 
of the Code of Criminal Procedure, and even independently of 
the Code. 

Emperor v. Bhairon Prasad, T. L. E., 51 All. ... 377 

C/RiMiNAL Procedure Code, sections 233, 234, 236, 239 — Joinder of 
charges against several accused — Abetment as alternative charge 
counts as a distinct charge — Joint trial of two accused for three 
offences of the same kind, each accused being also charged in the 
alternative icitli having abetted the other — Prejudice.] Two 
servants of a Government treasury were charged with three 
dffences of criminal breach of trust, committed within the space 
of twelve months; each accused was also charged, in the alter- 
native, with abetment of breach of trust committed by the 
other, in respect of each of the three items. They were tried 
jointly in one trial on all the charges. Held that when a man 
was charged in the alternative with embezzlement or abetment 
thereof he had to meet two distinct sets of circumstances, and 
each of the accused therefore was really tried for six offences. 

This was against the spirit of the provisions of section 233 of the 
Code of Criminal Procedure and was not covered by any of the 
pceptions detailed in the sections follov.ung it. The trial yvas 
illegal ; and the question whether the accused were prejudiced 
or not did not arise. 

The provisions of section 236 could not be utilized to declare 
the charge in the alternative of embezzlement and abetment 
thereof to he one charge; it involved two separate charges. 

Scope of section 239 discussed. Ram Prasad v. King- 
Emperor, 19 A. L. I., 796, and Emperor v. Sheo Saran Lai, 

I. L. B., 32 All., 219, referred to. In re Bal Gangadhar Tilak, 

I. L. E., 33 Bom., 221, distinguished . 

Emperor v. Janeshar Das, I. L. E., 61 All. ... 544 

Criminal Procedure Code, sections 240, 403 — Conviction on one 
of two charges — Withdrawal of revision application by complain- 
ant in respect of the other charge — Operates as acquittal on that 
charge — Trial for act falling within two sections of the Penal 
Code — Conviction under one section — Second trial under the other 
section barred.1 G was tried for offences under sections 211 and 
500 of the Indian Penal Code on the complaint of M that G had 
made a false report against M and B alleging that they had taken 
part in a dacoity. G was convicted under section 500 only. M 
applied in revision to the High Court for a sentence under section 
211 also, but withdrew the application. Thereafter B filed a com- 
plaint against G under section 211. On the question whether G 
could be tried again, — 
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He;., the 

Sion, wth the consent ocording to section 240 of the 

of the charge under ap^Ucable to every grade of 

Criminal i „o„rt the wtlidrawal had the effect of 

r^oqSftof on I charge under section 211 and G could not be 

""^r^rrlon o| the Prmdaions of 

Criminal Procedure tub secU^s other than sob- 

, against be tried for the separate 

section (1) ot section , acquitted of one charge ; 

charge when he has once been charges, namely under 

and in the present case i Indian Penal Code, were 

section 211 and under section ®°0 “ sub-seetion (2) of sec- 

framed not under sub-sectaon ^ q H., 618, followed. 

tion236. Slmrbefchanv.TJm E^pero^ lO O. ^ ^ 

Ghamandi Nath s. Babu Lai, I. L. B., 51 Ai . 

OffiMMAn ^99, exception 9 31S 

accused person. ^,3 , 46 -Comp;amt by Mian 

Criminal Procedure Code, sec * jointly in a warrant 

against an ' ch'avter XXXIII applicable— Section 

case — Magistrate • P . . . cannot try the Indians 

446 Where a Magistrate decided 

after discharging ' J, nf Criminal Procedure that a case 

linaer section 443 of the 0®^ of and 

ought to be Hurocean Mid some Indians were the co- 

the case, m which an L®' P ■ , g„bBeguently the Magistrate 

accused, was a warrant o^se and subsequent y . 

disohorged the ^XdTtarnf kieTsra^ 
grounds, and PT°?®®f ®^/ 445 of the Code are mandatory 
HeU, *e Pr°7«;°®® °; ®®^^“%ttMing^u section 448 that 
and a after once jurisdiction to try 

?rs?/£*si 

Emperor v. Banarsi Bas, I. L. R., 61 All. -•• 

TV 1-T-n'n rfrtTvTf ciB'pT’TON 408“”Bfl? l“~CT055“Ca565 One 

eEiMiNAL Pbocbdurb Codb, members of two parties were 

ifZ Sute^ Tthem wTs "eased on ^ail, and the 

otSr nartTapplied for bail for the purpose of instructing counsel, 

• ToiSle^lo opposite party would have a better chance of 
presenting their case before the court : ^ ^ 

HeU that the reasons alleged must weigh with a court, 
and if there was no danger of the applicant absconding if re- 
leased on hail, he should be released. 

Emperor v. Pateh Singh, I. L. B., 51 All . ... ^ 

».;■ ic. iiia. .1 mS ” 

(Agra Tenancy Act), sections 95 and ib/ ... 

Defamation— Sflander—Sfmt for damages— Imputation of dishonesty 
aaainst tradesman— Special damage, whether necessary Mail ce, 
Jh&mr necessary ingredient— Primlege—Xlefamatorij rmarfe_ in 
teriectei hy counsel during examination of witness by another 
^counsel— Costs y when allowable in full although claim only^ 
vartially decreed.] A complaint of cheating was broug.ht by 0 
against B, a partner in a trading firm, in respect of a transac- 
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tion with the firm. During the trial C was asked in oross- 
examination by B’s vakil whether B's firm ’^as the biggest firm 
of grain dealers in the city, and C said yes. i hereupon J?, the 
mnkhtar who was appearmg for C_in 

remark, audible to several persons in court, that B s firm_ were 
also the most dishonest people in the .city. The 
in a dismissal of the complaints. B then sued B for damages for 
slander. _ 

Held that the distinction in English law between slander 
being actionable per se in certain eases and not bemg ^^lonaWe 
in other oases without proof of special damage * 

recognized or followed with unanimity by the 
Even under the common law of England, slander o 
defamation is actionable in certain cases without ]^oof of 

damage, and one of such cases is where the plaintiff was ^cted 
by tbe words in his office, profession or trade. In such a case 
special damage, in the sense that actual and temporal loss has irt 
fact occurred need not he proved. 

The remark interjected by the mukhtar was entirely uncalled 
for and could not be regarded as being either » 
the interests of his client in the case or in the discharge of hie 
■ pmfe^S duty towards his client, and could uot in any sense 
be deemed to be privileged, and was actionable. ^ 

A malicious intent or an intent to damap the reputation of 
a person is not a necessary ingredient of actionable slander. 

Costs of suit were allowed to the plaintiff in full, although 

he had valued his claim for damages at Es. 6,100 “^J^htablLh 
hh allowed only Es. 200, in the absence of evidence to establish 
either loss of trade or any other actual loss. 

Bahim Bakhsh v. Bachcha Lai, I. L. B., 51 All. 

Defamation, See Indian Penal Code, section 499. exception 9 ... 313 

Defatot— Instalment decree. See Civil Procedure Code, wder XXI, 

•‘DE™SioN”-Delay hi' delivery "pall in 'market rat;. Bee Ac't'-^^^ 
No. IX of 1890 (Eailways Act), section 77 ,-r ,001 TT 

Discretion op ooOTT-Declaratory decree, See Acts (Local)— 1901— II 

(Agra Tenancy Act), sections 95 and 167 ... ••• V sna 

Discretion of CouRD-Suit for joint possession, See Joint property 303 
Dismissal for default of application to set aside auction sal^Ees- 
toration, S'ee Civil Procedure Code, section l»i ^ — 

Dismissal FOB DEFAULD-OrdeB of restoration-Eevismn- Case 

DismstfFCR DEFAULT-“'^fficient cause” for restoration. See Civil 
Procedure Code, order XLI, rule 19 ... f iq.>7 

EsTOPPEir-Acquisition of ° 

(Agra Pre-emption Act), sections 4(1) and ^29 

BSTOPPEL-Denial of mortgagor’s right by hfe f goa 

No. IV of 1882 (Transfer of Property Act), section boia) 

Estoppel— Befusal to purchase, See Act (I^cal) No. XI of 1922 (Agra 
Pre-emption Act), sections 5, 14 and 15 ... **• 

Evidence— General repute, See Criminal Procedure Code, sec ons 
no and 117(4) ... - *- *•* **. 

EviDENOB-General repute, See Criminal Procedure Code, s^tion UO .663 
Bvidbncb— Previous convictions. See Crinuinal Procedure Code, see- 
tion no 
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Evidence — S uspicion, See Criminal Procedure Code, section 110 ... 663 

Exectoion of dbceeb, See Civil Procedure Code, order XXI, rule 

2 ( 1 ) ... ... ... ... ... 387 

Execution of deceeb — J oint decree for pre-emption — Deposit of pre- 
emption money by one decree-holder, See Civil Procedure Code, 
order XX, rule 14 and order XXI, rule 15 ... ... 998. 

Execution op decree — ^L egal representative of deceased judgement- 
debtor—Cl aiming property as his own, See Civil Procedure Code, 
section 47 ... ... ... ... ... 878 

Ex PARTE—Pinal decree for foreclosure, See Civil Procedure Code, 

order IX, rule 13 and order XXXIV, rule 3 ... ... 634 

Ex-proprietary tenancy— A ccrual on foreclosure of mortgage, See Act 

(Local) No. n of 1901 (Agra Tenancy Act), section 10 ... 760 

Eamily arrangement — ^R egistration, See Compromise ... ... 79 

Final decree for foreclosure— Ex parte— Setting aside ... 634 

Final degree for sale— P ending appeal from preliminary decree — 

Validity ... ... ... ... ... 640 

Fraudulent Decree on award, See Act No. IV of 1882, section 53 ... 595 
Future maintenance — T ransfer of ... ... ... ... 612 

“Good faith”, See Indian Penal Code, section 499, exception 9 ... 313 
sGuaedian and ward — Heir of deceased guardian in possession of ward's 
property — Order calling for accounts from person not appointed 
guardian — Order directing him to pay a certain 'sum v^pon the 
accounts — Jurisdiction.'] On the death of a guardian appointed by 
court under the Guardians and Wards Act, his heir remained in 
possession of the ward’s property, though the heir was never ap- 
pofnted guardian. Subseq'juently the court appointed another 
person as guardian and ordered the heir to furnish accounts of 
-fehe minor’s property in his hands. Accounts being furnished 
^accordingly, they were scrutinized and thereupon the court ordered 
the heir to pay a certain amount over to the newly appointed 
guardian. Held that the Judge had no jurisdiction to make an 
order against the heir, who was not a guardian appointed by him 
hut was in possession of the minor’s property as a trespasser. 

The proper remedy was to direct the newly appointed guardian 
to institute a suit for accounts against him. 

^ Chandrika Rai v. Srikant Rai, I. L. R., 51 All. ... 899 

Guardian and ward — ^^S tarting a new speculative business is beyond 

powers of guardian — Contracts relating thereto are voidable ... 1027 

Hbabsay evidence— S uspicion, See Criminal Procedure Code, eeo- 

tions no and 117(4) ... ... ... ... 275 

High Court’s power op interference — -S earch and seizure of pro- 
perty by Magistrate on complaint of an offence requiring 

sanction, See Criminal Procedure Code, sections 190, 197, 202, 

561A ... ... ... ... ... 377 

Hindu law— A dojptto 1 ^— to adopt gmen hy a member of a 
joint Hindu family.] There is nothing to prevent a Hindu who 
is a member of a joint family giving a valid authority to his wife 
to adopt a son to him after his death, and the exercise of such 
authority is not dependent on her inheriting as a Hindu female 
owner her husband’s estate. Such an authority cannot be consi- 
-dered to be extinguished by reason of the other member or mem- 
bers of the husband’s family having succeeded to the estate by 
jwarvivorship. 
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Mussmnai Bhoohun Moyee Dehia v. Ram Kisliore Acharj 
Chomdhry, 10 Moo, I. A., 279, Swagnanmn Servaigar v. Rama- 
swamy ChettiaT, 22 M. L. J,. 85, Madana Mohana v. Pursho- 
thama^ I. L. R., 38 Mad., 1105, V enkataramier v. Gopalan, 
35 M. L. J,, 698, Bachoo v. Mankorehai, I. L. R., 31 Bom., 373, 
and Pratap Singh Shivsingh v. Agarsingji Rajasangji, I. L. B., 
43 Bom., 778, referred* to. 

Bhimahai v. Tayappa Murarrao, I. L. B., 37 Bom., 598. 
Adiveva Fakirgowda v. Chamnallgowda Ramangowda, 26 Bom. 
Li. R., 360, and Chandra v. Gojarahai, I. L. R., 14 Bom., 463, 
distinguished. 


Hira Lai v. Piari Lai, 1. L. R., 51 All. ... 54 

JEiNDtr LAW — Act No, IK of 1908 (Indian Limitation Act), articles 
141, 144 — Adverse possession — Suit by reversioners to recover 
property which was held adversely as against a Hindu female 
heir — Whether adverse possession against a Hindu female is ad- 
verse possession as against the reversioners,'} A Hindu widow, 
who had succeeded to the estate of her husband, died in 1894, 
leaving a daughter as Jhe heir. The daughter, however, never 
got possession, as her father’s collaterals took possession of the 
estate adversely to her. She did not sue them to recover pos- 
session and died in 1920. Her sons, w’’ho inherited the estate, 
sued these collaterals for possession in 1923. The defendants 
pleaded limitation by reason of their adverse possession for over 
12 years, and the question arose as to what extent and under 
what circumstances adverse possession, as against a Hindu 
female heir, would bind the reversioners. Held , — 


SuLAiMAN, A.C.J., and Mukerji, J. — Article 141, and not 
article 144, of the Limitation Act applied to the suit, which, 
having been brought within 12 years of the death of the daughter, 
was not barred by limitation. 

No question of adverse possession arose in the Shivagunga 
case, 9 Moo. I. A., 539, and the rule in that case was not a rule 
-of limitation or adverse possession, but a rule of Hindu law that 
the estate vested in a Hindu widow and that a decree against 
her, if fairly obtained, was binding on the reversioners. Even 
assuming that a rule of limitation- had been laid down by that 
•case, it must be deemed to have been superseded by the enact- 
ment of article 141 in the Limitation Aet of 1877. 


The case of Vaithialinga Mudaliar v. Srirangath Anni, 
LL.B., 48 Mad., 883, did not lay down that article 141 of the 
Limitation Act was inapplicable to a suit like the present, or 
that the rule laid down in Bunchordas' case, I.L.B,,,23 Bom., 
725, was no longer good law. 

Per M0EER.TI, J. — Adverse possession against a Hindu female 
heir will not be effective against and binding on the rever- 
sioners. 


Per Bovs, J. — The rule in Skivagunga's case, which was 
.•ajB&rmed in the case of Vaithialinga Mudaliar at ^age 904 of I.L.R., 
48 Madras, was the initial main rule,—* that there are cases in 
which the widow represents the estate so that acts and omis- 
sions by her may bind the reversioners. No pronouncement was 
made, either formally or by way of obiter dictum, on the effects 
■of adverse possession against the widow. 

The correctness of the decision in Runchordas' case was not 
in any way challenged or doubted in Vaithialinga^ s case, hut the 
•discussion of the former in the latter case does narrow the scope 
»of Runchordas' case, showing that it is not, as it has been treated 
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as being, authority for any broad proposition that a Hindu widow 
does not, in the matter of adverse possession, where there is no 
decree, ever so represent the estate that the reversioners will be 
bound by adverse possession running for 1‘2 years against her. 

The question whether a reversioner is barred by adverse pos- 
session against the widow on the basis that she ^ represented the 
estate, thus coming within the main rule of Shivagunga's case,^ 
would probably have to be decided, as in the case of decrees, on 
the facts of the particular case. 

The following cases were also referred to ; — Lachhan Kun- 
war V. Manorath Ram, I.L.R., 22 Cal., 445, Ram Kali v. 

Kedar Nath, 14 AIL, 156, Amrit Dhar v. Bindesri Pra- 
sad, 23 AIL, 448, Jagadamba v. Dakhina Mohun, I.Ii.R., 

13 CaL, 308, Hari Nath v. Mothurmohun, 21 CaL, 8, 

Saroda Soondury v. Doyamoyea, I.Ij.R. , 5 CaL, 938,^ Srinath 
Kur V. Prosunno Kumar, I.L.E., 9 CaL, 934, and Tiha Ram 
v. Shama Char an, I.Li.E., 20 AIL, 42. 

Bankey Lai v. Raghunath Sahai, I.L.R. , 51 All. ... 186> 

Hindu ll-w— A lienation hy manager—Permanent lease of agri- 
cultural lands—Suit by minor brother for avoidance and 
possession— Benefit to the estate— Extent of relief against agri- 
cultural lessees — Act (Local) No. Ill of 1926 (Agra- ^ Tenancy 
Act), section 45.] The manager (elder brother) of a joint Hindu 
family granted a permanent lease of agricultural lands, being 
joint family property, to tenants at a favourable rate of rent, 
having taken from them a certain sum as nazrana, A minor 
brother sued for avoidance of the lease and for possession. 

Held (1) that a permanent lease was an “alienation” of 
the property; 

(2) that the validity of the alienation was to be judged 
not from whether it was a good business transaction but from 
whether the permanent lease or the cash nazrana was for the 
benefit of the family ; 

(3) that the alienation being held to be invalid, the 
relief obtainable by the plaintiff was not that of possession by 
ejectment of the lessees, who were not trespassers but had be- 
come agricultural tenants, hut that of getting a proper rent fixed 
under section 45 of the Agra Tenancy Act, 1926. Palaniappa 
Ghetty Y. Sreemath Daivas^amony Pandara Sannadhi, I. L. R., 

40 Mad., 709, referred to. Jag at Narain v. Mathura Das, 

I. L. R., 50 Ail., 969, followed. A bdtti Rahman s. Sukhdayal 
Singh, 2 A. L. J., 507, and Earn Chand v. Raj Halts 3 A. L. J. 

517, distinguished. 

Basdeo Narain tJ. Muhammad Yusuf, I. L. R., 51 AIL ... 28^ 
Hindu lam— H indu widow purchasing property — Accretion to hus- 
band's estate or stridhan— Burden of proof— Presumption.'] There- 
is no presumption in law that the money with which a Hindu 
widow in possession of he: husband’s estate makes a purchase 
of property came out of the avigs from her husband’s estate. 

The burden is on the reversioner who, after the death of the 
widow, claims to recover such property from the person in pos- 
session to establish that the property was acquire out of such 
savings. Dakhina Kali De'bi v, Jagdisliwar Blmttacharjee, 2 
C. W. N., 197, and Diroan Run Bijai Bahadur Singh v. Indarpal 
Eingfh, I. L, B., 26 Gal., 871 referred to. 

Baikunth Nath t?. Jal Rishun, I. L. E., 51 AIL 
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Hi'ND'cr LAW — Jomt family property — Alienation — Legal necessity — 
Property sold for more than was needed to pay off family debts:] 

The sale of a house belonging to a joint Hindu family was 
challenged on the ground of absence of necessity and it was 
found that the price was Bs. 1,400, out of which Bs. 967 were 
needed for legitimate family purposes. 

Held that the result of this finding would not be the setting 
aside of the sale conditional on a refund of Bs. 967 : but it was 
necessary to ascertain whether there was any other way in which 
the sum of Es. 967 could have been raised by the joint family 
except by the sale of the house in suit, and an issue_w'a3 remitted 
accordingly. 

Sri Krishan Das v. Nathu Rani^ I. L. K., 49 AIL, 149 and 
Gauri Shanhar v. Jiwan Singh, 25 A. Tt. J., 967, followed. 

Murli V. Ghammar, I. L. B., 51 All. ... ... 61- 

Hindu law — Joint family property — Alienation by father — Legal 

necessity — Burden of proof — Suit by sons before property is sold 
in execution of mortgage decree obtained against father — Sons' 
failure to prove immorality of debt immaterial.] In a joint Hindu 
family governed by the Mitakshara, consisting of a father and his 
sons, the father made a mortgage of joint family property. The 
mortgagee sued on the mortgage, without impleading the sons, 
and obtained a decree for sale. After the decree, but before the 
sale could take place, the sons brought a suit against the mort- 
gagee, challenging the validity of the mortgage. The sons failed 
to establish that the debt was tainted with immorality and the- 
mortgagee failed to establish legal necessity. There was no- 
question of an antecedent debt. 


Held, that, in these circumstances, the mortgagee having 
failed to establish legal necessity for the loan, the sons’ suit must 
succeed although they had failed to prove that the debt was of an 
immoral character. The case was governed by the third, and not 
by the second, of the five propositions of Hindu law laid down by 
the Privy Council in Brij Narain v. Mmigal Prasad, I. L. B.,. 

46 All.,, 95. 

Per Mukerji and Boys, JJ, : — The second propo,sition did 
not apply, because the word “debt’’ contained in that proposition 
did not contemplate a mortgage debt but only an unsecured debt. 

Per SuLAiMAN, A. C, J. : — ^The word “debt” in the second 
proposition included a mortgage debt, but that proposition did 
not apply to this case as no auction sale had taken place and the 
property had not yet passed out of the family. 

Brij Narain v. Mangal Prasad^ I. L. B., 46 All., 95, Sahu 
Bam Chandra v, Bhup Singh, I. li, B., 39 All., 437, Bhagbut 
Pershad Singh v. Girja Koer, T. L. B., 15 CaL, 717, Suraj^ 

Bunsi Koer v, Sheo Persad Singh, I, L. B., 5 CaL, 148, GauH 
Shankar v. Jang Bahadur, 27 Oudh Cases, 124, Gajadhar Pande 
T. Jadtihir Pande, I. L. E,, 47 AIL, 122, Nanomi Babuasin 
v. Modhnn Mohun, I. L. B., 13 CaL, 21, Chandradeo Singh 
V. Mata Prasad, I. L. B., 3i AIL, 176, Lai Singh v. Jagraj 
Singh, 1. L, E., 50 AIL, 546, and Nand Lai v, TJmrai, 29 
Oudh Cases, 260, referred to. 

Jagdish Prasad v. Hoshyar Singh, I. L. B., 51 AIL ... 13S* 

Hindu law — Joint family property — Alienation by father— Legal neces^ 
sity for part only of sale consideration — Sale necessary to raise 
the money — ''Sale itself for legal necessity."] Upon a sale of 
joint family property by a Hindu father Ms minor son brought a 
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suit to have it set aside on the ground that the sale was not for 
legal necessity. As ultimately found, Rs. 525 out of Bs. 1,000, 
the sale consideration, was for a valid antecedent debt; the 
remainder was found by the trial court to have been for legal 
necessity, but the lower appellate court expressed no clear finding 
about it. Held, on appeal — 

The main question to be decided in cases of this kind was 
whether the sale was for legal necessity, that is to say, was there 
a necessity for the sale of that property? The sum of Bs. 625 had 
to be raised and the Court was satisfied that it could only 
be raised by a sale; the point whether the remainder of the sale 
consideration was or was not found to have been for legal 
necessity became immaterial. If it was once conceded that the 
sale was for legal necessity, it was not for the vendee to pursue 
each and every item of the consideration and ascertain how it was 
applied. Sri Krishan Dae v, Nathu Rom, I. L. R., 49 AIL, 

149, Oauri Shankar v. Jiwan Singh, 25 A. L. J., 967 and 
Hunooman Pereaud Panday v. Bahooee Miinraj KoonioeTee, 

6 Moo. I. A., 393, referred to. 

Shyam Lai v. Badri Prasad, I. L. R., 51 All. ... 1039 

'Hindu la-w— J oint Hindu family — Alienation by f other — Mortgage for 
payment of a ' pre-emption decree— Antecedent debt— Pre-emption 
de'cTee not a debt — ^Benefit to the estate^* — Mortgage binding 
on pre-empted property.'} A pre-emption decree gives an option 
to the pre-emptor to obtain the property on making payment, 

payment, it is, therefore, not a . 
debt m the proper sense of the term and cannot constitute on 
antecedent debt. Nathu v. Kundan Lai, 7 A. L. J., 1182 and 
haptldec V. Thaktir Prasad 11 A. L. J.. 961, dissented from. 
Bhagwan Das V, Mahadeo Prasad, T. L. R., 45 AIL, 390, and 
Shankar Sahat v. Beehu Ram., T. L. R., 47 All., 381, followed. 

^ father cannot mortgage joint ancestral 

property for the purpose^ of making payment in compliance with 
the terms of a pre-emption decree obtained by him for the pur- 

/ 2 *esh property. Shankar Sahai y. Bechu Ram 

I. L. E., *47 ail, 381 followed. Jagat Narain y. Mathura Das] 

. 1 , Jj. R., 50 AIL, 969, referred to. 

mortgage money the pre-emption decree was 
complied with, and the property obtained by W-emption was 
included in the mortgage, the mortgage was binding and effective 
as regards the pre-empted property ® enecrive 

- Kishen Sahai v. Eaghnnath Singh, I. E. B., si All 473 

d^ts were satisfied and a part of the mortgaged propSty wts 
f^d from mortgage and was saved to the ffmily Atait 14 

-- for^a"dtre 

defendant vendee to the extent°of Es. U 44 Tut ofTtota^^prle 
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of Bs. 10,767, it was held that the sale must stand and that 
the fact that the defendant vendee after a long interval of time, was 
I not able to prove conclusively how the surplus was applied 

by the vendor was not sufficient ground for setting aside the sale. 

Hunoomanpersaud Panday v. Babooee Munraj Koonweree, 

6 Moo. I. A., 393, Masvt Ullah v. Bamodar Prasad, 1, L. B., 48 
AIL, 518, and Sri Krishan Das v. Nathu Ram, I. L . B 49 All . , 

149, followed. 

Bam Sunder Lai v. Lachhmi Narain, I. L, B., 51 All. 430- 
[ Hindu law — Joint family — Partition— -Facts necessary to constitute 

r separation — Intention of members,'} Partition is the severance of 

^ the status of a joint family, which may be effected by the exer- 

I cise of individual volition indicating an intention to separate 

j from the other members of the family. 

■ The said intention must be manifested clearly and unam- 

I biguously. 

I The intention to separate may be established either by ex- 

‘ ' plicit declaration or from an uniform and consistent course of 

. conduct of the party concerned or of other members of the. family. 

The intention may be declared orally or in -writing, and may 
manifest itself from the filing of a plaint for partition, from an 
application for mutation of names ^to' The Tahsildar in specific 
shares with a view to separate enjoyment, from a written notice 
served upon the members ef the family demanding a partition 
of the property, from an agreement executed by the various mem- 
j bers of the family whereby the shares of the individual mem- 

i bers are defined with the object of securing separate enjoyment 

, of the profits, or from an agreement of reference to arbitration 

1 for the partition of the property. Instances like these may be- 

enumerated but cannot be exhausted. 

It is not necessary that there should be a consensus or agree- 
ment among the coparceners for the severance of status of a* 
joint family. 

Where severance is effected by explicit declaration, the result 
is decisive, and the legal result cannot be affected or controlled 
by the subsequent conduct of the parties. 

In the absence of an explicit declaration, an inference in< 
support of the intention may be drawn from evidence of conduct 
which will necessarily be different according to the varying pos- 
tures of each case. 

Where there is evidence of intention to separate, this can 
only be annulled by clear evidence of the renunciation of such 
intention, and, in some cases, by consensus or agreement on the 
part of the members of the family to re-unite. 

Partition may also result from a definement or ascertainment' 
of shares -with a view to separate enjoyment of property. 

. The separation of one member of a coparcenary is not neces- 
sarily a separation of the other members inter se. 

Baboo Doorga Pershad v. Mussmnat Kundun Kooioar, L.B.,. 

1 I. A., 55, Appovier v. Ra^na Subba Aiyan, 11 Moo. I. A,, 7b,- 
Parhati v. Naunilial Singh, I. L. B., 31 AIL, 412, Palani- 

Ammal v. Miithuvenkatachala Moniagar, I. L. B., 48 Mad.,. 

254; Siiraj Narain v. Ighal Narain^ T. L. B., 35 AIL, 80, 

Jai Narain Bai v. Baijnath Rai, I. L. B., 50 AIL, 615, Rama- 
linga Annavi v. Narayana Annavi, I. L. E-, 45 Mad., 489, Mu- 
kund Dharman Bhoir v. Balkrishna Padmanji, I. L. B., 52 Bom.,. 

8, Joy Narain Giri v. Girish Ghunder Myti, I. L. B., 4 Cal.,. 
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434, Girja Bat v. Sadashiv Dhundiraj, I. L. R., 43 Cal., 1031* 
Kawal Nain v. Budh Singhj I. L. R., 39 AIL, 496, Challa Laksli- 
makka v. Challa Bala Rangappa, 91 Indian Cases, 285, Peria- 
swami Nainar v. Kandasami Nainar^ 99 Indian Cases, 720, Syed 
Kasam v. Jorawar Singh, I. L. R., 50 Cal., 84, Kedar Nath 
V. Batan Singh, I. L. R., 32 All., 415, and Balkishen Das v. 
Bam Natain Sahii, I. L, R., 80 Cal., 738, referred to. 

Ram Kali v. Khamman Lai, I. L .R., 51 All. 

jHindu law — Partition — Notice hy one member demanding partition — 
Revocation — Intention of partition dropped, hy suhsequeyit agree- 
ment of parties — Whether notice per se effects partition.'] Where 
a member of a joint Hindu family sent a registered notice to the 
other members demanding a partition, but the intention to 
separate was given up a clay or two later as the result of a subse- 
quent agreement of the members at a family meeting and there 
was no disruption of the family in fact : HeM that the notice in 
these circumstances did not, by itself, operate to effect a separa- 
tion in law. An unequivocal demand for partition which has not 
been persisted in and has been withdrawn or abandoned with the 
consent of the other members of the family, can not be treated 
as nevertheless effecting a separation. 

Bam Kali v. Khamman LaU I. L. R., 51 AIL, 1, Jai Narain 
Bat V. Baijnath Bat, I. L. R., 32 AIL, 415, Kedar Nath v. Batan 
Singh, I. L. R., 50 AIL, 615, and Palani Ammal v. Mxitliuven- 
katachala Moniagar, I. L. R., 48 Mad., 254. referred to. 

Banke Bihari v. Brij Bihari, I. L. R., 51 AIL 
H!indu law — ^Partnership between a coparcener and strangers — 

Liability of other coparceners, See Act No. IX of 1872 (Contract 
Act), section 239 

HiNDir LAW — Religious endowment — Dedication to idol — Revocation — 
Adverse possession as against idol hy donor himself.] In the ab- 
sence of fraud, undue influence and misrepresentation, if a valid 
dedication has once been completed, there would be no power 
left in the donor to revoke it. And no assertion on his part or 
subsequent conduct contrary to such dedication would have the 
effect of nullifying it. 

Adverse possession exercised by the donor himself, to the 
ouster and knowledge of the shehait who alone held the property 
on, behalf of the idol, would mature into title after the lapse of 
the prescribed period. 

Sri Thakurjt y. SukJideo Singh, 1. L. R., 42 AIL, 395, and 
Ram Dhan v. Pray ag Narain, J. Ia. R., 43 AIL, 503, distin- 
guished, Jadu Nath Singh v. Thakiir Sit a Bamji, I. L. R,, 
39 AIL, 553, referred to. Jagadindra Nath Hoy v. Uemanta 
Kumari Dehi, I. L, R., 32 CaL, 129, CliHar Mai v. Panchti Lai, 
I, L. R., 48 AIL, 348 and Damodar Das v. Lakhan Das, 
I. L. R., 37 CaL, 885, followed. 

Dasami Sahu a. Param Shameshwar, I. L. R., 51 AIL 
^iNDtr LAW — Son^s liahility for fathePs debts — Immoral origin of 
debt — Misappropriation by father amoxmting only to breach of 
civil duty as agent— Criminality not established.] The secretary 
of a school committee, having obtained the sanction of the com- 
mittee, drew cheques on the School Building Fund for the con- 
struction of a building which he undertook to get built. There 
was nothing to show that he had any dishonest purpose in the 
beginning. Later on, he got into difficult^’es and dishonestly 
on the General Fund of the School in an irregular 
the president and mem her s of the com- 
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mittee as to the position of affairs, but it could not be found from 
the facts whether he was guilty of a criminal , 

mitted certain, accounts of the expenditine on the buddm , and 
^acknowledged his liability to account for the unspent balanx 
and, shortly after, died. The accounts were found to be ^reliable 
incomplete and utterly inadequate. In a suit by *®. J 

mittee against the sons. Held that the sons were liable, to the 
extent of the father’s assets and the joint family prope y, 
the excess of the amount drawn by the father over that o 
value of the building. 

A Hindu son is not bound to pay his^ father’s debt if the 
liability arises directly from a criminal act, i.e., an act 
+ViP fa4ier might or might not have been successfully prosecuted 
to Wbtoh tbe®evidLe on tbe record is sufficient to prove to have 
been criminal. If, however, there is a civil 
sequently the transaction becomes a criminal one, the son is bo 
to^meet the civil liability to the extent of the family property , 
md tbe son’s liability is in no way altered by the subsequent 
criminal act. Wbere the obligation itself is not 
criminality and it is possible to separate the civil liabi ity from 
^^bse^uent crime, the civil liability itself is not so infected_ 
Toshanpal Singh v. The District Judge of Agra, I. E. B,, 
61 Ail. ... - - 

Eiirou LAW-Sons’ IMiUty for father's debts-Prefartition debts of 
“ father— Partition between father and sons after creditor s suit 
Igainst father— Attachment before judgement— Executiw 
against divided sons-Suit for partition 1 

suit of itself effects separation— Bon'3, ndes of pamticn-j^ 
iotot Htol family%onsisted of a father and his two ^nor 
sons The father incurred debts on promissory notes and th 
creditor sued the father aicne for recovery of his and also 

got the family property attached before judgement. Thereupon t 
SLor son? /rolgh^t a%uit for partition of thmr share aga^* 
f-i-hp,.. *0 thm suit the cred tor was not made a party, rne 
cmdTtor’a suit was decreed first. Later, ^be «uit for parb ton 
was decreed ea: parte and. then the sons sued / f ^ 
that the two-thirds share which the Petition toree declared then 
to have in the family property was no, liatoe to be proce 
against in execution cf the decree obtained by th. creditor. 

Held that the sons’ share, separated by tbe partition coulu 
be sold in execution of the creditor’s decree against the fatlitr. 

Ppt Muxebji J • ^If tbe well-wisbers of the miner sons, 

believing ^he^uld save two-thirds cf the property by s’Mng 
Sto, Bued for it and meant it to be effected, the partition 
was, in this sense, in good faith. , ' 

Partition not being an alienation but only an alteration 
in the mode of enjoyment by the^ same parties the partition 
was not affected hy the attachment before judgement. ^ ^ ^ 

The substantive right of the creditor, in the case of^a father s 
^.hf not tS^^^ the family 

S the BODS, to realise tbe decree passed against the fath.r. 
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Per Niamat-ullah, J. : — The partition at the instance cf the 
minor sons in the circumstances of the case was evidently pro- 
moted by a desire to defeat the rights of the creditor and was not 
made in good faith and could be ignored by the creditor. 

Assuming the partition to have been made in good faith, the 
remedy of the creditor was not impaired thereby. The liability 
of the sons which arises before a partition between them and their 
father can not be affected by a partition which the father and 
sons may choose to make and to which the creditor is not a 
party. 

The decree obtained against the father was binding on the 
sons as they would be deemed to have been represented by the 
father in the suit. Whether the sons were represented by the 
father or not depends upon the subject matter of the suit and if it 
‘ was a debt which, not being tainted with immorality, was binding 
on the sons, the sons must be deemed to have been parties to the 
suit through the father. 

But a decree obtained against a father after disruption of the 
family can hot be executed against the sons ; for after disruption 
the sons are no longer represented by the father in any suit 
brought by the creditor. In such a case if the creditor desires 
to proceed against the divided property in the hands of the sons- 
he must obtain a decree against the sons themselves. 

The filing of the suit for partition by the minor sons did not. 
of itself effect a separation, inasmuch as it was a matter of dis- 
cretion of the couri to grant or refuse a partition at the instance 
of minors; and in such a case the separation would be deemed to- 
take place only if and when a decree for partition was passed. 

In the present case the separation must, therefore, be deemed to 
have taken place after the creditor had obtained his decree. 

Suhramania Ayyar v. Sabapathy Aiyar, L L. R., 51 Mad., 

361 and Jagannaiha Rao v. Viswesanit I. L. E,, 47 Mad., 621, 
followed. Vinjamampati Peda Venkanna v. Sreenivasa Deeksha- 
tulu, I. L. B., 41 Mad., 136, disapproved. Annahhat v. Slmap- 
pa, I. Ij. B., 52 Bom. 376, and Kulada Prasad v. Haripada 
Ghatterjeef, I. L. B., 40 Cal., 407, approved. Ram Ohulam v, 

Nand Kishore, I. L. B., 4 Pat. 469, disapproved. Sita Ram v. 

Beni Prasad, I- L. B., 47 All., 263, approved.... Prasad v. 
Murlidhar, I. Jj. B., 50 AIL, 137, disapproved. Jageskwar v. 

Manni Ram, I. L, B., 2 Luck., 561, approved. Masit Ullah v. 

Damodar Pros ad, „ I. L. E., 48 All., 518, Nanomi Babuasin v. 

Modhun Mohim, 1, L. R., 13 Cal., 21, Brij Narain v. Mangal 
Prasad, I. L. B., 46 AIL, 95 and Sheo Shankar Ram v. Jaddo 
Kunwar, 1. L. B., 36 AIL, 383, referred to. 

Kishan Sarup v. Brijraj Singh, I. L. B., 51 All. ... 932* 
Hindu law— reneioing father's time-barred debt — Liability of 
sons to the extent of family property — Act No. IX of 1872 (Con- 
tract Act), section 25 (3).] Where a simple money bond was 
^ executed by Hindu sons in order to pay off a time-barred debt due 
from their father, it was held that the bond could be enforced 
against the sons only to the extent of the family property and not 
against them personally. 
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The words, “of which the creditor might have enforced pay- 
ment’’, in section 25(3) of the Contract Act do not include a debt 
which was not payable by the executant of the subsequent promise 
himself. Section 25 (3) is meant to cover only the case of the 
person who would be liable to pay the debt but for its being time- 
barred. The sons were liable only to the extent of the family 
property. So, if the bond was deemed to come under section 25' 
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(;i), any agreement by tbe sons that they would pay personally 
would not be within it and would be invalid for w^ant of considera- 
tion. 

Asa Bam v. Earam Singh, I. L. R., 51 All. ... 5183 

HiNDtr LAW — Stridhan — Inheritance — Daughter's daughter preferential 
heir over daughter's son,] A daughter’s daughter is a preferen- 
tial heir, as against the daughter's son, to stridhan property left 
by their maternal grandmother, in cases where their mother 
predeceased her own mother. Suhramanian Chetti v. Aruna — 

Glielam Chetti, I. L. B., 28 Mad., 1, followed. Sheo Shanhar 
Lai V. Dehi Sahai, 1. L. B., 25 AIL, 468, distinguished. 

Amarjit Upadhiya v. Algu Chaube, I. L. B., 51 All. ... 478 

, Implied covenant of title, See Act No. lY of 1882 (Transfer of 

Broperty Act), section 55(2) ... ... ... 651 

Indian Penal Code, sections 161/116 — Abetment of bribery — Ojfering 
bribe for doing something tchich the public servant has no power 
to do — Absence of such power immaterial.'] It is sufficient to con- 
stitute an offence under section 161, read with section 116, of 
the Indian Penal Code that there was an offer of a bribe to a 
public servant, in the belief that he had an opportunity or power 
in the exercise of his official functions to show the offeror a 
desired favour, although the public servant had in reality no such ^ ^ 

power.. 

Emperor v. Ajudhia Prasad, 1. E. B., -51 AIL ... 467 

Indian Penal Code, section 211, Criminal Procedure Code, sec- S v 
tions 190(5), 195(1)(5) ... ... ... ... 882 

Indian Penal Code, section 336 — ''Rashly or negligently" — 

Deliberate act not included — Indian Penal Code, section 153,] 

A rash act is primarily an over-hasty act and is opposed to a 
deliberate act; even if it is partly deliberate, it is done without 
due thought and caution. 

Where a pujari of a temple left the temple at night and 
from outside deliberately threw bricks at it, hoping that the 
• Hindus of the locality would believe that the bricks came from 
the Muhammadan quarter and that this would lead to a riot 
between the two communities, Held that tbe act was a deliberate 
one and not a rash or negligent act within the meaning of 
section 336 of the Indian Penal Code: also, that the provisions 
of section 153 did not apply to tbe caseit 

Emperor v. Gaya Prasad, L L. B., 51 AIL ... 465 

Indian Penal Code, section §66A — Procuration of minor girl^-Offering 
the girl to several persons successively for sale — Whether fresh 
offenoe for each ofer.] An offence under section 366A, Indian 
Penal Code, is one of inducement with a particular object, and ^ 
when, after the inducement, the offender offers the srirl to several 
persons, a fresh offence is not committed at every fresh offer for 
sale. 

* Emperor v. Sis Bam, I. Xi. R., 51 AIL ... ... 888 

Indian Penal Code, sections 489A/511 — Attempt at counterfeiting 
currency notes — Product must be capable of causina deception^ 
''Counterfeit" — Indian Pmial Code, section 28-1 Por a thing 
to be termed “counterfeit” according to the definition given in 
section 28 of the Indian Penal Code, there should he some sort 
of resemblance sufficient to cause deceution. In a case of counter- 
feiting currency notes, where the ability of the accused persons 
and the capacity of the materials with which they worked were 
pot such as to produce a currency note which would take ip evep 
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the most ignorant villager : Held there could be no conviction 
under section 489A, read with section 511 of the Indian Penal 
Code. 

Emperor v. Jwala, I. L. R., 51 All. ... ... 470 

Indian Penal Code, section 499, exception 9— Defamation— ' Good 
faith'' — Proof of exact icords used — Criminal Procedure Code, 
section Bi^—Statement of accused person— Conviction on such 
statement.y In order #o come within exception 9 to section 499 
of the Indian Penal Code the imputation must have been made 
by the accused person in good faith for the protection of the 
interest of himself or any other person. It is not sufllcient that 
the person making the imputation believed in good faith that 
he was acting for the protection of any such interest. 

Per Mukerji, J.— Although it can not be laid down as a 
universal proposition that in no case where the actual words 
used have not been proved Cm a conviction for defamation hy’ 
word of month be maintained, yet in the majority of cases it 
should be so. The court must be put in possession of the words 
used and also of the context in which they were used, and not 
merely of the impression of the words and their context left 
on the minds of the witnes.ses, in order to hud the intention and 
the effect of the words. 

j*: The examination of an accused person under section 842 

of the Code of Criminal Procedure is not meant to supply any 

deficiency that may exist in the prosecution evidence. But if, 
on the whole of the statement of the accused person taken to- 
gether, his guilt is established, there cannot be any bar to a 
conviction simply because the prosecution evidence, by itself, 
would not have secured a conviction. He has nothing in com- 
plain of if his whole statement is accepted and he is convicted 
on it. 

Per King, J. — It is unnecessary to prove the exact words 

used by the accused, for the purpose of supporting a conviction 

for oral defamation. A witness’ failure to recall the exact words 
used or the exact context in which they were spoken is imma- 
terial, provided that he can give a sufficiently clear account of 
the purport of the defamatory remarks. 

If the prosecution evidence were discarded as worthless, 
there would be no necessity or in stifi cation for questioning the 
accused person, under seejjan 342 of the Code of Criminal Pro- 
cedure. at all and it is doubtful w'h ether the accused person 
could in such a case be ' rightly convicted merely on his own 
statement. . 

Emperor v. Col. Bhola Nath, T. L. R., 51 All. ... 313 
Instalment decree — Instalments , not directed to he payable ’only in 
J court — Date for payment exniring on court hoUdau — Deposit 

on re-opening of court — Validdiy of payment.] An instalment 
decree made the first instalment payable on a certain date, 
but it did not direct that the amount was to be deposited in 
r*onrt. The date specified f^xpired duripef the vacation of the court, 
apd the amount was tendered in court on the re-opening day. 

FeW that as the indgement-deb^ors had +he povrpr to make the 
paymeut direct to the decree-holders, and depositing it in court 
was not the only course onen to them, thev could not take 
advantage of the faH that Gie court was closed on the specified 
da,fA. and +he navmon*^ made hv Ahepi wp,s not ruade in timn. 
Muhammad Jan v. Shiam Lay I. L. R., 46 All., 328, dis- 
dngiiished, 

^ Kunf Bihari v. Bindeshri Prasad, I. L. R.. 51 All, ... 527 
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Instalment decree — L imitation. See Civil Procedure Code, order 

XXI, rule 2(1) ... ... ... ... ... 237 

Inteepretatton op statute — Marginal notes to sections of Act, See 
Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 19 
and 20 ... ... .... ... ... 411 

Joinder of charges, See Criminal Procedure Code, sections 233, 234, 

236, 239 , ... ... ... ... ... 544 

JoiNDE.li OF PLAINTIFFS'— One Suit by several co-sharers for their 
respective shares of profits against the lambardar. See Ci%'il Pro- 
ciduro Code, order I, rule 1 ... ... ... ... 994 

Joint decree — Fre-emption suit — Deposit of money and exccuticn by 
one decree-holder alone, See Civil Frocediire Code, order XX, 
rule 14 and order XXI, rule 15 ... ... ... 99B 


Joint property — Co-sharers in zaminduri and sir — Separate posses- 
sion of one co-sharer over a part — Suit for joint possession bij 
co-sharer out of possession — Form of relief — Discretion of court.] 
A decree for joint possession can bo granted to one eo-.sbarer 
against another under the provisions of the Code of Civil Pro- 
cedure of 1908 even though the plaintiff has not been in actual 
possession. y* 

The court has some discretion in the matter of granting such 
a decree, as exemplified in the case of Watson and Co, v. Ram- 
chtmd DtiU, I. L. R,, 18 Cal., 10, and it has to be exercised by 
considering the • rights and interests of the parties and a decree 
for joint possession cannot be refused on the mere ground that it 
would be in>practicable or inadvisable for reasons unconnected 
with the rights of the parties. 

Where parties were joint owners of several zamindari pro- 
perties, out of which certain sir plots had bee|Y in the separate 
possession of the defendant for over 24 years, and the plaintiff 
used to get his share of the profits of those plots from the de- 
fendant, and the defendant never denied the plaintiff’s title, held. 
the court should, in its discrsetion, refuse to disturb the defend- 
ant’s possession by giving the plaintiff a decree for joint pos- 
session. Watson and Co. v. RamcUund Duft. I. L. R., 18 Gal., 
10, followed. Jagar Nath Singh v. Jai Nath Singh, I, L, B., 
27 All., 88, Jagarnath Ojha v. Ram Phal, I- L. B., 34 AIL, 
150, Ram Char an Rai v. Kauleshar Rai, I. L. B., 27 All., 153, 
and Bhaifon Rai v. Saran Rai, I. L. B., 26 AIL, 588, referred to. 
Bisheshar Singh v. Hanuman Singh., J, L. R., 44 AIL, 1, Sarah- 


jit Singh v. Raj Kumar Rai, I. L. B., 44 AIL, 5, and Bhirgunalh 
Rai V. Apnarain Rai, I. L. B., 45 AIL, 157, distinguished. 

Hanuman Prasad Singh r. Mathura Prasad Singh , 

I. D. B., 51 All. ... ... ... 30£ 

Tubisdiotion, iS'ee Act No. VIII of 1873 (Northern India Canal and 
« Drainage Act), sections 8, 10 and 67 ... ... 291 

Jurisdiction, See Act No. V of 1920 (Provincial Insolvency Act), 
sections 4, 53 ... ... ... ••• ... 550 

Jurisdiction, See Civil Procedure Code, order XLI, rule 33 ... 63 

Jurisdiction — Civil and Revenue courts. See Act (Local) No. II of 

1901 (Agra Tenancy Act), sections 95 and 167 ... ... 114 

Jurisdiction — Civil and Revenue courts — Suit between rival tenants 853 
Tubisdiotion— Civil and revenue courts— Suit arising out of distraint, 


See Act (Local) No. H of 1901 (Agra Tenancy Act) section 1(0 926 
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3 UEISD'IOKON— Ci'yiZ and revenue courisSuit to recover amount of 
revenue paid by a person wrongly recorded as, 

(Local) No. II of 1901 (.Agra Tenancy Act), secUo^ 

Payment not voluntary-Payment lawfully rnade— Act No. IX 
of 1872 (Contract Act), section 70.] Tbe plamtifE, who was re- 
corded as lambardar of a certain property, p^d a certain smn of 
money as Government revenue on citation being issued *o 
bv the revenue authorities. At that time, though recorded as 
lambardar, he had sold his proper^ to the def®nfants, who we 
really liable to pay the revenue. He then sued the Me^ants m 
the wurt of Small Causes for recovery of the sum. He was then 
no longer lambardar or co-sharer. The defence was that such a 
suit was cognizable by a revenue court and that the payment, 
being voluntary, was not recoverable. 

Held that no suit could lie in the revenue court because the 
nlaintiff was no longer lambardar or co-sharer and conW not 
sue^ either under section 169 or section 160 of the Tenancy Act 
of 1901. 

Held also, that the payment was not gratuitous and was 
madf lawfully because the plaintiff, whose name continued to 
■ be recorded as lambardar, was bound to make the 
the case fell within the purview of section 70 of the Contract 

Act. 

Tulsa Kunwar v. Jageshar Prasad, I. L E'> 28 All., 5^, and 
Nath Prasad v. Baij Nath, I. L. B., 3 All., 66 foHowed. Chuma 
TLndan Lai, .Weekly Notes, 1882, p. 150, distinguished. 

Pokhpal o. Lai Madho Earn, I. L. E., 61 All. 
jTOiSDiCTion— Court acting as arbitrator— Bower to review judgement 

or award, See Arbitration by court. ••• ••• . 

JuMSDicTioH— Criminal Procedure Code, section 139A— Eequiring 
party to file a civil suit ... ••• **» *** 

JnrnsDiOTioN-Purther inquiry, Criminal P^edure Code (as 

amended by Act No. XVIII of 1923), sections 109 , 436 
JuBiSDicTioN-Guardian and ward-Court calling for accojmts from a 
person not appointed guardian, See Guardian and ward 
JUBISDIOTION of Magistrate to take cognizance _ of offence requiring 
sanction, See Criminal Procedure Code, sections 190, 197, 202 ... 
j™iOTio.-Subsequent suit See Act No XW of 1920 (Charitable 
and Religious Trusts Act), sections 5 and b ... ••• 

luKiSDicTioN— Transfer of appeal, (Benga 

N,-W.P. and Assam Civil Courts Act), section 2 sj 

Khaeoh-i-pandan — -Transfer of ... ••• , v * 

Legal PBAOiirioNBB-Eefusal to appear in a case. against a brother 
practitioner, See Professional Misconduct 
Letiees patent, section 8, See Acts-1926-XXXVIII (Bar Councils 
Act), sections 2, 8, 10 and 19 a l a/tt 

Lbttees Patent, section 10— Judgment , Act No. YII of 
(Companies Act), sections 169, 171, 229 ... 

Mandatoey injunction— Refused when other easy redress availabl , 

Sea Privacy *“ *** “V 

Maeginal notes to sections op an Act, See Act (Iiocal) Ho, HI of 
1922 (Agra Pre-emption Act), sections 19, 20 
Minob — Contract by certificated guardian beyond bis powers is void _ 
able and not void ' ... 

Minoe— EenWal ol bond on attaining majority, See Act Ho, IX of 1872 
(Indian Obnfewst Act), sections 11 and 25(2) ... 
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Mobtgage — ^First suit for interest — Second suit for principal — ^whether 
maintainable ... ... ... ... ... 974 

Mobtgage by oonditionaX/ sale— Bundelkhand— Remedies of mort- 
gagee, See Act (Local) No. 11 of 1903 (Bundelkhand Alienation 
of Land Act), sections 9, 10, 16(1) and 22- ... ... 780 

Mobtgage — Extinction by novation ineffective for want of execution 
and registration of new mortgage, See Act No. IX of 1872 (Con- 
tract Act), section 62 ... ... ... ... 790 

Mobtgage — Bedemplion — Provuion for redemption of properties 
separately — Defieiency in sum advanced — Proportionate reduction 
on separate redemption — Redemption hy purchaser — ^Lis Pendens— 
Revenue paid by mortgagees — Transfer of Property Act {IV of 
1882), sections 52, 83.] Several properties were mortgaged to- 
gether in 1905, the consideration being stated to be an advance 
of Bs. 35,000; the mortgagors agreed to pay a fixed annual sum 
as interest and the Government revenue. By the deed tbe pro- 
perties could be redeemed separately on payment of a sum specified 
for each, provided that all interest on tbe whole mortgage had been 
paid or tendered. The sum actually advanced was only Es- 30,981. 

In 1910 the mortgagees obtained a decree for interest, and in 
1912, while an appeal by the mortgagees was pending, the mort- 
gagors sold two of the properties. On appeal the decreed amount 
was increased by adding interest pening the suit. The pur- 
chasers deposited money in court under the Transfer of Property 
Act, 1882, section 83, with a view to redemption of the purchased 
properties. Upon an issue whether the deposit was sufficient : — 

* Held (1) that, both on general principles and under section 

52 of the Transfer of Property Act, the purchasers were liable 
in respect of the increase in the amount for interest decreed on 
appeal. 

(2) That though the sums specified as payable on redemption 
of the separate properties, and the annual sum fixed for interest, 
could properly be reduced in proportion to the deficiency in the 
sum advanced,* G-overnment revenue paid by the mortgagees could 
not be so reduced, as they were entitled to deduct it (with interest 
thereon) from any interest received by them, and to credit in 
account only the balance. 

(3) That consequently the deposit was insufficient. 

Shib Chandra v, Lachmi Narain, I. L. B., 51 AIL ... 686 

Mobtgage — Subrogation — Property comprised in second mortgage 
being a fraction of that in the first — Third mortgagee and another 
person together paying off first mortgage — Third mortgagee gets 
priority over the second to the extent of a corresponding fraction 
of Jm contribution.'] Where the third mortgagee and another 
person together paid off the first mortgage in full, held, on suit 
by the second mortgagee, that the third mortgagee was entitled to 
priority over the second to the extent of the sum which he had 
contributed for the discharge of the first mortgage; but as 
the property comprised in the second mortgage was only a fraction 
of that comprised in the first, the right of priority would be 
limited to the corresponding fraction of the amount contri- 
buted. 

Haninnanihaiyan v. Meenatchi Naldu, I, L. K., 35 Mad., 183, 
distinguished, SaminaiJia Pillai v. Krishna .^yyar, I. L. B., 38 
Mad., 548, followed, ‘ ^ 

Ram Sarup u. Bam Bichhpal, I. L. B-, 51 All. 

Motok accident — Duty of reporting at police station 
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Muhammadan law — ^Waqf — Shias — Waqf-al-ul-aidad — ''Family'' of 

toaqif— Daughter 4n4aio--Act No. VI of 1913 (Musalman Wagf 
Validating Act), section S--Act (Local) No. / of 1923 (Bun- 
delkhand Encumbered Estates Act), section 10.] Held on a 
constniction of a deed of waqf executed by a Shia^ Muham- 
madan mainly for the benefit of his son and daughter-in-law ; — 

(1) that the daiighter-in-law would be included in the term 
“family” as used in section 3 (a) of the Musalman Waqf Validat- 
ing Act, 1913; 

(2) that the fact that part of ilie endowed property was 
subject to a mortgage and part was subject to a charge imposed 
under the provisions of the Bundelkhand Encumbered Estates 
Act, 1903, and the deed directed these incumbrances to be dis- 
charged, did not affect the validity of the waqf, Hamid AU'y, 
Miijawar Husain Khan, I. L. B., 24 All., 257, referred to.- 

(3) that part of the endowed property, being within an area 
to which the Bundlelkhand Encumbered Estates Act, 1903, 
applied, and having been made the subject of a settlement for 
the liquidation of debts under the Act, could not be made waqf, 
having regard to section 10 (2) (a). The word “give” as used 
in that section is not confined to the restricted sense in which it is 
used in the Transfer of Property Act, 1882, but would include the 
dedication of property by way of waqf. Sadik Husain Khan v. 
Hashim Ali Khan, 1. L. B., 38 All., 627, referred to. 

Musharraf Begara lu Sikandar Jahan Begarn, I. L. B., 

• 61 All. ... ... ... ... 40 

Muhammadan law — Waqf — W aqf-ahul-aulad — Private or public trust 
— Giml Procedure Code, sectioyi 92.] A " W aqf-ahul-aulad" in 
Muhammadan law is not, generally speaking, a public trust of 
the kind to which section 92 of the Civil Procedure Code applies, 
and the fact that a very small portion of the income of the 

waqf property may be assigned to purposes of a charitable nature 

will not make it so. 

Mahomed Ismail Ariff v. Ahmad Moolla Dawood, 1. h. B., 

43 Cal., 1085, Williams v. Kershaw, 5 Cl. and E., Ill, Attorney- 
General for New Zealand v. Brown, [1917] A. C., 393, Mahomed 
Ahsajiullah Choiodhry v. Amarohand Kundu, I. L. B., 17 Cal., 

Mujib-un-nissa v. Abdi.ir Rahim, I. L. B., 28 AIL, 233, Mu- 
hammad Munawar Ali v. Razia Bibi, I. L. R., 27 OaL, 

320, Sajedur Raja Chowdhuri v. Gout Mohun Das Baishnav, 

I. L. E., 24 Cal., 418, Muhammad Ibrahim Khan v. Ahmad 
Said Khan, I. L. K., 32 AIL, 503, Muhammad Abdul Majid 
Khan v. Ahmad Said Khan, I. L. B., 35 AIL, 459, Puttu Lai v. 

Daya Nand, I. L. B,, 44 AIL, 721, and Abdur Rahim v. Ma- 
homed Barlcat Ali, I. L. B., 65 CaL, 519, referred to. 

Muhammad Shafiq Ahmad v. Muhammad Mujtaba, 

I. L. B., 51 AIL ... ... ... ... 80 

Mutation peogeeding-s — Um-egistered petition of compromise, See 
CompromiBe ... ... ... ... ... 79 

Negligencb — ^Flooding of adjoining lands. See Act No. VIII of 
1873 (Northern India Canal and Drainage Act), sections 8, 10, 
and 67 ... ... ... ’ ... ... 291 

Notice, See Criminal Procedure Code?, section 110 ... ... 663 

. , HoViteON o'E CONTBACT — ^Mortgage not extinguished by mere executory 

;p(M^racl lo create new mortgage ■ ■ ■ ' 799 
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“Offjmcb”, See CrkniBal Procedure Code (as amended bv Act No. 

XVIII of 1923), sections 109 , 436 ... ..." ... 408 

“Part performance”. Doctrine of , See Compromise ... 79 

Partition, See Hindu Law ... ... ... ... 519 

PAETiTiON— Facts nGcessar3r to constitute separation, See Hindu law 1 

Partition between father and sons — Effect on father’s pre-partition 

debts See Hindu law ... ... ... ... 932 

Partnership business of member of Joint PIindu family, See Act 

No. IX of 1872 (Contract Act), section 239... ... ... 827 

Passing off, See Trade-mark ... ... ... ... 182 

Possession — Cocaine — H ouse occupied several persons, See Act 

(Local) No. IV of 1910 (U. P. Excise Act), sections 60(a) and 7l ... 74'/ 

Power of Company Judge to go behind decree — D ecree of another 

province ... ... ... ... ... 695 

Power of Company Judge to refuse leave to enegute mortgage 
decree — E xtent of, ... ... ... ... ... 695 

Power to refuse hearing — N on-payment of deficiency of court fees 
in lower courts, (S'ae Court Fees ... ... ... 886 

Practice — R evision where other remedy available, See Gvil 

Procedure Code, section 115 ... ... ... 336 

Pre-emption — ^A mbiguous entry in wajib-ul-arz, Act (Local) No. XI 
of 1922 (Agra Pre-emption Act), sections 5, 14 and -15 ... 820 

Pre-emption — Decree obtained hy co-sharers jointly — Death of one 
plaintiff pending appeal — Failure to join representatives — Re- 
versal of decree — Ahatemeni — Rights of representatives — Civil 

Procedure Code, order XX, rule 14(2) and order XXII, rules 4(8) 
and 11.] Where plaintiffs obtain a joint decree for pre-emption, 
without any adjudication under order XX, rule 14(2), of their 
respective rights, they each have the right to pre-empt the whole 
property. If one of them diea^ pending an appeal, and the appeal 
is allowed without his representatives being joined, the appeal ^ 
abates as to that plaintiff, and he is entitled to possession if 
the pre-emption money is paid over to the defendant with the con- 
sent of fhe surviving plaintiffs. 

A stranger-purchaser cannot be required to submit to a par- 
tial pre-emption, nor is he entitled to demand it. 

Wajid All Khan v. Puran Singh, I. L. R., 51 All. ... 26? 

Pre-emption — J oint decree in favour of two plaintiffs — Money deposited 

by one alone — ^Rights of the other ... ... ... 998 

Pre-emption — ^R ival pre-emptors — Preference inter Acquisition of 

equal rights by both before date of decree ... ... 968 

Pre-emption — “R efusal to purchase”, See Act (Local) No. XI of 1922 

(Agra Pre-emption Act), sections 5, 14 and 15 ... ... 820 

Pre-emption — “S ale” effected by court under order XXI, rule 34, 

G. P. C., See Act (Local) No. XI of 1922 (Agra Pre-emption Act), 
sections 4(10), 6 and 11 ... ... ... ... 842 

Pre-emption — S ale by a Hindu widow — “Descended from a common 
ancestor”, See Act (Local) No. XI of 1922 (Agra Pre-emption 
Act), section 12(3) ... ... ... ... 872 

Pre-emption — S uperior and Inferior proprietors — whether co-sharers ... 971 
Pre-emption — V endee acquiring share before decree by gift from 
father of joint Hindu family, See Act (Local) No. XI of 1922 
(Agra Pre-emption Act), sections 19 and 20 ... 990 
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Pre-emption — ^^^ endee becoming co-sharer after suit, See Act (Local) 

No. XI of 1922 (Agra Pre-emption Act) sections 19 and 20 ... 411 

Presumption — C ustom of pre-emption ... ... ... 604 

Presumption — P artnership entered into with strangers by a member of 
a joint Hindu family ... ... ... ... B27 

Presumption — ^P rcperty purchased by a Hindu widow, Bee Hindu 

law " ... ... ... ... # ... 341 

Privacy — Right of privacy not unwersal — Local custo7n to he alleged 
and proved — Nature of relief where easy redress available to 
plaintiff.] It cannot be assumed that a customary right of 
privacy exists everywhere in the United Provinces or that every 
single individual is entitled to rely on such a custom. The plain- 
tiff must allege and prove that a customary right of privacy exists 
in the particular neighbourhood in which he lives and that he 
individually or as a member of a particular class is entitled to 
the benefit of any such c^istom. Gokal Prasad v. Radhot 

1. L. R., 10 AIL, 358, doubted. 

The custom of privacy, where it exists, should not be carried 
to an oppressive length, and where there is an easy remedy, e.g-, 
the putting up of chicks in his windows, available to a plaintiff, 
be should not have any relief except by way of damages, at the 
outside. 

Bhagwan Das v. Eamiirrad Husain, I. L. R., 51 All. ... 986 

Procedure — ^R eference to High Court ... ... ... 663 

Professional misconduct — Legal PracUiioner — Refusal to appear in 
• a case against a brother practitioner — Duty of advocate.] The 
refusal of a lawyer to take up a brief for a member of the public, 
simply and solely on the ground that he would be appearing 
against a brother practitioner who was the litigating party on the 
other side, or putting forward untrue excuses when the^ rejal 
reason is a disinclination to appear agair^st a brother practitioner, 
professional misconduct; that is, it is a breach of the duty 
which the acceptance of the status of an advocate demands from 
every man who becomes an advocate. 

Muhammad Inayat Ali v. Emperor, 1. L. R., 51 AIL ... 892 
Provident Funds deposit — ^A ttachment after retirement ... 845 

Provident Funds Rules — ^A uthority oil, See Act No. XIX of 1925 
(Provident Funds Act), sections 2 and 3(1) ... ... 845 

Public nuisance — ^F inding of magistrate — ^Whether revision lies ... 1025 
Public NUiSANOB-^Magistrate’s order for removal — Whether suit lies 1025 
Public right in dispute— M agistrate may require either party to 
file a suit, See Criminal Procedure Code, section 139A ... 890 

Public servant — A ct (Local) No. II of 1916 (U. P. Municipalities 
Act), section 82(1), See Criminal Procedure Code,* sections l90, 

197, 202 ... ... ... ... 377 

Public Trust— S uit relating to, See Act No. XIV of 1920 (Charit- 
able and Religious Trusts Act), sections 5 and 6 ... ... 805 

Public TRUST— TFaq/, i8ee Muhammadan law ... ... ... 30 

Railway— B isk-note form A (as amended) — "'Loss arising from the 
same- '’—Interpretation — Goods insecurely packed— Shortage in 

weight at destination — Burden of proof.] A consignment consist- 
ing of three bundles of corrugated iron sheets was despatched 
over a railway. As the consignment was defectively packed, 

^ yistf-ipote in form A (ap amended) w^s ei?ecuted bj?' which 
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the consignor agreed to hold the railway ‘ 'harmless* and free 
from all responsibility for the condition, in which the aforesaid 
goods may be delivered to the consignee at destination and for 
any loss arising from the same except upon proof that such 
loss arose from misconduct on the part of the railway adminis- 
tration’s servants.” At destination the consignment was found 
to be short in weight by over two maunds. In a suit for damages 
against the railway : Heldy that the expression “loss arising from 
the sanje” meant “loss arising from the condition in which 
the goods are delivered,” that a shortage in weight is a condition • 

in which the goods are delivered and is covered by the saving 
clause, and that the burden lay on the plaintiff to prove the 
exception, i.e., misconduct of the railway’s servants, 

Bansi Bam v. B. N.-W- Bailway, I. L. K., 51 All. ... 480 

Bailwax — Travelling by longer but quicker route — Excess fare — Indian 
Railways Coaching Tariff, Rules 63, 64.] A passenger after pur- 
chasing a ticket from Agra to Moradabad via Aligarh and Chan- 
dausi discovered that if he travelled beyond Aligarh and via 
Ohaziabad he would reach his destination more quickly than by 
the route indicated on the ticket, although he would be travelling 
by a longer rbute. He did travel accordingly and on arrival at 
Moradabad he was made to pay excess fare. On suit for refund, 

Held that rule 64 of the Indian Bail ways Coaching Tariff ap- 

plies to a passenger who is found travelling, either intentionally 
or by mistake, by a route other than that indicated on the ticket 
and not to a passenger who has arrived at his destination, and 
tliat the case was governed by rule 63 and the excess fare was 
justified. 

Secretary of State for India in Council v. Murli Manohar ♦ 

I. L. B., 51 AIL ... ... ... 399 

Bbdemption op mortgage PiECEMEAii — Calculation of amount payable, 

See Mortgage ... ... ... ... ... 686 

Ebpbeenoe to High Coubt— P rocedure ... ... ... 663 

Bbgistbation, See Award purporting to partition property ... 659 

Kegisthation — ^ petition of compromise in mutation case, See Com- 
promise ... ... ... ... ... 79 

BeGULATION of MUSIO in the streets AT FESTIVALS AND CEREMONIES — 

Extent of regulation — Total prohibition of such music — Indian 
Penal Code, section 188.] The powers given to the police by 
section 30 '(IV) of the Police Act to regulate the extent to which 
music may be used in the streets on the occasion of festivals and 
ceremonies do not extend to the passing of an order that no 
crowds attended by music shall pass within the inhabited parts 
of a particular city during the Holi. A total prohibition is not 
covered by the word “regulate.” 

Emperor tJ. Shankar Singh, I. L. R., 51 All, ... 485 

Keligious Endowment — ^R evocation, See Hindu law ... ... 621 

Relinquishment — ^H indu law ... ... ... ... 659 
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1872 (Contract Act) sections 11 and 25(2) ... ... 164 

Bes judicata, constructive, See Act (Local) No. XI of 1922 (Agra 

Pre-emption Act), sections 4(10), 6 and 11 ... ... 842 
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Ebs judicata in respect of execution proceedings. See Civil Pro- 
cedure Code, sections 47, 145, order XXT, rules 90 and 92(3) ... 346 
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See Act No, VII of 1913 (Indian Companies Act), section 229 ... 695 

Rules (Local) under Motor Vehicles Act, rule 32— Duty of 

reporting motor accident to police ... ... 996 

Secured creditor — ^L eave to execute mortgage decree, See Act No, VII 

of 1913 (Indian Companies Act), sections 169, 171, 229 ... 695 

Sentence — Aggravation — False defence alleging criminal conspiracy 
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Shias — Waqff See Muhammadan law ... ... ... 40 

Stay of suit pending earlier suit — ^R ecurring liability, See Civil Pro- 
cedure Code, section 10 ... ... ... ... 1017 

Subrogation — T hird mortgagee and another person together paying 

oft first mortgage — ^Proportionate priority, See Mortgage ... 920 
Suit by reversioner — A dverse possession against widow, See Hindu 
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Suit by a surety directed against sale of his property, See Civil 
Procedure Code, sections 47, 145; order XXI, rules 90 and 92(3) ... 346 
Suit foe damages, for flooding a land adjoining a canal, See Act 
No. VIII of 1873 (Northern India Canal and Drainage Act) ... 291 
Suit foe declaration that no trust exists — ^Maintainability after 
order under Act No. XIV of 1920, See Act No. XIV of 1920 
(Charitable and Religious Trusts Act), sections 5 and 6 ... 805 

Suit foe declaration that a relinquishment is not binding — Civil and 
revenue courts, Rce Acts (Local) — ^1901 — II (Agra Tenancy Act), 
sections 95 and 167 ... ... ... ... 114 

Suit FOR joint possession — one oo-sharer in separate possession 

over a part. See Joint property ... 803 

Suit to question order of magistrate removing public nuisance — ^Main- 
tainability ... ... ... ... ... 1025 

Suit tb set aside sale for realization of income-tax, See Act (Local) 

No. Ill of 1901 (Land Revenue Act), sections 175, 233 (I) ... 981 

Supersession of reference — ^I nherent power of court. See Arbitration 1010 

Surety fob performance of order of court — ^“P arty to suit**; See 
Civil Procedure Code, sections 47, 145; order XXI, rules 90 and 
92(3) ... ... ... ... ... 346 

T\RADB-MARE^Pa«5mg off — ColourkhU imitation — Deception of itU- 
terate persons — Trade name associated with mark — Damages.'] 

The respondents dealt largely in Indian cloths, and in connec- 
tion with sales thereof used a trade-mark in which the lotus 
flower was the leading feature, and their cloths had become 
known as “lotus cloth’*. The appellants made and sold cloths 
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unon which they used marks which would be apt to be confused 
Sthe respondents' mark by illiterate and “““bservant pe^le. 
onfl tn be accented by purchasers wishing to buy lotus cloth. 
The respondents brought a suit against the appellants for 
off STXimed damages, giving up a claim to an account of 
■nrJfits ^The High Court held the appellants liable. In assess- 
fnf damages Court assumed that 60 per cent of the sales 
hxr fhft #i,TiTiellants of goods bearing the offending mark were 
r to Ihf use that ^ark and awarded the respondents 9 per 
ce'nt of the sale prt of the 60 per cent, as the profit thereon lost 
to the respondents, i x * 

Held that in the circumstances above stated the 
tieia xnai .atablished; but that the assumption made 

'’ufuroorfat 9 percent) upon the falling off in the respondents' 
Lies^ arter\he offending mark was used, together with «■ sum 
representing the profit upon an increase which might have Uk 
place in their trade. 

jtonnstt^ V. Orr Ewings 7 ^PrtTYfnft-nv Ltd 

JtL^d LaL Kamalapat tj. Swadeshi Mills Company, utd,, 

I.L.R., 61 All. 

TEAt^sFEh-Personal allowance, Sea Act No. IV of 1882 (Transfer 
of Property Act), section 6(d) and (e) ••• _ 

Assam Civil Courts Act), section 3'3 ... «»■ ;■ 

Vakil. Disciplinary action against—, See Acts— 1926— XXXI 
(Bar Councils Act), sections 2, 8, 10 and 19 ... 

W.AGEEING ooNTEAOT-Forward contracts for purchase of goods-Test 
to be applied ••• *** *” 

Wajib-ul-aez, See Act (Local) No. XI of 1922 (Agra Pre-emption 
Act), section 12 

WAQF-ALUL-AtfLAD, See Muhammadan Taw 

WAQF-ALUL-AtrLAD, See Muhammadan law 

WiTHDBAWAL OF CHABGE— Withdrawal of revision against non-convic- 

to In one of two charges operates a® acquittal on that charge. 
See Criminal Procedure Code, sections 240, 403 


